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State  of  Iowa  v.  J.  W.  Sale,  Appellant. 

Murder:  evidenob  of  bad  oonduot  :  p abtioulab  aots  :   xnadiobsiblb 

1  WHEN.  In  a  proeecution  for  homicide,  evidence  of  particular 
acts  of  bad  condnct  of  deceased  at  a  remote  time  and  of  which 
it  is  not  shown  that  defendant  had  knowledge,  is  inadmissible. 

Murder  in  the  First  Degree:  submission  of.     From  the  evidence  in 

2  the  case  the  court  is  sustained  in  submitting  the  question  of 
murder  in  the  first  degree. 

Statements  of  Deceased:  oonolusions:  iNADMisaiBiLErT.    The  state- 
8     ments  of  deceased  just  prior  to  his  death  that  he  was  to  blame 
for  the  difficulty  and  defendant  had  to  do  what  he  did  are  con- 
clusions and  inadmissible  either  as  dying  declarations  or  ad- 
missions against  interest. 

Improper  Argument:    objection  to:    motion  fob  new  trial.     Ob- 
4     Jection  to  improper  argument  must  be  made  at  the  time  and 
cannot  be  first  heard  on  a  motion  for  a  new  trial. 


no       1 

148     284 


Note— The  figures  on  the  left  of  the  syllabi  refer  to  corresponding  figures  placed 
on  the  margin  of  the  case  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Murder:     eyidenoe  to  support  verdict.     Evidence  considered  and 
5     held  sufficient  to  support  a  verdict  for  murder  in  the  second 
degree  and  the  judgment  of  the  court. 

Appeal  from  Page  District  Court — Hon.  W.  R.  Qbebn, 

Judge. 

Friday,  December  19,  1902. 

Defendant  was  indicted  for  murder  in  the  first  degree, 
and,  being  found  guilty  of  murder  in  the  second  degree, 
was  sentenced  to  imprisonment  for  fourteen  years  in  the 
penitentiary.     From  this  sentence  he  appeals. — Affirmed. 

W.  P.  Ferguson,  C.  &  Keenan  and  Jennings  <&  Crose 
for  appellant. 

Chas.  W.  Mullan,  Attorney  General,  and  Chas.  A. 
Van  Vleck,  Assistant  Attorney  Gteneral,  for  the  State. 

McClain,  J. — The  evidence  tends  to  show  that  while 
defendant  and  one  Richardson  (the  two  having  been  pre- 
viously well  acquainted  and  on  good  terms)  were,  together 
with  others,  in  a  stall  at  the  fair  grounds  in  Shenandoah, 
remarks  were  addressed  by  Richardson  to  defendant  charg- 
ing dishonesty  of  the  latter,  to  the  disadvantage  of  the 
former,  in  connection  with  a  game  of  cards  on  the  previous 
evening;  that  the  two  men  approached  each  other  in  a 
hostile  attitude,  and,  although  bystanders  interposed  them- 
selves between  them,  Richardson  struck  the  defendant,  and 
defendant  struck  and  cut,  or  at  least  attempted  to  cut, 
Richardson  with  a  knife.  The  witness  who  testified  most 
fully  in  regard  to  this  transaction  swears  that,  when  the 
parties  were  approaching  each  other  in  the  stall,  defendant 
had  an  open  pocket  knife  in  his  hand,  and  that  he  was 
attemping  to  make  a  further  assault  upon  Richardson  with 
this  knife  when  he  was  pulled  away.  Both  the  participants 
in  the  affray  then  went  outside  of  the  stall,  and  Richardson 
told  defendant,  in  threatening  language,  to  leave;  and  de- 
fendant replied,  in  equally  threatening  language,  that  he 
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would  not  do  80,  and  that  Richardson  should  keep  away 
from  him  or  he  would  be  hurt.  Richardson  then  picked  up 
a  piece  of  two  by  four  scantling  about  five  feet  long,  which 
was  lying  near  by,  and  struck  at  defendant,  hitting  bini . 
twice  on  the  head  and  shoulder.  As  to  whether  these  blows 
were  violent  or  light,  the  evidence  is  in  conflict.  But 
Richardson  was,  by  the  effort  to  strike  the  third  time  turned 
with  his  side  toward  defendant,  whereupon  defendant,  who 
had  been  advancing,  rather  than  retreating,  stabbed  him 
in  the  side  with  the  knife  which  he  still  held  in  his  hand, 
inflicting  a  vicious  and  mortal  wound,  of  which  Richardson 
died  some  days  afterward.  The  deceased  was  a  young  and 
active  man,  while  defendant,  though  somewhat  older,  was 
of  slight  build  and  of  po  r  health.  After  the  aflfray  was 
over,  defendant  left  the  place,  and,  wh,en  told  that  Richard- 
son was  badly  hurt,  he  said  "he  was  not  hurt  as  bad  as  he 
ought  to  be'* ;  and  when  under  arrest  he  said  to  the  person 
who  was  filing  the  information  against  him,  and  in  response 
to  a  statement  that  he  had  cut  the  boy  pretty  badly,  and 
had  probably  killed  him,  "I  ought  to  have  killed  him." 

L     Complaint  is  made  of  the  exclusion  of  evidence  as 

to  the  reputation  for  quarrels6meness  of  deceased  in  the 

community  where  he  previously  resided.      But  the  court 

I.  KviDBNCBof  admitted  the  testimony  oflfered  so  far  as  it 

particuur  '  toudod  to  sliow  the  general  reputation  only, 

acts:  when  in-  r=>  f  j  7 

admissible,  and  oxcluded  the  offer  of  the  defendant  to 
show  by  a  witness  particular  conduct  of  deceased  which  had 
come  within  his  personal  knowledge.  This  was  plainly  not 
admissible,  for  the  transaction  referred  to  was  at  a  remote 
time,  and  had  no  tendency  to  show  the  state  of  mind  of  the 
deceased  at  the  time  of  the  affray.  Nor  was  there  any  offer 
to  show  that  the  previous  bad  conduct  was  known  to 
defendant.  The  case  before  us  is  not  similar  to  that  of 
State  V.  Beirdy  118  Iowa,  474. 

XL     Error  is  assigned  as  to  the  action  of  the  court  in 
submitting  to  the  jury  the  question  as  to  defendant's. guilt 
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in  the  first  degree,  with  which  he  is  charged  in  the  indict- 
a.  mxt&dbr:  in   ment;  the  contention  being  that  there  was  no 

sttbmission'of.  evidence  which  would  support  a  conviction  of 
murder  in  that  degree,  nor  of  an  assault  with  intent  to  com- 
mit murder,  as  to  which  the  jury  were  also  instructed.  But 
if  the  jury  believed  that  defendant  wilfully,  deliberately, 
and  premeditatedly  took  advantage  of  the  quarrel  for  the 
purpose  of  killing  or  inflicting  great  bodily  injury  on  de- 
ceased, not  in  self-defense  or  heat  of  blood  but  with  malice 
aforethought,  then  they  might  have  found  him  guilty  of 
murder  in  the  first  degree ;  and  in  determining  that  question 
they  might  have  taken  into  account  the  subsequent  declara- 
tions of  defendant,  as  indicating  maliciousness  and  ill  will 
towards  the  deceased.  We  cannot  say,  therefore,  that  a  con- 
viction of  murder  in  the  first  degree  would  have  been  en- 
tirely without  support  in  the  evidence.  The  assignment  of 
error  in  this  respect  was  therefor  not  well  taken. 

IIL  An  offer  was  made  in  behalf  of  defendant  to  show 
that  deceased  made  dying  declarations  to  the  effect  that  he 
was  to  blame  in  the  difficulty  between  them,  and  that  de- 
ar STATEMNTs    feudaut  had  to  do  what  he  did.    But  this  offer 

conciusionBi    was  refused  on'the  ground  that  what  was  offer- 

laadmissibil- 

ity  of.  ed  to  be  shown  was  a  mere  conclusion  of  the  de- 

ceased, and  therefore  inadmissible, under  the  ruling  of  this 
court  in  State  v.  Wright^ll2  Iowa, 436, which  was  to  the  effect 
that  while  dying  declarations  of  deceased  are  admissible  for 
as  well  as  against  a  defendant  charged  with  criminal  homi- 
cide, yet  that  in  the  one  case,  as  well  as  the  other, they  can- 
not be  received  if  they  state  merely  a  conclusion  or  opinion. 
That  case  has  ample  support  in  the  authorities.  Sweat  v. 
State,  107  Qa.  712  (33  S.  E.  Rep.  422);  Kearney  v.  State,  101 
Ga.  803  (29  S.  E.  Rep.  127,  65  Am.  St  Rep.  344);  Moeckv. 
People,  100  111.  242  (39  Am.  Rep.  38).  And  see  cases  there 
cited  and  in  56  L.  R  A.  375,  and  86  Am.  St  Rep.  649.  The 
views  of  this  court  expressed  in  theTFW^A^  Case  are  so 
directly   in  point  as  to  the  evidence  offered  in  the  case 
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before  us  that  the  mere  citation  of  that  authority  ought 
to  be  enough  to  dispose  of  the  question. 

Counsel  for  defendant  urge,  however,  that,  while  the 
statement  of  deceased  may  not  have  been  admissible  as  a 
dying  declaration,  it  was  competent  as  a  declaration  or 
admission  of  deceased  against  his  own  interest.  But  no 
authorities  are  cited  in  support'of  such  a  proposition.  The 
controversy  in  a  murder  case  is  not  between  the  deceased 
and  the  defendant,  but  between  the  state  and  defendant; 
and  we  know  of  no  rule  which  renders  competent  in  favor  of 
the  defendant  any  declaration  of  the  deceased  which  is  not  a 
part  of  the  resgestcBj  nor  competent  as  a  dying  declaration. 

I V.  Misconduct  of  the  prosecuting  attorney  in  argu- 
ment to  the  jury  was  urged  as  a  ground  for  new  trial,  and 
is  now  presented  as  a  ground  for  reversal.     We  are  com- 

4.  Improper      pelled  to  admit  that  portions  of  the  argument, 
objecUon  to:    as  Quoted,  by  counsel  from  the  record,  seem 

motion  for  ^  . '      *'  . 

new  trial.  intemperate  and  unnecessarily  violent  in  their 
character;  but  we  have  not  in  the  record  the  argument  of 
the  counsel  for  defendant  in  addressing  the  jury,  and  have 
no  means  of  knowing  to  what  extent  the  argument  of  the 
prosecuting  attorney  was  justified  or  excused  by  the  pres- 
entation of  the  defendant's  case.  Moreover,  no  exceptions 
were  taken  to  the  prosecuting  attorney's  argument  at  the 
time  and  the  objection  cannot  be  first  made  on  motion  for 
a  new  trial,  when,  if  it  had  been  promptly  made,  .the  court 
might  have  restrained  any  undue  zeal  on  the  part  of  the 
prosecuting  attorney, and  thus  have  prevented  the  prejudice 
which  is  afterwards  claimed  to  have  resulted.  Under  the 
ciroumstances,  we  cannot  grant  a  new  trial  on  this  ground. 

V.  It  is  further  contended  that  the  jury  should  not 
have  found  defendant  guilty  of   murder    in  the  second 

5.  icurdbr:       degree,  and  that  the  evidence,  at  most,  shows 
rap^rt^w-    *h^  commission  of  the  crime  of  manslaughter. 

But  we  think  there  was  evidence  to  support 
the  verdict  of  the  jury.      To  constitute  murder  in  the 
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second  degree,  no  premeditation  or  deliberation  is  essen- 
tial, and  if,  as  the  result  of  hatred  and  ill  will,  engendered 
by  the  charge  of  dishonesty  made  by  deceased  and  his  man- 
ifestation of  hostility,  and  not  as  the  result  of  heat  of 
blood,  suddenly  arising  from  the  first  blow,  the  defendant 
formed,  even  for  a  moment  before  the  striking  of  the  fatal 
blow,  an  intention  to  kill  or  inflict  great  bodily  injury,  then 
the  offense  was  murder  in  the  second  degree;  and  there  is 
certainly  evidence  on  which  the  jury  might  properly  have 
predicated  such  a  finding.  The  argument  of  this  assign- 
ment of  error  takes  the  form,  however,  rather  of  an  appeal 
to  this  court  for  reduction  of  the  sentence,  than  for  the 
awarding  of  a  new  trial;  but  the  evidence,  as  disclosed  in 
the  record,  is  not  such  as  to  warrant  our  interference  with 
the  action  of  the  trial  judge. — Affirmed. 

Supplemental  Opinion. 

Per  Curiam. — On  a  reconsideration  of  the  record  in 
this  case  on  a  petition  for  rehearing,  we  have  become  sat- 
isfied that  while  there  is  no  error  of  law  or  lack  of  evidence 
such  as  to  require  a  reversal,  it  would  be  in  furtherance  of 
justice,  under  the  circumstances  as  shown,  to  reduce  the 
sentence  to  ten  years,  which  is  the  lowest  sentence  author- 
ized by  the  statute  for  the  crime  of  which  defendant  was 
convicted,  and  it  is  so  ordered. 


Mrs.  Mary  A.  Murray  et  aL^  v.  Mary  E.  Quigley,  Appel- 
lee, AND  0.  D.  Beeman,  et  uL^  Appellants. 


Action    in   Partition  and  to  Quite  Title;     fraud  cancelation  op 

1     patent:     evidenoe.     In  an  action  to  quiet  title    where,   in 

granting  the  relief  asked  it  is  neoessary  to  canoel  and  set  aside 

325^  a  patent  from  the  state  on  the  allegation  that  the  same  was 

procured  by  fraud,  the  evidence  should  be  most  x>onvincing. 

Evidence  considered  and  held  insufficient  to  establish  fraud. 
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Same :     presumption  of  knowledqb  of  fraud  :     evidbnob.  Where 

2  the  patentee  and  his  grantees  have  been  in  continuous  i)068e8- 
sion  of  the  land  since  issuance  of  the  jmtent  and  until  com- 
mencement of  suit  to  quiet  title,  and  those  claiming  fraud  in 
the  issuance  of  the  patent  during  all  of  the  time  lived  in  the 
immediate  vicinity,  and  the  character  of  the  title  was  a  sub- 
ject of  frequent  discussion  among  them,  they  are  conclusively 
presumed  to  have  discovered  the  fraud  at  the  time  the  patent 
was  recorded. 

Same :      umttation  of  aotion  :      evidbnob.       Under  this  state  of 

3  facts  it  was  the  duty  of  those  claiming  the  fraud  to  bring  their 
action  to  set  aside  the  patent  within  the  five  year  limitation. 

Same :     biqht  of  remaindermen.     Remaindermen  out  of  posses- 

4  sion  and  during  the  life  of  those  through  whom  they  claim 
were  authorized  by  the  Revision  of  1860  and  the  Oode  of  1873 
to  bring  an  action  to  determine  and  quiet  their  title  to  real 
property,  and  should  do  so  within  the  statutory  period  of  lim- 
itation. 

Co-tenants :     ouster  :     adverse  possession.     Where  husband  and 

5  wife  are  tenants  in  common,  and  upon  the  husband's  death  the 
wife  conveys  the  entire  property,  it  amounts  to  an  ouster  of 
the  husband's  heirs  and  forms  the  basis  of  a  claim  of  adverse 
possession  by  her  grantee. 

Appeal  from  Allamakee  District  Court. — Hon.  A.  N.  Hob- 
son,  Judge. 

Saturday,  December  20,  1902. 

Tms  is  an  action  in  partition,  and  also  asking  that 
title  be  confirmed  in  the  plaintiffs.  The  facts  necessary 
to  an  understanding  of  the  case  are,  briefly,  as  follows: 
On  the  16th  day  of  April,  1852,  0.  P.  Beeman  purchased 
of  the  school  fund  commissioners  of  Allamakee  county  the 
E.  i  of  the  N.  W.  i  of  21-97-5,  and  took  a  contract  therefor 
in  accordance  with  law.  On  the  30th  day  of  April  of  the 
same  year  he  and  his  brother,  C.  D.  Beeman,  purchased' 
of  the  same  party  the  S.  E.  \  of  the  N.  W.  \  of  38-97-5, 
and  took  a  contract  therefor.  C.  D.  Beeman  and  his  wife 
deeded  this  last  40  to  0.  P.  Beeman  and  his  wife,  Abigail  J. 
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Beeman,  now  Abigail  J.  Howell,  on  the  8d  day  of  March, 
1857,  and  on  the  27th  day  of  August,  1857,  a  patent  was 
issued  for  the  same  to  0.  D.  and  0.  P.  Beeman.  0.  P. 
Beeman  died  intestate  in  1860,  leaving  surviving  him  his 
widow,  Abigail  J.  Beeman,  and  his  daughter,  Harriet  Ann 
Beeman.  September  1,  1860,  his  widow  conveyed  the 
entire  120  acres  of  land  described  by  warranty  deed,  and 
on  the  11th  day  of  April,  1868,  it  was  reconveyed  to  her 
by  her  grantee.  June  .1,  1868,  a  patent  was  issued  by  the 
state  to  John  Quigley  for  the  E.  i  of  the  N.  W.  i  of  21, 
which  was  recorded  July  20,  1868;  and  on  the  2d  day  of 
June,  1868,  Abigail  J.  Howell  and  her  husband  executed 
and  delivered  to  John  Quigley  a  warranty  deed  for  the 
three  40's  described,  and  this  deed  was  recorded  on  the 
same  day.  The  plaintiffs  claim  title  through  the  grantees 
of  John  Quigley,  and  the  defendants  other  than  Mary  E. 
Quigley  claim  as  the  nearest  heirs  of  0.  P.  Beeman  and 
his  deceased  daughter,  Harriet,,  alleging  that  the  interest 
of  Abigail  J.  Howell  in  the  land  conveyed  by  her  was  only 
a  life  estate,  and  that  they  are  remaindermen ;  that  the 
patent  issued  to  John  Quigley  was  obtained  by  fraud,  and 
is  void;  and  they  pray  for  affirmative  relief.  There  was  a* 
judgment  quieting  title  in  the  plaintiffs  and  Mary  E. 
Quigley  and  ordering  the  land  partitioned.  The  defend- 
ants other  than  Mary  E.  Quigley  appeal. — Affirmed. 

W.  S.  J7ar^  for  appellants. 

D.  J.  Murphy  and  J,  F.  Dayton  for  appellees. 

Shbrwin,  J. — ^At  the  time  of  her  husband's  death,  in 
1860,  Abigail  Beeman  took  a  one- third  interest  in  his  estate 
for  life  only,  under  section  2477  of  the  Revision  of  1860. 
The  daughter  Harriet,  the  only  surviving  child  of  0.  P.  Bee- 
man, died  in  September,  1861,  and  upon  her  death,  her 
mother  took  a  life  estate  in  her  property,  under  section  2498 
of  the  Revision,  which  is  as  follows:  "Sjc.  2498.  If  thf 
mother  be  the  surviving  parent  as  contemplated  in  section 
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three  of  this  act,  she  shall  take  only  a  life  estate  in  the 
intestate's  property,  and  after  her  death  it  shall  go  to  the 
children  of  her  body  if  there  be  any  had  by  her  deceased 
husband,  he  being  the  father  of  the  intestate.  If  there 
be  no  such  children,  nor  issue, of  such  children  in  the 
descending  line,  then  the  intestate's  property  shall  be 
divided  between  the  nearest  heirs  of  the  father  and  mother 
of  the  intestate,  share  and  share  alike,  and  after  such  dis- 
tribution is  made  the  same  rules  shall  be  applied  to  any 
further  distribution  thereof,  as  prescribed  in  this  act" 
No  question  is  made  as  to  the  estate  vesting  in  the 
widow  upon  the  death  of  her  husband  and  child,  nor  as  to 
the  then  situation  of  the  remainderman.  Soon  after  he 
acquired  the  patent  to  the  land  and  took  a  conveyance 
thereof  from  the  Ho  wells,  John  Quigley  conveyed  an  un- 
divided two- thirds  interest  therein  to.  his  brother,  Michael 
Quigley,  by  warranty  deed,  which  was  duly  recorded. 
Some  eight  years  thereafter  Michael  Quigley  conveyed 
this  interest  to  his  wife,  Mary  Quigley,  who  left  it  to  the 
plaintiffs  herein  by  her  will,  which  was  duly  probated  in 
1895.  John  Quigley  conveyed  his  remaining  one-third  in- 
terest in  the  land  to  his  wife,  Mary  E.  Quigley,  one  of  the 
defendants  herein,  in  1896.  During  his  life  0.  P.  Beeman 
made  some  payments  under  his  contract  for  the  purchase 
of  the  E.  i  of  the  N.  W.  i  of  21,  and  at  the  time  of  his 
death  the  contract  was  still  alive,  and  not  wholly  per- 
formed, and,  unless  he  made  an  assignment  of  his  rights 
under  this  contract  before  his  death,  he  died  the  equitable 
owner  of  the  land,  and  his  widow  and  sole  heir  would  take 
his  interest  therein,  and  nothing  more.  But  the  patent 
for  this  land  was  issued  to  John  Quigley  by  the  proper 
state  authority,  and,  if  he  was  entitled  to  the  patent  as 
the  assignee  of  the  rights  of  0.  P.  Beeman  under  the  con- 
tract of  purchase,  the  patent  vested  the  absolute  title  in 
him,  so  far,  at  least,  as  the  defendants  are  concerned,  and 
they  have  never  ha«l  any  rights  as  remaindermen. 
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The  contract  in  question  was  entered  into  and  the  land 
sold  to  Beeman  under  the  provisions  of  the  school  fund 
act  of  1847,  which  provided  for  sales  either  for  cash  or  on 
time,  under  the  direction  of  a  school  fund  commissioner, 
and  for  the  issuance  of  a  patent  by  the  governor  of  the 
state  upon  the  certificate  of  purchase  of  the  clerk  of  the 
district  court  of  the  county  in  which  the  land  sold  was 
situated,  that  full  payment  therefor  had  been  made.  In 
accordance  with  the  requirements  of  this  act,  the  clerk  of 
the  district  court  of  Allamakee  county  issued  to  John 
Quigley  a  certificate  under  date  of  June  25,  1868,  which  ik 
as  follows:  ** Certificate  of  final  payment  OflSce  of  Olerk 
of  Dist  Court,  Allamakee  County,  la.,  June  25,  1868. 
This  is  to  certify  that  C.  P.  Beeman  purchased  of  Elias 
Topliff,  school  fund  commissoner  for  the  county  of  Alla- 
makee, on  the  6th  day  of  April,  A.  D.  1852,  under  the 
provisions  of  an  act  of  the  general  assembly  of  Iowa  en- 
titled 'An  act  to  provide  for  the  management  and  dispo- 
sition of  the  school  fund,'  approved  Feb.  25,  1847,  and  the 
amendment  thereto,  the  following  tract  or  parcel  of  land, 
to  wit:  E.  i  of  the  N.  W.  i  of  Sec.  21,  Town.  97  north,  of 
range  5  west  of  the  5th  principal  meridian,  containing 
eighty  acres,  at  $1.25  per  acre,  amounting  to  the  sum  of 
one  hundred  dollars,  which  sum,  with  the  interest  accru- 
ing thereon,  having  been  paid  in  full  by  John  Quigley, 
assignee  of  C.  P.  Beeman,  as  required  by  law,  entitled  him 
to  receive  from  the  governor  of  Iowa,  a  patent  for  the  land 
herein  described  upon  the  presentation  hereof  to  the  reg- 
ister of  the  state  land  oflSce.  Given  under  my  hand  and 
ofScial  seal  the  day  and  year  first  above  written.  G.  P. 
Eells,  Clerk  of  District  Court,  by  John  Ryan,  Deputy." 

Upon  the  presentation  of  this  certificate  to  the  gov- 
ernor of  the  state,  a  patent  for  the  land  was  issued  to  John 
Quigley,  as  we  have  already  stated.  It  is  undoubtedly 
true  that  a  patent  or  any  other  conveyance  of  land  which 
is  procured  by  the  fraud  of  the  grantee  may  be  annulled 
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and  set  aside  by  proper  proceedings  instituted  in  proper 
I.  Fraud:  can-    ^^^^^  ^^^  ^^^  ^^ts  of  public  oflScers  which  are 
^unu'J^-    authorized  by  law,  and  their  solemn  declara- 
^*'°*^  tions  in   oflScial  certificates   which  they  are 

required  to  make,  should  not  be  treated  lightly,  nor  should 
they  be  declared  false  except  upon  the  most  convincing 
evidence.  The  contention  that  the  patent  in  question  was 
procured  by  the  fraudulent  acts  of  John  Quigley  and  the 
clerk  of  the  district  court  who  issued  the  certificate  has 
but  slight  evidence  for  its  support.  It  is  true  that  the 
widow  of  0.  P.  Beeman,  now  Abigail  Howell,  testifies  that 
her  husband  had  never  met  John  Quigley,  and  that  when 
Quigley  took  the  conveyance  from  her  she  delivered  no 
papers  to  him  other  than  the  deed,  but  in  weighing  her 
testimony  on  this  subject  it  must  be  borne  in  mind  that 
she  was  testifying  to  a  transaction  which  occurred  nearly 
thirty  years  before,  and  that  her  testimony  contradicts 
her  acts  of  1868,  when  she  received  from  John  Quigley  the 
full  value  of  the  fee-title  of  the  land,  and  executed  and 
delivered  to'  him  in  exchange  therefor  a  deed  which  pur- 
ported to  convey  the  title  which  he  had  paid  for.  In  ad- 
dition to  this,  the  record  discloses  that,  notwithstanding 
her  previous  acts,  she  was  an  interested  witness  against 
the  plaintiffs  by  reason  of  the  fact  that  two  children  by 
her  late  marriage  are  defendants,  and  claiming  adversely 
to  the  plaintiffs.  The  contract  is  not  before  us,  nor  was  it 
produced  on  the  trial  below,  and  we  presume  that  it  is  not 
in  existence;  and  there  are  some  features  of  the  case 
which  indicate  that  there  might  never  have  been  an  as- 
signment  of  Beeman's  interest  therein,  but  they  are  not 
of  such  a  convincing  character  that  we  can  say  that,  taken 
in  connection  with  the  testimony  of  Mrs.  Howell,  they 
prove  fraud  in  procuring  the  patent 

IL  It  is  not  necessary,  however,  to  rest  our  determ- 
ination of  the  case  on  this  feature  alone.  John  and 
Michael  Quigley  went  into  possession  of  the  land  at  once, 
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and  they  and  those  claiming  under  them  have  continued 

2.  Same:  pre-  ^^  possessiou  to  the  present  time.  The  de- 
kSwi^^^  fendants  have  all  of  the  intervening  years 
of  fraud.        lived  in  the  immediate  vicinity  of  the  land, 

and  have  had  full  knowledge  of  this  possession:  and, 
moreover,  some  of  them,  at  least,  have  known,  since  John 
Quigley  took  possession  in  1868,  that  he  and  Michael  were 
claiming  the  fee  title  of  the  land.  The  recorded  patent 
was  notice  to  the  world  that  he  held  the  legal  title  in  fee. 
Nor  was  this  the  only  knowledge  which  the  defendants 
had,  for  it  is  shown  that  in  conversation  with  some  of  the 
defendants  he  expressly  asserted  such  ownership,  and  it  wars 
denied  by  them.  So,  too,  it  is  shown  that  the  character  of 
the  title  held  by  John  and  Michael  Quigley  was  a  subject 
of  frequent  discussion  among  those  interested  therein,  and 
it  is  not  going  too  far  to  assert  that  the  extent  of  their 
claims  was  known  to  all  of  the  defendants  for  years,  and  to 
some  of  them  for  twenty-eight  years,  before  their  answer 
was  filed  in  this  case.  Yet  not  until  this  action  was  com- 
menced and  the  answers  filed  by  the  defendants  did  they 
invoke  the  aid  of  the  law  to  right  the  alleged  fraudulent 
acts  of  John  Quigley  and  the  clerk  of  the  court  who  issued 
the  certificate  upon  which  the  patent  was  issued,  though 
the  fraud,  if  any  there  was,  was  known  to  them  upon  the 
filing  of  the  patent  for  record;  for  such  fraud  is  conclusively 
presumed  to  have  been  discovered  at  that  time.  Laird 
V.  Kilhoume^  70  Iowa,  83. 

IIL  It  is  contended  by  the  appellees — and,  we  think,, 
rightly  so — that  under  these  conditions  it  was  the  duty  of 
the  defendants  to  bring  their  action  to  set  aside  the  patent 

3.  samk:  limita-  ^^^^^  ^^^  fivo-yoar  limitation  period  (Revi- 

tiSS:*'^1f'      sion,  section  2740,  Code  1878,   section  2529). 

dence.  Bishop  V.   Knowlcs^  58  Iowa,  268;  Laird   v, 

Eilhourne^  supra.  The  appellants  do  not  controvert  this 
as  a  general  proposition,  but  they  ably  cont-end  that  the 
affirmative  relief  asked  by  them  is  simply  that  their  title 
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be  quieted,  and  that  such  relief  is  never  barred  by  the  stat- 
ute of  limitations.  While  there  is  much  of  plausibility  in 
the  argument  advanced,  we  think  it  fallacious.  As  the 
record  stands,  they  have  not  now,  and  have  never  had,  a 
shadow,  even,  of  title  to  any  part  of  the  land  now  under 
discussion,  and  during  all  of  these  years  the  plaintiffs  and 
their  grantees  have  been  in  possession  thereof  under  a  claim 
of  an  absolute  title  in  fee,  supported  by  a  recorded  instru- 
ment, which  conveyed  to  them  precisely  such  a  title;  and 
the  defendants,  to  establish  their  interest  in  the  land,  must 
prove  the  fraudulent  procurement  of  the  patent.  In  other 
words,  their  position  is  that,  by  naming  their  petition  an 
action  to  quiet  title,  they  may  have  a  conveyance  annulled 
and  declared  void,  the  fraudulent  character  of  which  has 
been  known  to  them  for  thirty  years.  To  so  hold  would  be 
a  judicial  destruction  of  the  statute  of  repose,  which  would 
open  the  door  for  endless  litigation. 

IV.  It  is  further  argued  that,  as  the  defendants  are 
remaindermen,  and  the  life  tenant  still  alive,  they  have 
at  no  time  had  such  a  definite  and  certain  interest  in  the 
4.  samb:  rights  property  as  would  warrant  any  interference 
dennen.  on  their  part,  and  that  they  were,  for  that 
reason,  not  called  upon  to  assert  their  rights  until  this 
action  was  commenced.  The  rights  of  the  remaindermen, 
however,  were  vested  upon  the  death  of  those  through 
whom  they  claim,  and  the  defendants  are  here  asserting 
such  rights,  which  are  no  greater  or  more  certain  now 
than  they  have  been  for  years,  and  at  all  times  they  have 
been  authorized  by  direct  statutory  enactment  to  institute 
proceedings  to  determine  the  question  of  title.  They 
might  have  proceeded  under  section  8757  of  the  Revision 
(section  8345  of  the  Oode  of  1878),  or  they  might  have 
brought  an  action  under  section  8601  of  the  Revision  (sec- 
tion 8273  of  the  Code  of  1878).  The  latter  section,  by  its 
terms,  authorizes  reversioners  or  remaindermen  to  bring 
actions  for  determining  and  quieting  questions  of  title,  and 
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is  as  follows:    "An  action  in  the  nature  of  that  authorized 
in  this  chapter,  may  also  be  brought  by  one  having  a  re- 
versionary interest,  or  by  one  either  in  or  out  of  possession 
against  another  who  claims  title  to  real  property,  although 
the  defendant  may  not  be  in  possession  thereof  for  the 
purpose  of  determining  and  quieting  the  question  of  title. " 
No    right    to  bring  a  possessory  action  was  therein 
given,  and  it  is  manifest  that  the  purpose  of  the  act  and 
of  subsequent  ones  of  the  same  import  was  to  provide   a 
speedy  way  for  settling  disputed  questions  of  title  between 
those  rightfully  in  possession  of  the  land  and  those  who 
claimed  a  reversionary  interest  therein.      Without   such 
statutory  authority,  a  reversioner  out  of  possession,  and 
with  no  right  thereto,  could  not  maintain  an  action  against 
one  in  possession  as  a  life  tenant,  and  it  was  undoubtedly 
the  thought  of  the  legislature  that  the  welfare  of  those 
interested  as  well  as  of  the  public  in  general  would  be  best 
subserved  by  providing  a  means  whereby  apprehended 
litigation  affecting  the. use  and  enjoyment  of  real  property 
might  be  at  once  settled.     Force  v.  Stuhhs^  41  Neb.,  271  (59 
N.  W.  Rep.  798);  Holland  v.  Challen,  110  U.  S.  15  (8  Sup.  Ct. 
Rep.   495,   28  L.   Ed.  52);  Amdt  v.   Griggs,  134  D.  S.  3l6 
(10  Sup.  Ct  Rep.  657,  83  L.  Ed.  918).      And,  indeed,  the 
purpose  and  intent  of  the  statute  seems  to  us  to  reach 
further  than  this,  and  to  imply  that  such  questions  must  be 
settled  within  the  statutory  period.     There  can,   at  least, 
be  no  hardship  in  holding  such  to  be  the  rule  in  cases 
where  there  is  no  disability,  and  where  the  facts  upon 
which  apprehended  litigation   will  rest  are  fully  known. 
And  more  especially  is  this  true  where  the  possession  is  or 
may  be  held  under  a  title  entirely  independent  of  and 
hostile  to  the  life  tenants 

V.  The  appellees  also  rely  upon  title  by  adverse 
possession,  but  as  what  we  have  already  said  disposes  of 
the  case  so  far  as  the  eighty  acres  of  land  is  involved,  we 
need  not  discuss  this  question,  though  we  may  say  that 
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we  are  inclined  to  the  opinion  that  the  claim  is  good  under 
the  facts  presented  liere,  though  we  do  not  definitely  so 
declare. 

VL     The  S.  E.  i  of  the  N.  W.  i  of  33  was  patented  to 
O.  D.  and  0.  P.  Beeman,  and  0.  D.  and  his  wife  conveyed 
their  interest  therein  to  0.  P.  and   his  wife,  Abigail,  and 
5.  coTBNANTs-      ^^^7  becamo  tenants  in  common  of  the  forty, 
?Se^jxS^  8-8  did  also  Abigail  and  the  reversioners,  and 
*^°°*  her  conveyance  of  the  entire  forty  to  Qui^ley 

in  1868  was  an  actual"  ouster  of  her  cotenants,  and  contin- 
ued possession  thereof  under  color  of  title  and  claim  of 
ownership  for  the  statutory  period  barred  the  defendants. 
IRnney  v.  Slattery^  51  Iowa,  353;  Burns  v.  Byme^  45  Iowa, 
285;  Nelson  v.  Davis^  35  Ind.  474. 

The  judgment  of  the  district  court  is  aHirmed. 


Statb  op  Iowa,  Appellee,  v.  George  W.  Snider,  Appellant^^^ 


(119 

Jl2L 


m 


Assault  W:th  Intent  to  Commit  Rape:     introduotion  of  evideN(«„      . 

1  not  before  grand  jury:  cx)ntinuanob.  Where  the  prose-  |i43  28i| 
oufcing  attorney  gives  notice  of  the  production  on  the  trial  of 
witnesses  who  were  not  before  the  grand  jnry,  and  the  required 
time  intervenes  between  the  giving  of  notice  and  commencement 
of  the  trial,  the  fact  that,  apprehending  insufficient  time, 
aiyplioation  is  made  to  the  court  for  leave  to  introduce  such 
evidence,  will  not  entitle  the  defendant  to  a  continuance  under 
Code,  section  5373. 

Complaint  of  Prosecutrix:    OREDiBiLrrY  of :    jury  questiox  :    evi- 

2  DENOE.  Evidence  of  the  statements  and  condition  of  the  pros- 
ecutrix made  and  ascertained  as  soon  as  i>ossible  after  the 
alleged  assault,  is  admissible,  and  the  incredibility  of  the 
statements  arising  from  delay  are  questions  of  fact  for  the  jury. 

Corroborating  Testimony:     verdict:       A  verdict  fairly  supixjrted 

3  by  evidence  corroborating  the  prosecutrix,  where  no  prejudice 
or  passion  of  the  jury  is  shown,  will  not  be  disturbed. 

Assault  and  Battery:  kot  an  inoluded  offense.   Where  the  charge 

4  is  assault  with  intent  to  commit  rape,  and  the  evidence  shows 
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defendant  either  gnilty  as  oharged,  or  gnilty  of  simple  assault,  it 
is  not  error  to  refnse  to  instruct  the  jury  that  assualt  and  battery 
is  an  included  offense  for  which  they  may  oonyict. 

Misconduct  of  Prosecuting  Attorney:     objection  to:     new  trial. 

5  By  Code,  section  5484  the  county  attorney  is  forbidden  to  refer 
during  the  trial,  either  directly  or  indirectly  in  such  manner 
that  the  reference  is  clear,  to  the  fact  that  the  defendant  has 
not  testified  in  his  own  behalf,  and  when  such  reference  is 
made  the  right  to  a  new  trial  becomes  absolute,  even  though 
no  objection  was  made  to  the  misconduct  at  the  time  it  oc- 
curred* 

Same:     The  fact  that  the  county  attorney  referred  to  certain  testi- 

6  mony  as  uncontradicted,  which  only  the  defendant  could  deny, 
is  not  such  misconduct  as  will  sustain  a  motion  for  a  new  trial. 

Submission  of  Crime  Charged:     evidbnob.      Eridence  considered 

7  and  held  sufficient  to  submit  to  the  jury  the  question  of  as- 
sault with  intent  to  conmiit  rape. 

Appeal  from  JeiFetson  District  Court. — Hon.  Kobert  Sloan, 

Judge.  , 

♦Wednesday,  October  8,  1902. 

The  defendant  was  convicted  of  an  assault  with  intent 
to  commit  rape*  Fiom  the  judgment  of  the  court  below, 
he  appeals. — affirmed. 

Leggett  cfe  McKemey  and  R.  J.  Wilson  for  appellant. 

C.  W.  Mullan,  Attorney  General,  and  0*  A.  Van 
Vleck^  Assistant  Attorney  General,  for  the  State. 

Bishop,  J. — The  defendant  pleaded  not  guilty  to  the 
indictment  January  7,  1901,  and  on  his  motion  the  case 
was  continued  to  the  next  term  of  court  At  the  next 
term,  and  on  March  25th,  the  state  filed  a  motion  asking 
that  the  case  be  not  taken  up  for  trial  until  March  27th,  i 

«This  and  the  two  following  cases  are  published  out  of  their  chronological  order 
fay  reason  of  motions  for  rehearinc:. 
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m  order  that  the  evidence  of  certain  witnesses  who  were 
not  before  the  grand  jury  might  be  introduced.  The  mo- 
tion recites  that  the  county  attorney  did  not  know  of  the 
witnesses  named  until  March  22d9  on  which  date  a  notice 
to  the  effect  that  the  state  would  produce  such  witnesses 
upon  the  trial  had  been  served  upon  the  defendant.  On 
March  26th  this  motion  was  overruled,  whereupon  an 
amendment  thereto  was  filed  by  the  state,  asking  leave, 
under  the  provisions  of  section  5373  of  the  Code,  to  intro- 
duce the  evidence  of  the  witnesses  in  question  upon  the 
triaL  This  request  being  granted,  the  defendant  elected 
to  have  the  case  continued,  and  filed  his  motion  in  writ- 
ing asking  a  continuance  over  the  tenn.  His  motion  was 
overruled,  and  the  case  set  down  for  trial  beginning  April 
2d.  The  refusal  of  the  court  to  continue  the  case  over 
the  term  is  assigned  as  error. 

Section  5373  of  the  Code  forbids  the  introduction  of  a 
witness  in  support  of  the  indictment  who  was  not  examined 
before  a  committing  magistrate  or  the  grand  jury,  unless  a 
notice  in  writing,  stating  the  name  of  such  witness  and  the 
substance  of  what  it  is  expected  to  prove  by  him,  shall  have 
been  served  upon  the  defendant  at  least  four  days  before 
the  commencement  of  the  trial  The  same  section  further 
provides  that:  "Whenever  the  county  attorney  desires  to 
introduce  evidence  ♦  *  *  of  which  he  shall  not  have 
given  said  four  days'  notice  because  of  insuflBcient  time 
therefor  since  he  learned  said  evidence  could  be  obtained, 
he  may  move  the  court  for.  leave  to  introduce  such  evi  lence, 
giving  the  same  particulars  as  in  the  former  case,  and 
showing  diligence,  ♦  *  ♦  whereupon,  if  the  court 
sustains  said  motion,  the  defendant  shall  ele^t  whether 
said  cause  shall  be  continued  on  his  motion,  or  the  witness 
shall  then  testify." 

In  this  case  it  appears  without  question  that  a  notice 
sufficient  in  form  and  substance   was  served    upon    the 

Vol.  119  Iowa,— 2. 
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defendant  March  22d.  The  trial  did  not  commence  until 
X  iNRTRODuo-  -^P^il  2d,  and  the  state  was  then  clearly  en- 
dSSel5^'  titled  to  introduce  the  witnesses,  the  right 
ja^rSS?*^  being  based  upon  the  notice  so  served.  Such 
inuance.  right  ^as  uot  dependent  upon,  nor  affected 
by,  any  order  of  court  The  required  notice  having  been 
served,  and  the  necessary  time  having  elapsed  before  the 
commencement  of  the  trial,  the  right  became  absolute 
under  the  statute.  It  follows  that  the  right  thus  given 
could  not  be  affected  by  the  fact  that  the  county  attorney, 
apprehending  that  the  case  might  come  on  for  trial  before 
the  expiration  of  the  required  four  days,  made  application 
for  leave  to  introduce  the  witnesses  in  question,  which 
leave  was  granted,  and  a  continuance  was  thereupon  de- 
manded by  defendant.  The  defendant  had  the  full  time 
allowed  by  statute  to  prepare  for  trial,  even  after  his  re- 
quest for  a  continuance  was  refused,  and  we  think  was  in 
no  position  to  complain. 

n.  According  to  the  testimony  of  the  prosecutrix,  the 
alleged  assault  occurred  about  11  o'clock  a.  m.,  while  she 
was  at  home  alone ;  that,  immediately  thereafter  she  went  to 
I.  Complaint  ^^^  home  of  a  nearby  neighbor,  and  reported 
tri]^r*^fSSl  ^^  occurrence.  Her  parents  had  gone  to  a 
au^tiSn:^eJ>  towu  somo  milos  away,  returning  home  about 
2  o'clock  p.  m.  Over  the  objection  of  defend- 
ant, they  were  allowed  to  testify  concerning  the  physical 
condition  of  the  prosecutrix  upon  their  return,  and  in  re- 
lation to  what  was  said  by  her  during  the  afternoon  con- 
cerning the  alleged  assault.  The  defendant  complains 
that  this  was  too  remote  from  the  time  of  the  alleged  as- 
sault to  be  admissible.  Clearly,  the  complaint  was  made 
as  soon  as  possible  under  the  circumstances,  and  we  think 
the  evidence  was  properly  admissible.  Of  course  a  com- 
plaint of  the  character  here  in  question  may  be  so  long 
delayed  as  to  rob  it  of  credibility  to  such  an  extent  that  a 
court  would  be  warranted  in  disregarding  it;  but  as  a  rule 
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the  inference  arising  against  the  truth  of  a  charge  of  the 
character  in  question,  from  long  silence  on  the  part  of  the 
female,  is  not  a  presumption  of  law,  but  a  matter  of  fact 
for  the  consideration  of  the  jury.  State  v.  Cross^  12  Iowa, 
66;  State  V.  Tarr^  28  Iowa,  397;  State  v.  Ilager7nanj  41 
Iowa,  151. 

IIL  The  defendant  complains  of  the  refusal  by  the 
court  below  to  give  the  jury  an  instruction  asked  by  him, 
to  the  effect  that  there  was  no  evidence  corroborating  the 
3-  coRROBOR-  prosecutrix,  tending  to  connect  him  with  the 
^^y.^S?"  crime  charged.  In  another  assio;nment  of 
error  he  complains  of  the  refusal  of  the  court 
to  sustain  his  motion  for  a  new  trial,  based  substantially 
upon  the  same  ground.  We  have  read  the  entire  record 
carefully,  and,  without  attempting  to  embody  in  this  opin- 
ion any  portion  of  the  evidence,  we  think  it  suflScient  to 
say  that  the  evidence  of  the  prosecutrix  wa-  so  far  corro- 
borated as  to  justify  a  submission  of  the  case  to  the  jury. 
In  80  holding  we  do  not  lose  sight  of  the  fact  that  a  charge 
of  this  character  may  be  easily  made  by  a  designing  per- 
son; nor  do  we  underestimate  the  importance  of  scanning 
all  such  complaints  with  great  care  where  the  direct  evi- 
dence of  the  alleged  assault  comes  from  the  lips  of  the 
prosecutrix  alone;  and  we  appreciate  the  necessity  for  the 
rule  requiring  corroborative  evidence  in  such  cases.  On 
the  other  hand,  we  recognize  that  the  unreasoning  passion 
of  some  men  leads  them  to  commit  such  assaults,  and,  as 
a  rule,  seclusion  of  place  and  circumstance  is  selected  for 
the  commission  thereof.  A  verdict  fairly  supported  by 
evidence  corroborating  that  of  the  prosecutrix,  especially 
where  the  record  fails  to  disclose  passion  or  prejudice  on 
the  part  of  the  jury,  ought  not,  therefore,  to  be  disturbed 
by  an  appellate  court. 

IV.  The  defendant  requested  the  court  to  give  the 
jury  an  instruction  as  follows:  "The  crime  charged  in  the 
indictment  includes    the   minor  offenses  of  assault  and 
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battery,  and  a  simple  assault  If  the  jury  fail  to  find  the 
defendant  guilty  of  an  assault  with  intent  to  commit  rape, 
which  is  the  crime  charged  in  the  indictment,  tiiey  may 
find  him  guilty  of  any  said  minor  oflfenses,  or  not  guilty, 
as  they  find  the  proof  to  be."  This  request  was  refused. 
In  an  instruction  given,  the  court  told  the  jury  t^at,  '*in 
case  you  find  the  defendant  not  guilty  of  the  crime  of  as- 
sault with  intent  to  commit  a  rape,  then  you  will  inquire 
and  determine  whether  or  not  he  is  guilty  of  the  crime  of 
assault."  An  assault  is  then  correctly  defined,  and  the 
Jury  is  told  that  if  an  unlawful  assault  was  committed, 
but  not  with  the  intent  to  commit  rape,  a  verdict  of  guilty 
of  a  simple  assault  should  be  returned.  In  State  v.  Mc 
Devittj  69  Iowa,  652,  a  similar  question  was  presented, 
and  in  that  case  we  said  that  the  crime  of  assault  and  bat- 
tery was  not  necessarily  included  in  the  charge  of  an  as- 
sault with  intent  to  commit  rape. 

We  understand  the  rule  to  be  that  where  an  unlawful 
assault  is  shown,  and  the  evidence  is  such  as  to  afford  room 
for  doubt  upon  the  question  of  the  intent  of  the  person 
4.  ASSAULT  and  <5harged  therewith, — i.  e.,  to  have  sexual  in- 
^"nTncS^.  tercourse,  or,  on  the  other  hand,  to  merely 
cd offense.  inflict  physical  punishment  generally  (which 
would  be  assault  and  battery) — then  an  instruction  of  the 
character  here  asked  would  be  proper.  The  record  before 
us  does  not  admit  of  the  application  of  such  a  rule.  This 
defendant,  if  liable  in  any  criminal  sense,  was  guilty 
either  of  a  simple  assault  or  of  an  assault  with  in- 
tent to  commit  rape.  He  might  be  convicted  of  a 
simple  assault  because  that  would  involve  only  proof 
of  any  unlawful  interference  with  the  person  of  the 
prosecutrix.  If,  in  addition  thereto,  the  evidence  was 
suflBcient  to  show  an  intent  to  ravish  by  force,  then 
the  graver  offense  of  assault  with  intent  to  commit 
rape  would  be  made  out.  Under  no  form  of  con- 
struction would  the  evidence  in  the  record  justify  a  finding 
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that  an  assault  and  battery  was  intended  or  committed* 
We  conclude  that  the  defendant  is  in  no  position  to 
complain  because  of  the  refusal  to  give  the  jury  the 
instruction  asked  by  him. 

V.  As  one  of  the  grounds  in  his  motion  for  new  trial, 
the  defendant  charged  misconduct  on  the  part  of  the 
county  attorney,  in  that  by  "inference  he  referred  to  the 

'  fact  that  the  defendant  had  not  elected  to  testify  as  a  wit- 
ness in  his  own  behalf."  No  record  of  the  alleged  miscon- 
duct was  made  at  the  time  of  the  argument  to  the  jury, 
and  defendant  relies  upon  a   statement   with   reference 

'  thereto,  made  by  the  county  attorney  during  the  hearing 
upon  the  motion  for  new  trial,  to  the  effect  that  in  his 
argument  to  the  jury  he  had  referred  to  the  fact  that  there 
had  been  no  denial  by  witnesses  of  a  conversation  alleged 
to  have  taken  place  at  the  house  of  defendant  at  the  time 
of  his  arrest;  also  there  was  no  denial  as  to  the  time  of 
day  when  one  of  the  witnesses  had  passed  the  defendant 
on  the  highway.  The  provision  of  the  statute  is  that  the 
attorney  for  the  state  shall  not  refer  to  the  fact,  during 
the  trial,  that  the  defendant  has  not  testified  in  his  own 
behalf,  and,  should  he  do  so,  the  defendant  shall  be  entitled, 
for  that  cause  alone,  to  a  new  trial.  Oode,  section  5484. 
The  court  below,  in  this  case,  seemed  to  be  of  the 
opinion  that  the  point  could  not  be  entertained  on  hearing 
for  new  trial,  unless  objection  had  been  made  at  the  time 
of  the  alleged  misconduct.     In  this  we  do  not 

5.    Misconduct  .  ii     j.  i- 

ofprosccut-  agree.  When  it  appears  that  a  prosecuting 
S^t&  to-'  attorney  has  offended  in  tiie  respect  in  ques- 
tion, the  mischief  is  done,  and  the  right  to  a 
new  trial  becomes  absolute,  and  such  right  to  a  new  trial 
is  not  affected  by  a  failure  to  enter  objection  at  the  time. 
He  may  take  advantage  of  the  misconduct  by  motion  for 
new  trial  after  verdict.  What  the  statute  forbids  is  a  ref- 
erence to  the  fact  that  the  defendant  has  not  taken  the 
stand  as   a  witness  in  his  own  behalf.      If  this  is  done 
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directly,  or  even  indirectly  in  such  a  way  that  the  refer- 
ence is.  equally  clear,   a  new  trial  must  be  granted. 

But  it  does  not  follow  that  the  county  attorney  may 
not,  in  commenting  on  the  evidence  in  the  record,  refer  to 
the  fact  that   in  certain  respects  it  is  not  contradicted. 
And  this  is  true  even  though  it  appears  that, 
as  to  certain  alleged  occurrences,  the  defend- 
ant is  t  e  only  person  who  could  have  taken  the  stand 
and  testified  in   denial.     To  hold  otherwise  would  be  to 
forbid  any    reference    in   argument    to    the    weight    or 
importance  that  should  be  attached  to  uncontradicted  testi- 
mony, and  practically  restrict  the  county  attorney  to  a  dis-  * 
cussion  of  the  controverted  testimony  alone.     Surely,  such 
a  meaning  is  not  to  be  attached  to  the  statute.     State  v. 
Seelyj   92  Iowa,  490.      We  do  not  think  the  defendant 
suffered  any  prejudice  from  what  was  said  by  the  county 
attorney  in  this  case,  especially  as  the  court,  at  his  request 
gave  to  the  jury  an  instruction  to  the  effect  that  his  failure 
to  become  a  witness  should  have  no  weight  against  him. 
VL     At  the  close  of  the  evidence  in  chief  for  the 
state,  and  again  at  the  close  of  all  the  evidence  in  the  case 
the  defendant  moved  the  court  to  rule  "that  he  is  now  to 
7.  SUBMISSION    ^^  *^^®^  ^^^y  ^P^^  ^^  charge  of  an  assault, 
?ha!^^:  evi-  or  an  assault  and  battery,  and  not  on  the 
^^°*^^*  charge  of  an  assault  with  intent  to  commit 

rape;  the  evidence  on  the  part  of  the  state  having  failed 
to  show  that  the  alleged  assault  was  made  with  the  intent 
charged  in  the  indictment"  In  the  motion  for  new  trial, 
the  point  was  further  made  that  the  evidence  in  the  case 
as  a  whole  did  not  support  the  verdict,  in  that  no  intent 
to  commit  the  crime  charged  in  the  indictment  was  shown. 
The  several  assignments  of  error  based  upon  the  rulings 
on  such  motions  can  be  disposed  of  together.  Now  we 
agree  that,  to  make  out  the  specific  offense  charged  in  the 
indictment,  it  must  appear  that  the  defendant  intended  to 
use  whatever  amount  of  force  was  necessary  to  overcome 
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resistance  and  accomplish  his  purpose.  State  v.  Kendall^  78 
Iowa,  255.  But  the  offense  may  be  complete  even  though 
the  resistence  is  not  overcome,  or  the  purpose  accomplished. 

In  this  case  it  appears  that  the  prosecutrix  was  a 
chaste  woman,  and  had  never  given  defendant  any  reason 
to  think  he  could  have  sexual  intercourse  with  her.  There 
certainly  is  evidence  in  the  record  tending  to  prove  that 
an  assault  was  committed  by  defendant,  and  that  his  de- 
sire, at  least,  was  to  have  sexual  intercourse  with  the 
prosecutrix.  There  is  also  evidence  tending  to  prove  that 
he  made  no  effort  to  obtain  a  consent  to  his  embraces,  but 
proceeded  at  once  to  forcibly  secure  satisfaction  of  his 
sexual  passion  by  pushing  the  prosecutrix  down  upon  the 
floor  and  getting  upon  her  body.  She  resisted  his  advan- 
ces, and  in  the  struggle  was  bruised  in  several  places.  He 
forcibly  attempted  to  tear  apart  her  underclothing,  and* 
it  would  seem,  desisted  only  when  it  became  apparent  that 
her  repeated  outcries  would  probably  attract  the  attention 
of  others,  and  lead  to  his  detection  and  exposure.  He 
then,  as  a  condition  to  letting  her  up,  made  her  promise 
never  to  reveal  the  fact  of  his  assault.  This  she  promised, 
whereupon  he  Jet  her  go,  and  went  away.  We  think  the 
evidence  was  sufficient  to  warrant  a  submission  of  the  same 
to  the  jury.  Taking  the  facts  to  be  as  stated,  and  such 
was  found  by  the  jury,  then,  surely  there  was  sufficient 
to  justify  the  conclusion  that  the  defendant  when  he  made 
the  assault  intended  to  force  the  prosecutrix  to  submit  to 
his  desire  within  the  meaning  of  the  statute  upon  which 
the  indictment  was  based. 

We  have  carefully  examined  each  of  the  errors  as- 
signed, and  we  reach  the  conclusion  that  the  judgment 
was  warranted,  and  it  is  affirmed. 
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H.  Minerva  Lane  et  al^  Appellants,  v.  Julia  A.  Biohabds, 

Executrix. 

Contracts :      consideration  :      alteration  of  :      parol  evidenob. 

1  Where  t!ie  consideration  npon  which  a  contract  rests  is  clearly 
stated  in  the  instrument,  it  cannot  be  altered  by  i^arol  evidence. 

Same:       when  personal  oontraot:       advanobhbnt  of  funds  bt 
one  party:       rights  of  representative.       Where  a  contract 

2  provides  that  if  one  of  the  parties,  in  the  exercise  of  his  own 
judgment,  shall  advance  money  to  be  used  in  a  joint  enter- 
prise, and  the  other  guarantees  its  repayment,  the  same,  .in 
the  absence  of  a  provision  that  such  right  of  i)ayment  shall 
survive,  is  a  personal  contract  which  death  terminates,  and 
payments  made  by  his  personal  representatives  cannot  be  re- 
covered. 

Appeal  from  Black  Hawk  District   (7{mr^.— Hon.   A.    S. 
Blair,  Judge. 

Friday,  Ootobbr  10,  1902. 

On  the  15th  day  of  November,  1886,  Edward  M.  John- 
son  purchased  an  undivided  one-half  interest  in  a  certain 
addition  to  Minneapolis  for  the  sum  of  $80,536.75. 
$7,381.60  of  this  price  was  paid  in  cash  by  W.  O.  Richards 
and  Allen  T.  Lane  in  equal  parts,  and  a  written  agreement 
was  entered  into  between  Johnson  on  the  one  hand  and 
Richards  and  Lane  on  the  other,  whereby  Johnson  became 
obligated  to  pay  the  balance  of  the  purchase  price  of  the 
land,  and  also  to  repay  to  Richards  and  Lane  all  money 
which  they  put  into  the  deal.  Under  this  contract  Rich- 
ards and  Lane  were  bound  to  furnish  all  money  necessary 
to  pay  taxes,  int-erest  on  the  mortgages  which  Johnson  had 
given  or  assumed,  and  to  pay  the  cost  of  improving  and 
selling  the  land.  No  further  liability  was  therein  incurred, 
but  it  was  agreed  that  they  might  make  payments  on 


Oct.  1902]  Lane  v.  Richards.  25 

Johnson's  indebtedness  for  the  land,  and  that  they  should 
be  reimbursed  for  any  payments  so  made.  On  the  22d  day 
of  November,  1886,  W.  0.  Richards  executed  the  following 
written  agreement: 

"This  agreement,  made  and  entered  into  this  22d  day 
of  November,  A.  D.  1886,  between  W.  0-  Richards,  party 
of  the  first  part,  and  Allen  T.  Lane,  party  of  the  second 
part,  witnesseth:  That  the  parties  herein  did  jointly  pur- 
chase on  the  15th  day  of  November,  A.  D.  1886,  an  undi- 
vided one-half  of  Home  Park  addition  to  Minneapolis, 
according  to  the  recorded  plat  thereof  in  the  ofBice  of  the 
register  of  deeds  in  and  for  Hennepin  county,  Minnesota.. 
That  the  purchase  price  of  said  undivided  one-half  of 
Home  Park  addition  was  the  sum  of  thirty  thousand  five 
hundred  and  thirty-six  and  seventy-five  hundredths  dol- 
lars, to  be  paid  as  follows,  viz:  A  cash  payment  on  day 
of  purchase  of  seven  thousand  three  hundred  and  eighty- 
one  and  sixty  hundredths  dollars,  and  eight  thousand  on 
or  before  one  year,  with  interest  at  eight  per  cent;  also 
assume  the  payment  of  mortgage  on  said  land  to  the 
amount  of  fifteen  thousand  dollars,  payable  on  or  before 
March  1,  1891,  with  interest  at  seven  per  cent,  per  annum, 
payable  semi-annually.  And  whereas,  the  parties  herein  did 
enter  into  an  agreement  with  Edward  M.  Johnson,  of  Minne- 
apolis, Minnesota,  wherein  the  said  Edward  M.  Johnson  is  to 
retain  the  title  to  said  land,  to  have  full  charge  of  the  sale 
of  said  land,  and  control  .and  manage  the  same  as  he 
chooses,  agreeing  to  pay  to  the  parties  herein  all  the  moneys 
they  shall  have  paid,  whether  for  purchase  money,  inter- 
est, taxes,  and  cost  of  improving  said  land  and  of  selling 
the  same,  with  annual  interest  at  eight  per  cent,  from 
date  cf  payment  until  paid.  Also  one-half  the  net  profits 
from  the  sale  of  said  land  after  deducting  the  amounts  he 
shall  have  paid  as  herein  specified.  In  consideration  of. 
Allen  T.  Lane,  Party  of  the  second  part,  entering  into  and 
signing  the  said  agreement  with  said  Edward  M.  Johnson, 
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W.  O.  Richards,  party  of  the  first  part,  agrees  to  and  with 
the  party  of  the  second  part  herein  that  he  will  guarantee 
the  payment  of  all  money  paid  by  him  on  account  of  the 
purchase  and  sale  of  said  land  as  provided  by  the  agree- 
ment with  said  Edward  M.  Johnson,  together  with  interest 
at  eight  per  cent,  per  annum  until  paid  on  all  sums  so 
paid.  And  the  party  of  the  first  part  agrees  to  pay  to  the 
part  of  the  second  part  the  amount  paid  by  him,  together 
with  interest  at  eight  per  cent.,  when  said  land  is  sold, 
provided  the  net  proceeds  from  the  sale  of  said  land  is  in- 
suflScient  to  pay  said  amount  as  aforesaid.  W.  O.  Rich- 
ards.    Allen  T.  Lane.'' 

Richards  and  Lane  are  both  dead.  Before  his  death 
Lane  paid  on  the  Johnson  contract  the  additional  sum  of 
$387.60.  After  his  death  the  plaintiffs  paid  thereon  the 
further  sum  of  $2,696.87.  After  the  death  of  Richards  the 
plaintiffs  filed  a  claim  against  his  estate,  predicated  on  the 
contract  of  November  22, 1886,  for  the  full  amount  of  money 
paid  on  the  Johnson  contract  by  their  decedent  Lane,  and 
by  themselves.  There  was  a  trial  to  the  court,  and  a  judg- 
ment for  the  defendant.    The  plaintiffs  appeal — AMrmed. 

Boies  cfe  Boies  for  a])pellants. 

Mullan  <&  Pickett  and  K  M.  Johnson  for  appellee. 

Sherwin,  J. — The  appellants  claim  that  the  contract  of 
November  22,  1886,  is  of  a  dual  character, — that  it  is  both 
a  guaranty  of  performance  on  the  part  of  Johnson,  and  a 
direct  undertaking  of  indemnity  on  the  part  of  Richards; 
while  the  appellee  contends  that  it  is  a  contraet  of  guar- 
anty only  and  that  it  was  wholly  without  consideration. 
Section  8069  of  the  Code  provides  that  "all  contracts 
in  writing  signed  by  the  party  to  be  bound  *  *  *  shall 
import  a  consideration,"  and  the  appellants  urge  that  a 
valid  consideration  for  this  obligation  is  imported  therein. 
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If  no  consideration  were  named  in  the  contract,  or  if  ita 
language  relating  thereto  were  so  ambiguous  as  to  be  in- 
capable of  construction,  there  can  be  no  doubt  as  to  the 
applicability  of  the  statute.  But  here  the  parties  have 
undertaken  to  and  have  expressly  stated  in  the  instrument 
the  consideration  upon  which  it  rests,  and  this  recital  in 
itself  clearly  and  distinctly  negatives  the  fact  that  any 
other,  larger  or  different  consideration  was  in  the  minds  of 
the  parties.  The  statute  was  not  intended  to  and  does  not 
furnish  the  consideration  for  contracts,  and,  in  our  judg- 
ment, it  was  only  intended  to  import  a  consideration  when 
the  parties  had  failed  to  express  it  themselves;  otherwise 
the  solemn  declaration  in  a  contract  that  it  rested  upon  a 
X  CON91DMA-  <5®rtain  consideration  would  be  denied,  and 
tion^off  ^™"  fc^®  contract  relating  thereto  would  be  annulled 
roi  evidence,  ^yy  forco  of  the  statuto,  and  a  foreign  consid- 
eration substituted  therefor.  The  rule  is  well  settled  in 
this  state  that  an  express  consideration  clearly  named  in  a 
written  contract  cannot  be  altered  by  parol.  Oelpcke  v. 
Blake^  19  Iowa,  264;  De  Ooey  v.  Van  Wyk,  97  Iowa,  491. 
But  were  we  to  adopt  the  view  of  the  statute  con- 
tended for  by  tiie  appellants,  whenever  the  expressed  con- 
sideration should  be  held  invalid  the  statute  would  at  once 
provide  another  and  a  valid  one,  regardless  of  the  contract 
of  the  parties.  So  far,  then,  as  the  contract  in  question  is 
one  of  guaranty,  it  must  be  held  to  be  without  consider- 
ation. Lane's  rights  and  liabilities  under  the  Johnson 
contract  were  in  no  wise  changed  thereby.  Ayres  v.  Rail- 
road Co.^  52  Iowa,  474;  Walker  v.  Irwin^  94  Iowa,  448. 
Under  the  contract  between  Johnson  and  Lane  and  Eich- 
ards  the  two- latter  parties  were  not  bound  to  pay  any  part 
of  the  principal  remaining  unpaid  on  the  purchase  price  of 
the  land,  but,  as  before  stated,  they  had  the  option  to  do 
so.  It  does  not  apx>ear  that  Lane,  in  his  lifetime,  paid 
anything  more  than  he  was  obliged  to  pay  by  his  contract. 
The  last  clailise,  however,  of  the  contract  of  November  22d, 
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is  one  of  absolute  indemnity,  and  whatever  money  might 
have  been  paid  thereunder  by  Lane,  which  he  was  not 
bound  to  pay  by  the  Johnson  contract,  could  be  recovered. 
IL  But  is  the  contract  one  which  authorized  the 
plaintiffs  to  exercise  the  option  which  had  been  given  their 
decedent,  and  to  pay  money  which  they  were  not  bound 
a,  same:  when   to  pay?    If  Lauo  had  contracted  to  pay  this 

personal  con-  .  , .  -i  5         •  1 

tract: advance- money,  uo  serious  quostion  could  arise  as  to 

ment  of  funds  "^ '  ^  «         1  . 

rigStoo?^'  *^^  rights  and  duties  of  the  plaintiffs  after  his 
resenutives.  death.  But  he  and  Richards  were  engaged  in 
a  speculative  venture.  They  had  both  assumed  the  risk 
of  losing  the  money  which  they  had  then  paid,  and  the 
further  sum  which  they  had  obligated  themselves  to  pay. 
But  the  payment  of  any  greater  sum  was  optional  with 
both.  In  other  words,  each  was  left  to  act  as  his  individ- 
ual judgment  might  dictate.  Each  had  the  right  to  rely, 
to  a  certain  extent,  at  least,  on  the  deliberate  judgment  of 
the  other,  so  far  as  taking  future  risks  were  concerned. 
Strictly  speaking,  it  cannot  be  said  that  the  contract 
as  to  the  optional  payments  was  an  executory  one,  and 
therefore  might  be  performed  by  the  personal  representa- 
tives of  the  deceased,  because  there  was  in  fact  no  contract 
for  a  further  payment  on  the  part  of  Lane,  and  Richards' 
promise  of  indemnity  to  him  was,  in  effect,  that  if,  in  the 
exercise  of  his  personal  judgment,  he  advanced  money  for 
which  he  was  not  bound,  he  would  indemnify  him.  There 
is  nothing  in  the  contract  indicating  an  intent  on  the  part 
of  either  that  the  option  in  question  might  be  exercised  by 
another,  or  pass  to  Lane's  representatives,  and  the  under- 
taking of  Richards  survive  his  death.  The  character  of  the 
entire  transaction  was  such  that,  in  our  opinion,  a  pre- 
sumption arises  that  the  contract  was  personal,  and  that 
the  death  of  Lane  terminated  it,  and  that  the  plaintiffs 
had  no  right  to  make  future  advancements  on  the  strength 
thereof.  Marvel  v.  Phillips^  111  Mass.,  399  (88  N. 
E.  Rep.  1117  (26  L.  R  A.  416,  44  Am.  St  Rep.  870);  Com  v. 
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Martiuj  75  Miss,  229  (21  South.  Rep.  611  86  L.  R  A.  800, 
65  Anu  St  Rep.  604);  Chamberlain  v.  Dunlop,  126  N.  T.  46 
(26  N.  E.  Rep.  966,  22  Am.  St  Rep.  889);  1  Beach,  Modern 
Law  Contract,  section  281.  This  view  of  the  case  renders  it 
unnecessary  to  discuss  the  minor  questions  argued  by  the 
appellee. 

The  judgment  is  apfibmed. 


119       29 
138      363. 

K£N]!«DY  Brothers,  Appellees,  v.   Iowa  State  Insurance      ^^    H 
OoMPANT,  Appellants.  iS    iM 

Fire    Insurance:      uabiuty  of   railroad   company:      oontraot 
WAiviNa  SAME :     NBGLiGBNOB.       Negligonoe  on  the  part  of  a 

1  railway  company  is  presumed  where  it  is  shown  that  property 
has  been  destroyed  by  reason  of  a  Are  caused  from  the  opera- 
tion of  its  trains,  but  the  company  may  contract  for  an  exemption 
from  such  liability  for  injury  to  property  located  upon  its 
right  of  way. 

Same :     liability  of  insuranob  company.     In  the  absence  of  such 

2  a  contract  the  liability  of  the  rail'^^y  company  is  primary  and 
that  of  an  insurance  company  secondary. 

Subrogation:    waiver  of  right  by  insured;  uabiuty  of  insur- 
anob COMPANY.     Where  the  assured  has  contracted  away  the 

3  right  of  the  insurance  company  to  subrogation  without  its 
knowledge,  he  cannot  recoTer  in  case  of  loss  upon  the  policy. 

Lease :     exemption  from  loss  ;   bindino  upon  assignees  :  holding 
OYER.     A  {xrovision  in  a  lease  of  right  of   way  ground   for 

4  elevator  purposes  that  the  railway  company  shall  not  be  liable 
for  any  loss  to  buildings  from  lire  caused  by  the  operation  of 
trains,  is  not  only  binding  ux)on  the  original  lessees  but  ux)on 
their  successors  and  assigns,  who  take  the  lease  with  knowl- 
edge of  the  proYision,  and  this  is  true  where  the  term  of  the 
original  lease  has  expired  and  the  tenants  are  holding  over 
under  the  old  lease. 

Appeal  from  Pocahontas  District    Court, — Hon.    F.    H. 
ELblsell,  Judge. 

Thubsday,  October  16,  1902. 
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AonoN  at  law  to  recover  upon,  a  policy  of  fire  insur- 
ance. The  policy  bears  date  May  27,  1899,  and  was  issued 
to  the  plaintiff  firna.  The  following  among  other  conditions 
appear  therein :  "This  entire  policy  shall  be  void  if  the 
insured  shall  make  any  misrepresentations  or  concealments 
concerning  the  subject-matter  of  the  property  insured  un- 
der this  policy,  *  *  *  or  if  the  insured  shall  make  or  have 
any  contract  or  understanding  whereby  any  person  or  cor- 
poration shall  not  be  liable  for  any  act  or  neglect  in  caus- 
ing the  fire.  *  *  *  If  this  company  shall  claim  that  the 
fire  was  caused  by  the  act  or  neglect  of  any  peson  or  cor- 
poration, this  company  shall,  on  the  payment  of  the  loss, 
be  subrogated  to  all  the  rights  of  the  insured  against  such 
wrongdoer,  and  shall  be  entitled  to  maintain  an  action 
therefor  against  such  wrongdoer  in  its  own  name.'' 

In  the  written  application  for  the  policy,  signed  by 
Kennedy  Bros.,  the  following  question  and  answer  appear : 
"What  kind  of  a  title  have  you  to  the  land  upon  which 
the  property  to  be  insured  is  situated?  Ans.  Leased  of 
the  Illinois  Central  Railroad  Company." 

It  appears  that  the  land  upon  which  the  property  des- 
troyed by  the  fire  in  question  was  situated  at  the  time 
thereof  forms  part  of  the  station  grounds  of  the  Illinois 
Central  Railroad  Company  at  Fonda,  Iowa.  On  March  1, 
1897,  an  agreement  of  lease  in  writing  was  entered  into 
between  said  railroad  company,  as  lessor,  and  J.  Kennedy 
&  Co.,  as  lessees,  having  reference  to  said  land,  the  mater- 
ial provisions  of  which  are  as  follows:  "The  lessor,  for 
and  in  consideration  of  the  covenants  and  conditions  men- 
tioned in  the  lease,  to  be  kept  and  performed  by  the 
lessees  and  their  assigns,  hath  demised  and  leased  the 
premises  in  question  to  the  said  lessees,  their  heirs  and 
assigns,  to  have  and  to  hold  the  same  for  one  year;  the 
rent  to  be  one  dollar  per  annum,  payable  in  advance ;  the 
land  to  be  used  for  an  elevator  and  corncribs,  and  all  grain 
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to  be  shipped  over  the  line  of  lessor's  railway;  that  the 
lessees  will  exercise,  at  all  times  during  the  continuance 
of  the  tenancy  such  care  as  will  adequately  protect  the 
buildings  and  personal  property  on  said  premises  against 
all  danger  to  which  they  may  be  exposed  from  fire  by  rea- 
son of  the  proximity  of  said  premises  to  the  railroad  oper- 
ated by  lessor  and  the  movement  or  use  of  locomotive 
engines  and  cars  upon  its  tracks, — the  risk  of  all  loss,  in- 
jury, and  damages  by  fire,  however  caused,  being  assumed 
by  the  said  lessees,  who,  in  consideration  of  the  leasing  of 
said  premises,  agree  to  indemnify  and  save  the  said  lessor 
harmless  from  all  liability  for  damage  by  fire,  however 
the  same  may  originate." 

The  firm  of  J.  Kennedy  <fe  Oo.  was  composed  of  Joseph 
Kennedy  and  his  three  sons,  Thomas,  John,  and  Alexan- 
der. In  October,  1898,  the  three  sons  bought  out  the  in- 
terest of  their  father  in  the  business,  whereupon  the  firm 
name  was  changed  to  Kennedy  Bros.,  and  this  new  firm, 
by^transfer  and  assignment,  took  over  all  the  property, 
rights,  and  interests  of  the  old  firm,  and  thereafter  carried 
on  the  business  in  which  the  old  firm  had  been  engaged. 
It  does  not  appear  that  in  respect  of  the  occupancy  of  the 
premises  any  formal  notice  was  ever  taken  of  the  expira- 
tion of  the  period  fixed  in  the  lease,  nor  of  the  change  in 
the  name  and  membership  of  the  firm.  The  old  firm  oc- 
cupied the  premises  after  the  expiration  of  the  one-year 
period  down  to  the  time  of  dissolution  for  the  same  pur- 
pose and  in  the  same  way  as  before,  and  the  new  firm, 
after  its  organization,  continued  in  the  same  way.  Dur- 
ing the  existence  of  the  firm  of  J.  Kennedy  <fc  Oo.,  a  large 
double  comcrib  was  built  upon  the  premises,  and  this, 
with  a  quantity  of  ear  com  and  some  agricultural  imple- 
ments stored  therein,  were  in  terms  covered  by.  the  policy 
in  suit  and  destroyed  by  the  fire  in  question.  Such  other 
facts  as  are  material  to  a  determination  of  the  case  are 
referred  to  in  tibe  opinion.  At  the  close  of  all  the  evidence 
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the  defendant  moved  for  an  instructed  verdict,  which  was 
overruled.  Thereupon  the  plaintiffs  moved  for  an  in- 
structed verdict,  and  this  motion  was  sustained.  The 
jury,  under  direction  of  the  court,  returned  a  verdict  for 
11,022.61,  and  a  judgment  for  t^at  sum  and  costs  was  en- 
tered against  defendant  by  the  court.  The  defendant  ap- 
peals. — Reversed. 

James   C.   Davis  and  H.   ScoU  HaweU  <b  San  for 

appellant 

JBotsfordf  Healy  dk  Sealp  for  appellees. 

Bishop,  J. — It  seems  clear  that,  had  the  policy  in  ques- 
tion been  issued  to,  and  this  action  brought  in  the  name 
of,  J.  Kennedy  <fe  Co.,  there  could  have  been  no  recovery, 
I,  UABiLiTY  of  especiaUy  as  it  appears  without  much  ques- 
contract  waivw  tion  in  evideuco  and  there  being  no  conten- 

ing  same: 

negligence,  tiou  lu  the  argument,  that  the  fire  was  caused 
from  the  dumping  of  live  coals  from  the  fire  box  of  a  loco- 
motive engine  standing  on  an  adjacent  track,  and  belong- 
ing to  the  railroad  company.  Under  Code,  1878,  sec- 
tion 1289,  re-enacted  as  section  2056  of  the  present  Oode, 
any  corporation  operating  a  railway  "shall  be  liable  for 
all  damages  sustained  by  any  person  on  account  of  loss  of 
or  injury  to  his  property  occasioned  by  fire  set  out  or 
caused  by  the  operation  of  sucb  railway.'*  The  fact  of 
fire  so  caused  being  shown,  a  presumption  of  negligence 
on  the  part  of  the  railroad  company  follows  without  fur- 
ther proof.  £ngle  v.  Railway  C(k^  77  Iowa,  661.  A  rail- 
road company  may  contract,  however,  for  exemption  from 
liability  for  its  negligence  in  causing  fires  to  property  per- 
mitted to  be  located  upon  its  right  of  way.  OHswold  v. 
Railroad  Co.^  90  Iowa,  265. 

It  is  well  settled  that,  in  the  absence  of  a  contract  to 
the    contrary,   the   liability   of    a  railroad  company  for 
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fires  caused  by  its  negligence  is  primary  in  character 
3.  SAMBtiiabii-  and  the  liability  of  an  insurance  company, 
anceco.  Carrying  a  policy  covering  the  property 
burned,  is  secondary.  In  other  words,  a  railroad  com- 
pany, under  such  circumstances,  is  charged  as  of  an  abso- 
lute fixed  liability.  The  measure  of  responsibility  of  an 
insurance  company  is  that  of  a  surety,  or  one  who  indem- 
nifies. A  recovery  from  the  railroad  company,  therefore, 
operates  as  a  satisfaction  of  the  indemnity  afforded  by  the 
insurance  policy.  Allen  v.  Barrett,  100  Iowa,  16;  Oar* 
stairs  v.  Insurance  C?o.,(0.  0.)18  Fed.  Rep.  473;  Inman  v. 
IiailwayCo.yl29\].8. 128 (9 Sup.  OtRep.  249,  82L.Ed.  612). 
Whether  an  insurance  company,  having  paid  a  loss 
under  a  policy  issued  by  it,  is  entitled  by  subrogation  to 
recover  the  amount  paid  by  it  from  the  railway  company, 
a.  subrooation:  through  whose  negligence  the  fire  occurred, 

waiver  of  .,,  ,  ..  .  -li*...  « 

rightly  In-     although  no  provision  is  made  for  it  m  the 

sored:    lia- 

buityofin-    policy,  WO  are  uot  Called  upou  to  determine. 

anranoe  ooiU'    *  •/  /  * 

pany.  It  was  competent  for  the  parties  to  incorpor- 

ate such  a  provision  in  the  contract  of  insurance,  and  that 
was  done  in  this  instance.  Now,  of  course,  there  can  be  no 
such  thing  as  subrogation  where  the  party  insured  has 
contracted  away  all  right  of  recovery  as  against  the  rail- 
road company,  and  it  follows  in  reason  and  from  author- 
ity that  where  it  appears  the  insured  has  contracted  away 
the  right  of  the  insurance  company  to  subrogation  without 
its  knowledge  and  consent,  he  cannot  recover,  in  case  of 
loss  upon  the  policy.  Car  stairs  v.  Insurance,  (0.  €•)  18 
Fed.  Rep.  473;  FayerweatTier  v.  Insurance  Co.,  118  N.  Y. 
824  (28  N.  E.  Rep.  192  6,  L.  R  A.  805);  Sims  v.  Insurance 
Co.  101  Wis.  586  (77  N.  W.  Rep.  908);  Dilling  v.  Draeme\ 
(Com.  PL)  9  N.  T.  Supp.  497. 

Such  being  the  law,  and  there  being  no  dispute  as  to 
the  provisions  of  the  policy  in  suit,  and  no  dispute  as  to 
the  terms  of  the  lease  from  the  railroad  company  to  J* 

Vol.  119  Iowa.— 8. 
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Kennedy  &  Oo.,  the  court  below,  in  sustaining  the  motion 
of  plaintiffs  for  a  verdict  and  judgment,  evidently  held  to 
the  view  that  the  written  lease  entered  into  between  the 
railroad  company  and  J.  Kennedy  &  Oo.  was  not  binding 
in  respect  of  its  covenants  and  conditions  upon  the  plain- 
tiff firm.  The  correctness  of  this  holding  is,  therefore,  the 
real  question  in  the  case  before  us  for  determination.  We 
think  the  question  may  be  fairly  stated  thus :  Oould  the 
railroad  company,  relying  upon  the  provisions  of  the  lease, 
successfully  resist  an  action  for  damages  on  account  of  the 
fire  brought  against  it  by  plaintiffs,  or  by  another  claim- 
ing by  through  or  under  them?  If  this  question  is  to  be 
answered  in  the  affirmative,  then  it  follows  that  the  judg- 
ment of  the  court  below  was  based  upon  error.  If  a  nega- 
tive view  is  to  be  taken,  then,  leaving  out  of  view  other 
questions  made,  the  judgment  should  stand. 

Turning,  for  a  moment  to  a  consideration  of  the  facts 
in  the  case,  we  think  it  clear  that  while  a  term  of  one  year 
only  is  provided  for  in  terms  in  the  lease,  yet  a  more  ex- 
tended period  of  occupancy  was  contemplated  by  the  parties 
thereto.  J.  Kennedy  &  Oo.  were  buyers  and  shippers  of 
grain  and  dealers  in  agricultural  implements,  and  in  the 
lease  it  is  provided  that  they  shall  erect  on  the  demised 
premises  an  elevator  and  corncrib,  and  shall  conduct  a 
grain  business,  shipping  over  the  line  of  the  railway  com- 
pany. The  rent  reserved  is  a  nominal  sum,  and  in  fact 
was  never  demanded  or  paid,  indicating  clearly  that  the 
object  was  to  secure  a  shipping  business,  rather  than  a 
rental  income.  This  view  is  further  emphasized  by  the 
fact  that  no  attention  whatever  was  paid  to  the  expiration 
of  the  period  provided  for  in  terms  in  the  lease.  Under 
such  circumstances  there  can  be  no  doubt  but  that  all  the 
provisions  of  the  lease,  its  covenants  and  agreements,  were 
in  force  and  binding  at  least  during  the  continuance  of 
the  tenancy  of  the  firm  executing  the  same.  Conceding 
that  under  section  2991  of  the  Code  a  tenant  holding  over 
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after  the  expiration  of  the  lease  becomes  a  tenant  at  will, 
as  contended  for  by  appellee ,  the  conclusion  as  stated, 
above  remains.  In  German  State  Bank  v.  Herron^  111 
Iowa,  25,  we  said:  "There  is  no  reason,  however,  for  ex- 
tending the  statute  beyond  its  terms.  Under  the  law  as 
it  formerly  stood,  a  tenancy  from  year  to  year,  or  for  a 
less  time,  when  definitely  fixed  as  the  term  of  the  lease, 
was  implied  from  the  tenant  holding  over  with  the  assent 
of  the  landlord;  and  this,  under  the  same  conditions  as 
specified  in  the  contract,  in  so  far  as  applicable  to  the  new 
situation.  This  doctrine  has  even  been  extended  to  leases 
void  as  against  the  statute  of  frauds,  where  evidence  may 
be  introduced  to  establish  them.  The  contract  creating 
the  relation  of  tenancy  is  implied  in  every  respect  as  be- 
fore, save  that  of  duration."  See,  also,  Lumher  Go.  v  Kim' 
hallj  111  Iowa,  48;  Newall  v.  Sanford^  18  Iowa,  191;  Brad- 
ley V.  Slater,  50  Neb.,  682  (70  N.  W.  Kep.  258;  Taylor, 
Landlord  &  Tenant  (2d  Ed.)  section  525. 

On  behalf  of  appellant  it  is  urged  in  argument  that  the 
plaintiff  firm  is  bound  as  the  original  lessee,  inasmuch  as 
the  several  members  thereof  were  members  of  the  firm  ex- 
4.  j^BAMs:  ex.    ©cuting  the  lease .     It  is  pointed  out  that  the 
^'bS^bS^  only  change  was  a  dissolution  of  the  firm  oc- 
eSThow^  casioned  by  the  retirement  of  J.  Kennedy,  the 
**^*'*  father,  and  in  the  name  of  the  firm,  the  new 

firm  taking  over  all  the  property,  and  thereafter  continu- 
ing the  business  without  change.  The  argument  is  not 
without  merit;  but  holding,  as  we  do,  that  the  covenant 
for  indemnity  Tfas  a  covenant  running  with  the  land,  we 
think  the  plaintiffs  are  bound  by  it.  They  were  not  tres- 
passers ui)on  the  land,  or  in  possession  without  leave  or 
right.  The  several  members  of  the  firm  testify  that  the 
old  firm  assigned  all  its  intersts  to  the  new  firm,  and  surely 
this  included  whatever  of  right  the  old  firm  had  in  the 
property  covered  by  the  lease.  Evidently  the  several 
members  of  the  new  firm  so  understood  it     The  instru- 
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ment  of  lease  itself  passed  into  their  possession,  and  they 
must  be  held  to  know  of  its  provisions,  one  of  whioh  was 
that  the  covenants  and  conditions  thereof  should  be  bind- 
ing, not  only  upon  the  lessees,  but  their  assigns.  The  new 
firm  could  not  enter  into  possession  of  the  property  by 
virtue  of  the  lease,  retaining  the  right  to  repudiate  such 
of  its  provisions  as  imposed  duties  and  obligations.  It  ap- 
pears that  the  railroad  company  knew  of  the  change  in  the 
name  of  the  firm,  and,  in  view  of  the  fact  that  no  new 
contract  or  arrangement  was  demanded,  it  may  well  be 
presumed  a  continuance  of  possession  was  permitted  in  the 
belief  that  all  the  covenants  and  conditions  of  the  lease 
would  be  observed  by  the  new  firm.  Under  the  circum- 
stances presented,  we  do  not  think  the  plaintiff  firm  could 
be  heard  to  deny  the  binding  force  of  the  covenants  and 
conditions  of  the  lease,  and  to  assert  a  claim  for  damages 
arising  out  of  a  fire  loss  against  the  railroad  company. 

Our  attention  has  not  been  called  to  any  cases  present- 
ing a  state  of  facts  similar  to  that  we  have  before  us.  Our 
conclusion,  however,  finds  support  in  Railway  Go.  v.  Mo- 
dure  9  N.  D.,  73  (81  N.  W.  Rep.  52  47  L.  R.  A.  149).  There 
a  lease  containing  substantially  the  same  provisions  ap- 
pearing in  the  one  before  us  was  involved.  The  lease  was 
executed  by  the  Northern  Pacific  Railroad  Company,  and 
some  time  before  the  fire  that  company  transferred  all  its 
property  to  the  Northern  Pacific  Railway  Company.  The 
question  in  the  case  was  whether  or  not  the  covenant 
in  the  lease  exempting  the  railroad  company  from  all 
damages  caused  by  fire  by  its  negligence  was  a  covenant 
running  with  the  land,  and  as  such  protected  the  assignee 
of  the  original  lessor  from  liability.  It  was  held  that  the 
covenant  in  question  passed  to  the  grantee,  and  invested 
it  with  the  same  rights  thereunder  which  the  old  corpora- 
tion had.  In  the  course  of  its  opinion  the  court  says: 
**We  have  not  been  able  to  find  an  adjudication  upon 
the  question  whether  this  particular  kind  of  a  covenant 
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runs  with  the  land,  and  passes  to  the  assigns  of  the  lessor. 
Our  conclusion,  however,  is,  for  the  reasons  stated,  that 
this  covenant  passed  to  the  plaintiff,  and  invested  it  with 
the  same  right  of  protection  against  losses  by  it,  and  to  the 
same  extent  and  in  the  same  manner  as  the  lessor  might 
have  asserted  had  there  been  no  assignment  of  the  lease. '^ 
In  Wood,  Landlord  &  Tenant,  section  885,  it  is  said  that 
"an  assignee  assumes  all  the  liability  of  the  lessee  run- 
ning with  the  land,  whether  he  goes  in  under  voluntary 
assignment  or  under  an  assignment  by  operation  of  law, 
and  succeeds  to  all  the  rights  and  obligations  under  such 
covenant  so  long  as  he  stands  in  the  relation  of  assignee." 
We  reach  the  conclusion  that  upon  the  record  presented 
the  plaintiffs  are  without  right  of  recovery,  and  the  mo- 
tion of  defendant  for  a  verdict  and  judgment  should  have 
been  sustained. 

The  cause  is  remanded  for  judgment  in  accordance 
with  this  opinion. — Reversed.  ^ 
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OusTos  L.  NouBSB  y.  William  P.  Oolus,  Appellant 

Action  to  Quiet  Title:  fubohassb  at  judicial  salb:  dkedhkld  am 
SEOUBTTY.  Plaintiff  poxobaaed  at  an  execution  sale  on  a  judg- 
ment against  O,  his  interest  in  the  property  in  question,  whioh 
was  the  right  to  a  oonyeyanoe  on  iMkyment  of  the  balance  of 
the  poichase  price.  After  the  decree  and  before  sale,  defend- 
ant at  the  request  of  O,  took  a  conveyance  from  O's  grantoxB 
as  security  for  the  payment  of  the  unpaid  purchase  price: 
held^  that  in  an  action  to  quiet  title  that  the  interest  of  de- 
fendant could  not  be  devested  until  he  was  reimbursed  the 
amount  paid  by  him,  with  interest  as  provided  in  the  contract 
of  sale. 

Appeal  from  Polk  District  Court — Hon.   0.   P.   Holmbs, 

Judge. 

Tuesday,  January  ^0,  1908. 

(38) 
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AcnoN  to  quiet  title  to  part  of  a  city  lot  The  defend* 
ant  appeals  from  a  decree  granting  the  relief  prayed. — 
Modified  and  aMrmed. 

Brenna/fi  dk  Brennan  for  apx^ellant. 
Clinton  L.  Nourae^  pro  se. 

L^DD,  J. — Prior  to  November  8,  1898,  title  to  the  south 
twenty-four  feet  of  the  west  eighty  feet  of  lot  eighteen  in 
division  two  of  GrinnePs  addition  to  the  city  of  Des  Moines 
was  in  the  executors  of  Darius  E.  E^it.  On  that  day  they 
contracted  to  sell  the  same  to  A.  E.  Olark,  and  convey  it 
to  him,  upon  the  payment  of  $250  down,  and  $1,000  in  axh- 
nual  installments  of  $200  each,  commencing  one  year 
hence,  evidenced  by  five  promissory  notes  of  the  latter. 

February  8,  1895,  Olark  agreed  with  John  Oollis  to  as- 
sign the  above  contract  to  him  upon  the  payment  of  $684 
in  cash,  and  the  fulfillment  of  his  obligations  to  the  eze- 
eutots.  OoUis  was  at  that  time  the  owner  of  the  remainder 
of  the  lot,  and,  on  April  10th  following,  executed  a  deed 
therefor  to  Martin,  who  on  the  same  day  reconveyed  it; 
but  this  last  deed  was  withheld  from  record  until  the  7th 
of  August,  when  it  was  filed.  Oollis  then  executed  another 
deed  to  Mary  Oollis,  his  divorced  wife.  In  the  meantime, 
June  22d,  Elmer  Oox  had  begun  an  action  against  him  for 
alienating  his  wife's  affections,  in  which  judgment  was 
rendered  January  26,  1896.  Four  days  later  Oox  com- 
menced suit  in  equity  to  set  aside  this  conveyance  and 
subject  the  lot  to  the  payment  of  his  judgment.  In  that 
action  Oollis  set  up  in  his  answer  that,  while  the  legij 
title  had  stood  in  his  name,  Mary  Oollis  had  furnished  the 
purchase  money  and  was  the  actual  owner.  She  also 
claimed  ownership.  Decree  was  finally  entered  establish- 
ing a  lien  in  Mary  Oollis'  favor  to  the  amount  of  $6,260, 
and,  subject  thereto,  directing  the  sale  of  tiie  lot  for  satis- 
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f  aoikm  of  Oox's  dainu  Cox  v.  Oollis^  109  Iowa,  270.  Spec- 
ial  execution  issued  July  12,  1900.  The  prox>erty  was  soM 
to  plaintiff  August  21st,  without  redemption,  and  Decern- 
ber  19th  of  the  same  year  he  paid  into  the  court  the  amount 
necessary  to  satisfy  the  lien. 

On  the  15th  day  of  January,  1899,  the  executors  oi 
Darius  £.  Kent  signed  and  acknowledged  a  quit  claim 
deed  of  the  portion  of  the  lot  first  mentioned  to  William 
P.  Oollis,  but  it  was  not  recorded  until  July  81,  1900. 
This  controversy  is  over  defendant's  claim  to  the  property 
under  the  deed  last  mentioned*  It  is  his  contention  thai 
John  Oollis  was  acting  as  his  agent  in  purchasing  the  prop- 
erty of  Olark;  that  he  furnished  the  money  used  for  that 
purpose,  and  is  the  bona  Ade  owner  of  the  lot.  As  the  con- 
tract with  Clark  indicated  a  sale  to  John  CoUis,  the  burden 
was  on  the  defendant  to  prove  that  the  purchase  was  for  his 
benefit,  and  this  we  think  he  has  failed  to  do.  A  discus- 
sion of  the  evidence  would  be  of  no  advantap^e  to  any  one. 
It  is  enough  to  say  that  a  careful  examination  of  the  record 
has  convinced  us  that  John  Oollis  was  the  real  purchaser, 
and  that  defendant  acquired  no  interest  in  the  premises 
until  the  negotiations  under  which  his  deed  was  obtained. 

IL  It  appears  that  prior  to  December  20,  1898,  two 
of  the  notes  executed  to  the  executors  by  Olark  had  been 
paid.  On  that  day  John  Oollis  inquired  of  their  agent  the 
precise  amount  which  would  be  due  January  15,  1899; 
adding  that  he  would  see  if  his  brother  in  New  York  would 
forward  the  money,  and  take  the  deed  in  his  name.  The 
letter  of  the  agent  in  response,  containing  the  desired  in- 
formation, and  suggesting  a  deed  to  Olark,  and  that  the 
latter  convey  to  the  brother,  was  forwarded  to  defendant, 
who  indorsed  thereon :  "Will  forward  the  above  amount 
if  you  will  have  deed  made  out  in  my  name,  as  I  think  I 
ought  to  be  protected  in  the  matter."  As  a  result,  de- 
fendant paid  the  agent  $763.80,  the  amount  due  on  the 
contract,  and  received  from  the  executors  of  Kent  a  quit 
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claim  deed  to  the  property  January  15,  1899.  They  also 
delivered  the  notes  of  dark,  indorsed  without  recourse. 
All  this  occurred  subsequent  to  the  decree  in  the  district 
court  subjecting  the  lot  to  the  payment  of  Oox's  judgment 
Tha  affected  only  the  interest  of  John  Oollis  in  this  par- 
cel of  ground, — the  right  to  a  conveyance  of  it  upon  the 
payment  of  tiie  balance  of  the  purchase  price.  He  has  not 
acquired  any  greater  right  since.  That  only  was  sold  to 
plaintiff  xmder  the  special  execution.  Nothing  was  sur- 
rendered by  John  Oollis  to  the  defendant,  and  the  latter, 
in  acquiring  title  under  the  quit  claim  deed  from  the  exe- 
cutors, took  it  subject  to  plaintiff's  right  to  payment  under 
the  contract,  and  to  have  it  conveyed  to  him.  Until  de- 
fendant has  been  reimbursed  the  amount  paid  by  him, 
with  interest  from  the  date  of  payment  at  the  rate  of  eight 
per  cent.,  per  annum,  with  annual  rents,  as  stipulated  in 
the  contract,  his  title  should  not  be  devested.  The  decree 
will  be  modified  accordingly. — ^Modified  and  affibmbd. 
Bishop  0.  J.,  took  no  part. 


Helena  Milleb,  Appellee,  v.  The  Minneapolis  &  St.  Louis    |i38    302! 
Railroad  Oompany,  Appellant. 

Action  to  Quiet  Title:  failubb  to  serve  orioinal  notice:  deobbb: 
collateral  attack  :  evidence  of  service.  Although  a  decree 
recites  service  of  the  orif^inal  notice,  if  in  fact  there  was  no 
seryice,  it  may  be  attacked  in  a  collateral  proceeding,  but  the 
eyidence  of  want  of  seryice  most  be  clear  and  satisfactory. 
Evidence  considered  and  held  sufficient  to  warrant  the  conrt 
in  finding  there  was  no  service. 

Appeal  from  Webster  District  Court — Hon.  S.  M.  Weaver, 

Judge. 

Tuesday,  January  20,  190a 

Suit  in  equity  to  quit  title  to  certain  real  estate  occu- 
pied by  defendant  for  railway  purposes.     The  land  was 
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originally  condemned  by  the  Ft.  Dodge  &  Ft.  Ridgly  Bail- 
road  Company,  and  by  it  sold  to  defendant.  Sometime 
before  this  suit  was  instituted,  defendant  procured  a 
decree  to  be  entered  in  the  district  court  of  Webster 
county,  in  an  action  against  plaintiff  and  others,  quieting 
title  to  the  land  in  dispute.  Plaintiff  says  that  this 
decree  is  void  because  no  notice  of  the  action  was  ever 
served  upon  her.  On  these  issues  the  case  was  tried  to 
the  court,  resulting  in  a  decree  for  plaintiff,  and  defend- 
ant appeals. — AMrmecL 

B.  M.  Wright  and  AJheri  E.  Clark  f orappellant 

Healy  <b  Healy  and  A.  If.  Botsfard  for  appellee. 

Dbemkb,  J. — As  defendant  relies  solely  on  its  decree 
obtained  in  the  Webster  county  district  court,  the  decision 
must  turn  on  the  effect  to  be  given  that  decree.  This  is 
not  a  direct,  but  a  collateral  attack,  upon  that  decision; 
and  defendant  contends  that  as  the  decree  recites  that  the 
court  rendering  it  had  examined  the  original  notice,  and 
found  that  plaintiff  herein,  Helena  Miller,  had  been  duly 
served  personally  with  an  original  notice,  it  is  not  permis- 
sible for  plaintiff  to  show  that  in  fact  no  notice  was  served 
upon  her.  Appellant  also  contends  that,  even  conceding 
such  evidence  was  admissible,  yet  there  was  not  sufficient 
to  justify  the  court  in  ignoring  the  decree,  and  that  the 
finding  of  the  district  court  that  there  was  no  notice  should 
be  set  aside,  and  the  integrity  of  the  decree  preserved. 

As  to  the  first  point,  it  is  now  well  settled  in  this  state 
that,  even  on  a  collateral  attack,  it  is  competent  to  show 
that  there  was  in  fact  no  service  of  an  original  notice  on  the 
party  sought  to  be  concluded  by  the  decree.  If  there  was  no 
service,  the  decree  is  void,  and  it  may  be  attacked  at  any 
time,  and  by  any  form  of  procedure  which  brings  the  legal- 
ity of  the  decree  in  question.  Priestman  v.  Priestmarij 
103  Iowa,  320;  Bradley  v.  t/amwon,  46  Iowa,  69;  McAllister 
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V.  Johnson^  108  Iowa,  42;  Hubner  v.  Reiokhoif^  108  lowfti 
868.  in  all  the  cases  relied  upon  by  the  appellant  on  this 
branch  of  the  case,  there  was  service  on  the  party  attack- 
ing the  decree,  and  it  was  claimed  that  the  service  was 
defective.  Such  decrees  can  only  be  assailed  by  direct 
proceedings.  See  Day  v.  Ooodwin^  104  Iowa,  874;  Lees  v. 
Wetmorej  68  Iowa,  170;  Boteh  v.  Eumloldt  College^  89 
Iowa,  480;  Bacon  v.  Chase,  88  Iowa,  521.  But  where  the 
record  recites  service  of  notice,  the  decree,  although  not 
eon  lusive,  should  ordinarily  be  upheld,  unless  opposed  by 
clear  and  satisfactory  proof.  Wyland  v.  Frost,  75  Iowa, 
20d;Famsleyv.  StilUoell,  107  Iowa,  eSi.\Oah>%nv.  Bailey^ 
109  Iowa,  882;  Moitt  v.  Skinner,  99  Iowa,  860.  With  these 
rules  in  mind,  we  now  turn  to  the  record. 

Plaintiff's  husband  testified  that  he  never  heard  of  the 
railroad  company's  making  any  claim  to  the  property  untU 
the  year  1899  (tiie  decree  was  rendered  in  January,  1898), 
when  the  county  treasurer  informed  him  that  there  had 
been  a  "change"  in  the  property;  that  he  did  not  know 
of  the  sheriff  or  any  other  officer  having  served  a  notice  upon 
his  wife  with  reference  to  tiie  property;  and  that  he  never 
heard  of  any  lawsuit  until  about  the  time  this  case  was 
brought  on  for  trial,  in  September  of  the  year  1900.  Plain- 
tiff testified  as  follows:  "I  am  the  wife  of  Phillip  Miller, 
and  know  this  property  down  here,  near  the  Rock  Island 
depot.  Mr.  Mjller,  my  husband,  does  the  business  for  me. 
He  deeded  it  to  me  four  or  five  years  ago.  Q.  Did  any- 
body at  any  time  come  and  serve  any  papers  on  you  about 
this  property?  Do  you  know  Charlie  Hohn?  A.  Yes. 
Q.  Deputy  sheriff?  Used  to  be  sheriff?  A.  Yes.  Q. 
Did  he  serve  any  papers  on  you?  A.  Not  a  paper.  He 
was  never  in  my  house  with  any  paper.  I  have  known 
Oharlie  for  a  long  time.  I  don't  know  the  sheriff.  No  one 
served  any  ps^pexs  on  me  about  any  law  in  court.  I  speak 
Snglish  very  badly"  Defendant  introduced  the  petition 
filed  in  its  case  against  plaintiff  and  others,  and  the  decree 
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rendered   therein,    to  which    plaintiff  objected    becaoM 
of  no  notice  to  her  thereof.     It  also  put  the  sheriff  of  Web- 
ster county  upon  the  stand,  who  testified  as  follows:    "My 
name  is  W.  0.  Woolsey.     I  reside  in  Ft.  Dodge,  and  tan 
working  for  an  agricultural  house.     1  was  formerly  sheriff 
of  Webster  county,  during  the  years  1894,  189S,  1896,  and 
1897.     I  remember  of  getting  papers  for  service  in  the  case 
of  the  Minneapolis  &  St.  Louis  Railroad  Company  v^us 
a  large  number  of  parties  defendant,  including  W.  D. 
Washburn  and  a  large  number  of  others;  I  remember  that 
after  my  first  return  was  made  I  had  not  got  service  on  all 
the  defendants,  and  1  remember  you  [Mr.  Wright]  handing 
an  additional  paper  to  serve  on  those  that  had  not  been 
served,  afterwards.     Q.  Did  you  serve  any  such  notice  on 
Helena  Miller,  tiie  defendant  in  this  case?    A.  I  can  re- 
member serving  a  good  many  paper.-,  but,  as  to  my  remem- 
bering any  one  name,  I  could  not  tell.     Q.  What  do  you 
say  to  having  made  service  on  all  of  the  resident  defend- 
ants in  Ft.  Dodge?    (Objected  to  as  incompetent  and  im- 
material, and  calling  for  a  conclusion.)    A.  I  would  say 
that  I  have.     Q.  Do  you  remember  of  me  asking  you  if 
you  had  obtained  service  on  Helena  Miller,  before  I  took 
the  final  decree?    A.  I  remember  of  you  asking  me  if  I 
had  gor  all  of  them  here,  and  I  told  you  that  I  had  all  that 
were  residents.     Q.  That  is,  before  I  gave  you  these  ad- 
ditional papers?    (Objected  to  as  immaterial  and  asking 
for  a  conclusion.     Overruled.     Exception.)    A.  Tea,  sir." 
Oross-examination :    "As  a  matter  of  fact,  I  served  only  a 
few  of  these  people  myself.     Q.  Examine  the  return  here, 
and  state  if  you  served  any  of  these  people, — some  twenty- 
five  of  them?    A.  I  think  I  did.     I  think  I  remember  of 
serving  Fred  Grant.     Q.  Is  that  your  writing?    A.  Yeo, 
sir;  I  remember  of  serving  a  number  of  those  in  town. 
I  do  not  know  where  any  of  the  other  notices  are,  or  the 
returns.     Q.  All  you  know  about  it  is  that  Mr.  Wright 
asked  you  to  make  these  services,  and  you  thought  you 
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did?  A.  Yes,  sir.  Q.  Mr.  Hohn  served  some  of  tbem, 
and  some  of  the  bailiffs  you  had  served  some  of  them?  A. 
Yes,  sir.  Q.  You  served  some?  A.  A  good  many.  Q. 
You  could  not  particularize  any  particular  person,  and  say 
that  you  served  that  person?    A.     No.  sir." 

This  is  all  the  evidence  bearing  on  the  question  now 
before  us.  Defendant  did  not  introduce  the  original 
notice,  with  the  return  thereon;  nor  did  it  in  any  manner 
attempt  to  account  for  its  loss,  if  it  was  lost.  It  did  not 
produce  the  appearance  docket,  nor  explain  its  ncmi^o- 
duction.  It  is  evident  from  the  cross-ezaminati(m  of  the 
sheriff  that  an  original  notice,  with  a  return  as  to  some 
twenty-five  different  persons,  was  in  the  hands  of  the  de- 
fendant's attorneys,  but  for  some  reason  it  was  not  offered 
in  evidence  by  either  party.  We  may  fairly  assume  that 
this  return  did  not  show  service  <m  the  plaintiff.  The 
decree  against  plaintiff  was  rendered  on  January  18,  1898, 
and  this  action  was  commenced  May  17, 1899.  It  is  hardly  to 
be  presumed  that  tbe  original  noiaces  were  lost  during  this 
interim.  If  there  was  an  original  notice  showing  service, 
defendant  should  have  produced  it;  and,  owing  to  the 
short  time  elapsing  between  the  rendition  of  the  decree 
and  the  attack  made  upon  it,  its  failure  to  produce  an 
original  notice  showing  service  on  defendants,  or  to  show 
the  loss  of  such  notice,  should  be  regarded  as  a  circum- 
stance tending  to  show  no  service. 

It  is  contended  that  there  might  have  been  substituted 
service,  and  that  plaintiff  has  not  negatived  such  notice. 
SuflSce  it  to  say  in  answer  to  this  claim  that  plaintiff's 
husband,  who,  so  far  as  shown,  is  the  only  person  upon 
whom  substituted  service  might  have  been  made,  in  effect 
denies  any  such  service.  The  competency  of  the  sheriff's 
evidence,  in  the  absence  of  proof  of  loss  of  the  original 
notice,  is  doubtful,  to  say  the  least;  and,  in  view  of  his 
cross-examination,  little,  if  any,  weight  should  be  given  it. 
We  have  nothing,  then,  but  a  decree  reciting  service  on 
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plaintiff,  and,  as  against  that,  explicit  denials  on  the  part 
of  plaintiff  and  of  her  husband  of  the  service  of  any  notice. 
These  denials  are  somewhat  strengthened  by  the  evidence 
as  to  the  conduct  of  plaintiff  and  her  husband  with  refer- 
ence to  the  land,  and  by  defendant's  failure  to  account  for 
or  produce  the  original  notice,  the  appearance  docket,  or 
the  deputy  sheriff  or  the  bailiffs  who  might  have  served 
the  notice,  had  one  been  given.  While  it  must  be  con- 
ceded that  the  case  is  not  as  strong  as  it  might  be,  yet,  as 
the  trial  court  had  the  witnesses  before  him,  and  possessed 
this  advantage  over  us,  we  are  not  disposed,  although  the 
case  is  triable  de  novo^  to  interfere  with  its  findings.  Our 
conclusion  is  based  largely  on  defendant's  failure  to  pro- 
duce evidence  which,  so  far  as  the  record  shows,  was 
subject  to  its  command;  and  on  the  further  fact  that  there 
is  nothing,  aside  from  the  decree  itself,  in  opposition  to 
the  denial  of  plaintiff  and  her  husband  of  the  service  of 
any  notice.     The  decree   seems  to   be  correct,  and  it  is 

AVFIBM£D. 


Q.   W.   Swan,   Appellant,    v.    W.   J.   Davenport    et  al^ 

Appellees. 

Action  for  Accounting:  PRiNorPAL  and  aoent:  sals  op  prinoipai3* 
property:  purchase  by  agent:  evidenob.  A  trustee  of  an 
Tuiinoorporated  company,  who  is  also  constituted  an  agent  of 
a  shareholder  for  the  sale  of  his  stock,  may  purchase  the  same 
if  the  sale  is  in  good  faith,  and  he  cannot  be  compelled  to  ac- 
count for  the  subsequent  increase  in  value.  Evidence  consid- 
ered and  held  to  show  a  good  faith  sale  to  the  agent. 

Appeal  from  Union  District  GourU — Hon.  W.  H.  Tbdpord, 

Judge. 

Tuesday,  January  20,  190a 
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Action  in  equity  for  an  accounting.  The  opinion 
states  the  facts.  There  was  a  decree  dismissing  the  pe- 
tition, and  judgment  against  plaintiff  fgr  costs,  and  he 
appeals. — AMrmed. 

James  O.  Bull  and  Stuart  <&  Stuart  for  appellant 
Maxwell  cfe  Winter  and  D,  W.  Highee  for  appellees. 

Bishop,  0.  J. — It  appears  that  prior  to  October,  1896, 
one  G.  W.  Bilbo  had  acquired  an  interest  in  a  tract  of 
mineral  land  in  the  state  o'f  Colorado,  supposed  to  contain 
gold  ore.  Such  interest  consisted  of  a  lease  and  bond 
granting  the  right  to  develop  and  operate  the  supposed 
gold  mine  during  the  term  fixed,  and  to  take  and  appro- 
priate all  gold  and  other  minerals  found  therein.  Not 
having  funds  to  prosecute  the  work  of  development  and 
operation,  Bilbo  conceived  the  plan  of  organizing  a  volun- 
tary unincorporated  association  to  take  up  and  carry  for- 
ward such  work.  Accordingly,  and  on  October  1,  1896,  a 
written  instrument,  called  a* 'trust  agreement,"  wasdraXvn 
up,  in  which  it  is  provided,  in  substance,  that  Bilbo  shall 
hold  title  to  the  property  as  trustee  for  the  benefit  of  him- 
self and  all  others  who  shall  join  the  association;  that 
certificates  of  shares,  limited  to  thirty  in  number,  shall  be 
issued  to  the  members  joining  in  the  enterprise,  each  cer- 
tificate to  represent  an  undivided  one-thirtieth  interest  in 
the  property;  that  each  shareholder  shall  pay  the  sum  of 
$10  on  the  1st  day  of  each  and  every  month  until  ruled 
otherwise  by  a  majority  vote  of  the  certificate  holders, 
which  moneys  shall  be  used  in  payment  of  development 
expenses,  etc.  The  agreement  further  expressly  author- 
izes  the  trustee  to  sell  any  share  on  •  which  any  monthly 
payment  shall  not  have  been  made ;  such  sale  to  take  place 
on  the  10th  day  of  the  month  following  the  failure  to  pay, 
and  for  the  highest  and  best  price  he  can  obtain  on  said 
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day.  The  certificate  holders  are  authorized,  in  express 
terms  to  sell  or  assign  their  respective  shares.  The  cer* 
tificates  issued  also  in  terms  authorize  the  sale  thereof 
by  the  trustee  in  case  of  failure  to  make  payments  as  pro- 
vided in  the  agreement.  The  plaintiff  and  the  defendants, 
other  than  the  Oreston  Gold  Mining  Company,  became 
shareholders  in  the  enterprise.  It  further  appears  that 
during  the  time  development  work  at  the  iliine  was  in 
progress,  the  said  Bilbo  resigned  as  trustee,  and  the  de- 
fendant Davenport  was  appointed  in  his  stead,  and  went 
out  to  the  mine  and  took  active  control  of  the  work. 

This  controversy  has  reference  solely  to  the  subsequent 
ownership  of  the  interest  represented  by  the  share  cer- 
tificate originally  issued  to  the  appellant  Swan,  and  the 
question  involved  is  largely  one  of  fact.     We  shall  content 
ourselves  with  a  statement  of  the  ultimate  facts  as  we 
find  them  to  be  from  our  reading  of  the  record.      Swan 
made  monthly  payments  on  his  share  to  the  amount  of 
$26.90.     It  seems  that  as  time  went  on  the  prospect  of 
making  a  fortune  out  of  the  mine  did  not  brighten  very 
rapidly.     Partly  because  of  this,  and  partly  because  it  was 
inconvenient  for  him  to  provide  the  money,  Swan  lapsed 
in  his  payments.     Being  pressed  for  payment,  he  deter- 
mined to  sell  his  share.     It  is  apparent  that  confidence  in 
the  venture  did  not  run  very  high  in  and  about  Oreston, 
this  state,  where  these  parties  all  lived;  and  accordingly 
Swan  sent  his  share  out  to  Davenport,  in  Colorado,  request- 
ing him  to  make  a  sale  thereof,  and  stating  in  substance 
that  he  would  be  satisfied  to  get  out  of  it  the  amount  of 
money  he  had  paid  in.      Davenport  tried  to  find  a  pur- 
chaser and  failed.     Thereafter  it  seems  that  Davenport 
agreed  to  take  the  share  himself,  obligating  himself  merely 
to  keep  up  the  payments  thereon,  and  this  was  acquiesced 
in  by  Swan.     Davenport  did  make  the  subsequent  pay- 
ments, and  it  seems  that  Swan  procured  the  delinquent 
payments  to  be  charged  to  Davenport,  saying  that  he  had 
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bought  the  share.  Davenport  was  on  a  salary,  and  from 
the  next  remittance  to  him  the  amount  of  such  delinquent 
payments  was  deducted.  Thus  matters  stood  until  Daven- 
port came  home  to  Oreston  on  a  visit  Matters  at  the 
mine  were  not  looking  very  favorable,  and  at  a  meeting 
between  himself  and  Swan  he  complained  that  he  ought 
not  to  have  been  charged  with  the  delinquent  payment. 
At  such  meeting  he  offered  the  share  back  to  Swan  on  con- 
dition that  he  should  be  reimbursed  for  the  money  he  had 
invested.  This  offer  Swan  declined.  A  few  days  later  a 
telegram  came  from  Colorado  stating  that  a  rich  vein  of 
ore  had  been  struck,  and  it  is  conceded  that  thereafter  a 
large  quantity  of  gold  was  realized. 

In  our  view,  there  is  no  doubt  but  that  Swan  under- 
stood he  had  sold  the  share  to  Davenport,  and  the  latter 
understood  he  had  purchased  the  same,  in  consideration 
of  his  agreement  to  keep  up  the  payments  thereon.  It  is 
not  conceivable  that  any  controversy  would  have  ever 
arisen  but  for  the  lucky  strike  at  the  mine.  Counsel  urge 
that  it  was  within  the  understanding  of  Swan  that  a  sale, 
to  be  binding  upon  him,  should  have  been  made  in  the 
manner  prescribed  by  the  trust  agreement.  It  must  be 
borne  in  mind  that  we  are  not  dealing  with  any  right  or 
interest  of  the  other  parties  to  the  agreement  As  between 
Swan  and  Davenport,  they  had  the  right  to  deal  with  the 
share  as  they  pleased.  That  parties,  competent  to  do  so 
may  freely  make  transfers  of  property  rights  is  a  well- 
established  doctrine  of  law  in  this  state,  and  a  court  of 
equity  will  protect  and  enforce  the  same.  It  is  also  said 
that  Davenport  being  the  trustee  of  all  the  parties  in  in- 
terest, including  Swan,  and  having  been  constituted  a 
special  agent  by  Swan  for  the  sale  of  the  share  in  ques- 
tion, he  ought  now  to  be  required  to  account  The  answer 
to  this  contention  is  obvious.  The  agency  ceased  when 
the  purchase  of  the  share  was  made.     An  agent  may  pur- 
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chase  property  in  his  hands  belonging  to  his  principal, 
and  the  sale  will  be  good  if  the  transaction  be  dominated 
by  good  faith  and  fairness.  This  is  elementary.  The 
r-cord  does  not  disclose  any  want  of  good  faith  or  fairness. 
The  situation  was  clearly  understood  by  Swan,  and  at 
the  time  he  acted  advisedly. 

We  see  no  cause  for  disturbing  the  decree,  and  it  is 

AFFIRMED. 


\V.  A.  Smith,  Appellee,  v.  The  City  op  Sioux  City,    Iowa, 

Appellant 

Action  for  Personal  Injury:     depeotive  sidewalks:    verdict  held 

NOT  exoessive.     Evidence  considered  and  held   sufficient  to 

1      support  a  verdict  of  $8,000  damages  for  plaintiff's  injuries,  and 

in  view  of  the  nature,    extent  and  permanency  of  same  the 

amount  is  not  exoessive. 

Same:  notice  of  depecjts:  negligence:  jury  questions :  evi- 
2.  dence  Where  a  city  is  charged  with  the  duty  of  maintaining 
its  streets  in  a  reasonably  safe  condition  for  public  use,  it  ie 
held  to  have  notice  of  dangerous  defects  in  a  sidewalk,  espec- 
ially where  they  arise  from  long  use  and  decay  so  that  by  the 
exercise  of  reasonable  care  such  defects  might  have  been  dis- 
covered, and  this  presents  a  question  of  fact  and  not  of  law. 
Evidence  considered. 

Voluminous  Instructions:    not  error.      The  fact  that  a  charge  to 

3  the  jury  might  haVe  been  separated  into  shorter  and  more  com- 
pact paragraphs  does  not  constitute  error. 

Future    Pain     and     Suffering^     JURY   may  consider:     evidence- 

4  The  jury  may  take  into  consideration  future  pain  and  suffer- 
ing in  estimating  the  damages,  if  from  the  whole  evidence 
such  will  be  the  result  of  the  injury,  though  no  witness  testi- 
fies that  pain  and  suffering  will  continue,  or  for  what  lengtli 
of  time. 

Amendment  of  Petition:     increasing    amount    claimed.      In    the 
6     absence  of  a  showing  of  abuse  of    discretion  in  permitting  the 
same,  the  plaintiff  may  amend  his  petition  during  the  trial, 
increasing  the  amount  of  damages  claimed. 
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Appeal    from     Woodbury    District     Court.— H.on.    J.    F. 
Oliver,  Judge. 

Tuesday,  jAinJAhY  20,  1903. 

Action  to  recover  damages  on  account  of  alleged  per- 
sonal injuries.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. — AMrmed, 

J,  N.   Weaver  for  appellant 
F.  E.  QUI  for  appellee. 

Weaver,  J. — Plaintiff  charges  the  defendant  with 
negligence  in  permitting  a  certain  sidewalk  to  become  and 
remain  in  a  rotten  and  dangerous  condition,  and  alleges 
that  while  passing  over  said  walk,  in  the  exercise  of  rea- 
sonable care  on  his  part,  he  was,  by  reason  of  the  rotten 
and  defective  condition  of  the  walk  as  aforesaid,  tripped 
and  thrown  violently  to  the  ground,  and  thereby  received 
very  severe  injuries.  The  defendapt  denies  the  claim,  and 
especially  denies  all  allegations  of  negligence.  In  the 
original  petition  the  damages  demanded  were  placed  at 
$5,000,  but  pending  the  trial,  and  over  the  objection  of 
defendant,  plaintiff  was  permitted  to  amend  by  increasing 
such  claim  to  $  10,000.  The  verdict  of  the  jury  was  for  $6,003. 

L  The  first  proposition  of  the  appellant  in  argument 
is  that  the  verdict  of  the  jury  is  excessive.  In  support  of 
this  contention  it  is  said  that  the  testimony  of  certain  ex- 
I.  dbfkctivb     ports  on  behalf  of  the  defendant  clearly  shows 

sidewalk:  .-»•  ,  n       «     •     •       •  %  -t 

verdict  held    that  appellee's  injuries,  while  severe,  are  not 

not  exces-  *>  i  i 

«^-  necessarily  permanent^  and  that  some  of  the 

unfavorable  symptoms  noticed  in  his  condition  may  have 
been  produced  by  causes  wholly  unconnected  with  the 
accident  of  which  he  complains.  But  tlie  testimony  of 
exi)erts,  however  learned,  must  be  considered  with  and  in 
the  light  of  the  entire  record.     That  the  appellee  did  fall 
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as  he  claims  is  not  questioned,  nor  is  it  contended  tliat  he 
received  no  injury.  There  was  evidence  which,  if  believed 
by  the  jury,  would  justify  a  finding  that  his  injury  was  of 
a  very  serious  character,  and  that,  in  addition  to  a  result- 
ing double  rupture  of  the  abdominal  walls,  his  spine  was 
injured,  producing  partial  paralysis  of  the  lower  limbs 
and  bowels.  The  evidence  further  tended  to  show  that 
the  injured  man  suffered  very  great  pain,  that  ever  since 
the  accident  he  has  from  time  to  time  vomited  blood,  and 
that  his  stomach  is  weak  and  often  unable  to  retain  food. 
His  attending  physician  says  that  to  cure  the  rupture  will 
require  a  surgical  operation,  and  that  such  operation  is 
not  certain  to  be  successfuL  He  further  says:  **Mr. 
Smith  will  never  be  able  to  do  any  heavy  lifting,  or  per- 
form the  work  in  which  he  was  engaged,  in  the  undertak- 
ing business,  where  it  requires  lifting.  The  spinal  injury 
is,  no  doubt,  permanent, — ^not  necessarily  fatal.  Mr. 
Smith  will  never  be  able  to  do  manual  labor  again." 
There  was  much  other  testimony  as  to  the  severity  of  the 
injury,  its  apparent  permanent  character,  and  the  suflfer- 
ing  to  which  appellant  has  thereby  been  subjected.  At 
the  time  of  his  injury,  appellee  was  fifty-two  years  old, 
and  was  earning  a  salary  of  $65  per  month.  He  claims  to 
have  been  in  good,  sound  bodily  condition  at  the  time  of 
his  injury,  though  he  admits  having  broken  an  ankle  dur- 
ing the  previous  year.  He  also  admits  that  in  the  spring 
prior  tP  the  accident  he  believed  himself  to  be  afflicted 
with  diabetes,  but  says  that  the  symptoms  which  induced 
such  belief  had  entirely  disappeared,  and  he  has  since  had 
no  trouble  of  that  nature.  It  will  thus  be  seen  that  the 
extent,  nature,  and  permanency  of  the  appellee's  injuries 
were  for  the  jury  to  consider  and  determine;  and  in  view 
of  the  entire  record,  giving  appellee,  as  we  are  bound  to 
do,  the  benefit  of  all  the  facts  which  the  jury  may  properly 
have  found  from  the  evidence,  we  cannot  say  the  verdict 
is  excessive. 
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11.     It  is  further  urged  that  the  evidence  is  insufficient 

to  sustain  a  finding  that  the  defendant  city  was  negligent 

with  respect,  to  the  sidewalk  in  question.    The  principal 

a.  NoncB  of      point  made  in  this  contention  is  that  the  evi- 

ligenceijury  deuco  does    uot  show  the  alleged  defect  to 

question: 

evidence.  havo  been  open  and  visible  to  persons  having 
occasion  to  use  the  walk,  and  it  is  said  that,  before  the 
city  can  be  held  guilty  of  negligence,  it  must  have  express 
notice  of  the  unsafe  condition  of  the  walk,  or  such  con- 
dition must  have  been  so  notorious  as  to  be  observable  by 
alL  That  the  proposition  thus  stated  has  apparent  sup- 
port in  the  authorities  is  not  to  be  denied.  Cramer  v.  City 
of  Burlington^  89  Iowa,  512;  Doulon  v.  City  of  Clinton^ 
83  Iowa,  899.  But  without  disputing  that  this  rule  may 
properly  be  applied  in  certain  cases,  it  is  well  settled  by 
repeated  decisions  of  this  court  that  a  municipal  corpora- 
tion, charged  with  the  duty  of  maintaining  its  streets  in 
reasonably  safe  condition  for  public  use,  is  held  to  have 
notice  of  dangerous  defects  therein,  and  especially  defects 
arising  from  natural  wear  and  decay,  whenever  such  con- 
dition has  existed  so  long  that,  in  the  exercise  of  reasonable 
oversight  and  care  by  the  officers  of  the  municipality,  it 
should  have  been  discovered  and  repaired.  Wilberding  v. 
CityofDubuquey  111,  Iowa,  489;  Rosenberg  v.  CityofDea 
Moines^  41  Iowa,  415;  Lorig  v.  City  of  Davenport^  99  Iowa, 
481;  McConnell  v.  City  of  Osage^  80  Iowa,  298;  Oraham  v. 
Town  of  Oxford^  105  Iowa,  705.  See,  also,  Padelfordv. 
City  of  Eagle  Orove^  supra,  117  Iowa,  616. 

The  question  thus  presented  is  one  of  f«act  for  the  jury, 
and  cannot  be  disposed  of  by  the  court  as  a  matter  of  law. 
Oraham  v.  Tovm  of  Oxford,  supra.  Moreover,  there  was 
ample  evidence  in  the  case  before  us  to  justify  a  finding 
that  the  defect  of  which  plaintiff  complains  was  visible, 
notorious,  and  of  long  standing.  Witnesses  testify  that 
the  walk  was  sunken  nearly  or  quite  to  the  surface  of  the 
ground;  that  the  stringers  were  badly  decayed;  that  for 
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a  long  time  the  loose  and  unstable  condition  of  the  boards 
had  been  recognized,  and  to  some  extent  guarded  against 
by  laying  wires  fastened  with  staples  along  the  top  and 
near  the  edges  of  the  walk;  and  that  one  of  the  wires  had 
been  removed,  in  whole  or  in  part,  for  a  considerable 
period  before  the  accident,  leaving  the  loosened  boards  in 
condition  to  tip  up  and  catch  the  foot  of  a  person  passing 
over  them.  Surely  it  requires  no  argument  or  citation  of 
precedents  to  demonstrate,  under  such  circumstances,  that 
plaintiff  was  entitled  to  go  to  the  jury  upon  the  question 
of  defendant's  negligence.  In  t^his  connection  it  may  also 
be  said  that  the  instructions  asked  by  the  appellant,  so  far 
as  they  announced  correct  propositions  of  law,  were  fairly 
embodied  in  the  court's  charge  to  the  jury,  and  that,  so 
far  as  not  thus  given,  they  are  not  in  harmony  with  the 
principles  hereinbefore  approved. 

IIL  Complaint  is  made  that  the  charge  of  the  court 
is  ''voluminous  and  confusing."  The  only  criticism  which 
can  be  justly  made  in  this  respect  is  that  the  charge  may 

3.  voLxmiN-  ^^^1  have  been  separated  into  somewhat 
tiSnK°SSt*^  shorter  and  more  compact  paragraphs;  but 
*"^'''  the  law  of  the  case  is  clearly,  fully,  and  fairly 

stated,  and,  assuming  that  the  jury  was  composed  of  men 
of  average  intelligence,  we  cannot  conceive  it  possible  that 
they  w-re  in  any  manner  confused  or  misled  as  to  their 
duty  in  the  premises. 

IV.  Appellant  insists  there  was  no  evidence  upon 
which  the  jury  could  allow  compensation  for  future  pain 
and  suffering,  and  that  the  court  erred  in  instructing  the 

4.  FuTURP.  pain  jury  that  in  assessing  appellee's  damages,  if 
jury  may       any,  they  might  allow  him  such  sum  as,  in 

consider:  ./  7  ./  c  7 

evidence  of.  their  judgment,  would  fairly  compensate  him 
for  the  pain  and  anguish  already  suffered  by  him,  "and 
for  such  as  it  is  reasonably  certain  from  the  evidenc  ^  he 
will  in  the  future  be  obliged  to  endure  as  a  result  of  said 
injuries."     We  think  the  objection  is  not  sustained  by  the 
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record.     It  may  be  true,  as  counsel  says,  that  no  witness, 
expert  or  otherwise,  testified  that  the  injured  man  would 
suflFer  pain  in  the  future,  but  this  is  hardly  decisive  of  the 
question  thus  raised.      The  jury  is  entitled  nevertheless 
to  consider  all  the  evidence  as  to  plaintiff's  condition  from 
the  time  of  his  injury  to  the  trial,  and  to  draw  therefrom 
such  reasonable  inferences  and  conclusions  as  are  justified 
i)y  the  common  experience  and  observation  of  mankind. 
If  they  find,  as  the  testimony  here  tends  to  show,  that 
plaintiff  is  permanently  injured;  tha  ,  as  a  result  of  his 
injury,  he  is  affected  with  hernia,  curable  only  by  a  sur- 
;rical  operation;  that  he  is  partially  paralyzed,  and  has 
frequent  attacks  of  vomiting  blood, — it  does  riot  require 
the  opinion    f  an  exper    to  aid  the  jury  in  finding  that 
pain  and  suffering  inevitably  at  end  upon  such  conditions, 
an  .  that  they  are  "reasonably  certain"  to  continue  in  the 
future.     True  i^  is  that  no  witness  has  said,  and  no  wit- 
ness can  say  with  certainty,  how  long  these  condit  ons  will 
continue.     Appellee  may  recover  entirely,  he  may  live  to 
old  age  a  feeble  and  helpless  cripple,  or  he  may  die  within 
a  few  months.      Nevertheless  these  possibilities  and  un- 
certa  nties,  whicn  inhere  to  a  greater  or  less  degree  in 
every  case  of  personal  injury,  do  not  deprive  the  injured 
person  of  his  right  to  damages  against  the  party  by  whose 
negligence  the  injury  is  occasioned.     The  best  that  can  be 
accomplished  is  an  impartial,  approximate  estimate  of  the 
sum  which  will  afford  reasonable  compensation  to  the  in- 
jured person,  and  this  is  for  the  jury  to  find  under  all  the 
evidence  with  reference  to  past,  present,  and  reasonably 
certain  future  conditions.      There  was    no  error    in  the 
court's  instructions  upon  this  branch  of  the  case. 

V.  Error  is  assigned  upon  the  order  of  the  district 
court,  pending  the  trial  to  the  jury,  permitting  plaintiff  to 
5.  AMENDMENT   amend  his  petition  bv  increasing  the  amount 

of  petition:  .   ,  ,     .  ,1,,  ,,  *^ 

increasing:      of  daulages  claimed.  The  allowance  of  amend- 

amount 

claimed.         ments   at   any     tage   of    the   proceedings   is 
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within  the  discretion  of  the  court  and  no  facts  or  circum- 
stances are  shown  to  indicate  that  in  the  present  case  such 
discretion  was  abused. 

Most  of  the  exceptions  taken  to  rulings  upon  the  ad- 
mission of  evidence  are  not  argued,  and  must  be  considered 
waived.     Other  exceptions,  we  think,  are  not  well  taken. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  court  below  is  affibmbd. 


J.  L.  Davis  v.  Huber  MANUFAOTURnra  Oompaitt,  Appellant 


Action  for  Commissions:     default:     amendment:     disoretion  of 

1  OOURT.  The  refusal  of  the  oourt  to  enter  a  default  because  an 
amendment  was  not  filed  in  time,  will  not  be  interfered  with 
in  the  absence  of  a  showing  of  clear  abuse  of  disoretion. 

Agents'  Right  to  Commissions.     Where  the  agent's  contraot  is  to 

2  solicit  and  use  his  best  efforts  to  procure  orders  for  the  sale 
of  defendant's  maohinerj,  and  if,  by  reason  of  his  efforts  sales 
are  made,  though  consummated  by  a  general  agent  of  defend- 
ant, he  is  entitled  to  his  commissionp. 

Same:  And  this  would  be  true  though  the  agent's  contract  reserved 
8     to  defendant  the  right  to  solicit  orders  and  make  sales  in  the 
same  territory. 

Same:     ours  in  price.     Where  the  contract  provides  that  the  agent 

4  shall  stand  cuts  in  price  on  sales  made  by  him,  yet  if  the  sale 
is  consummated  by  the  defendant  at  a  cut  price  fixed  by  it, 
the  agent  is  entitled  to  his  full  commission. 

Same:     breach  op   contract:      when  waived  not   a   defense. 

5  Where  the  agent  violates  his  contract,  with  knowledge  of  his 
principal,  and  the  right  to  terminate  the  contract  is  not  exer- 
cised and  the  principal  accepts  the  benefits  of  the  agent's  ser- 
vices, the  breach  is  waived  and  cannot  be  pleaded  as  a  defense 
to  a  claim  for  commissions. 

Verdict:     afbtdavits  of  jurors  in   support  of,   are  competent. 

6  Affidavits  of  jurors  who  tried  the  case,  that  in  arriving  at  a 
verdict  a  certain  claim  v^ras  allowed  in  full,  when  offered  in 
support  of  the  verdict,  are  competent. 
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Failure  to  File  Argument  in  Time:  motion  to  strike  :  revbrsal  of 
7     OASB.   An  argament  not  filed  in  time  will  be  stricken  from  the 
fil^  on  motion,  where  sufficient  excuse  is  not  shown,  hut  this 
will  not  reverse  the  case. 

Appeal  from  Dickinson  District    Court. — Ho.v.    A.    D. 
Bailie,  Judge. 

Tuesday,  January  20,  190a 

AcnoK  to  recover  commissions  for  the  sale  of  machin- 
ery. Trial,  and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — AMrmed. 

Cory  dk  Everett  for  appellant. 

Chas.  L  Reigard  and  L.  E.  Francis  for  appellee.  , 

Sherwin,  J. — While  the  issues  were  being  settled,  the 
court  granted  the  plaintiff  leave  to  amend,  and  ordered 
that  the  amendment  be  filed  within  thirty  days.     This  was 
I.  default:       ^^*  done,  and  the  defendant's  motion  for  a 
dS^rtiSSof    default  because  thereof    was  overruled,  and 
"*"'^'  the  time  for  filing  the  amendment  was  ex- 

tended. There  was  no  error  in  this.  The  trial  court  has 
large  discretion  in  matters  of  this  kind,  and,  unless  a  clear 
abuse  thereof  is  shown,  we  will  not  interfere.  No  default 
was  actually  entered,  and  the  court  very  properly  over- 
ruled the  motion  therefor.  Davi^  v.  Brady ^  Morris,  101 ; 
Walker  v.  Hutchinson^  50  Iowa,  364. 

II.  The  principal  contention  is  over  the  claims  of  the 
plaintiff  for  commissions  on  machines  sold  to  Tarnes  and 
to  Bibow  <fe  O'Hern,  The  plaintiff  was  acting  under  a  writ- 
a.  AOBNT8  right   ten  contract  with  the  defendant,  under  which 

to  001I11I1&- 

•ions.  he  was  appointed  its  agent  to  "solicit  orders 

for  its  machinery,"  and  in  which  he  agreed  to  canvass  the 
territory  assigned  to  him  "in  a  most  thorough  manner,'' 
^nd  to  do  all  in  his  "power  to    secure  orders  for  its 
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machinery.*'  He  did  not,  in  fact,  negotiate  the  sales  to 
either  of  the  parties  named,  but  the  undisputed  evidence 
is  that  he  solicited  them  to  become  purchasers  of  the  de- 
fendant's machinery  before  the  sales  were  made,  and  in 
the  Yarnes  matter  took  the  defendant's  general  agent  to 
see  him  after  he  had  himself  solicited  an  order  from  him. 
There  is  also  evidence  tending  to  show  that,  after  talking 
with  Bibow  &  O'Hern  about  the  purchase  of  machinery 
from  the  defendant,  he  either  wrote*  or  telegraphed  the 
defendant  about  the  matter,  and  that  soon  thereafter  its 
general  agent  appeared  there  and  made  the  sale  to  them. 
Under  his  contract,  the  plaintiff  was  only  bound  to  solicit 
and  to  use  his  best  efforts  to  procure  orders  for  the  defend- 
ant's machinery;  and  if,  by  reason  of  such  solicitations 
and  efforts  on  his  part,  orders  were  procured,  and  sales 
were  in  fact  made,  he  was  entitled  to  the  commissions 
provided  for  in  the  contract,  because  he  had  then  done  all 
that  the  contract  called  for,  and  it  is  immaterial  whether 
he  conducted  the  negotiations  to  their  final  successful 
termination.  Mechem,  Agency,  section  966;  Blodgett  v. 
Railway  Co  ^  63  Iowa,  608;  Hannah  v,  Collins^  69  Iowa, 
61.  There  was  evidence  in  support  of  these  <  laims  cf  the 
plaintiff,  and  they  were  submitted  to  the  jury  under  cor- 
rect and  proper  instructions. 

III.  The  fact  that  the  contract  reserved  to  the  de- 
fendant the  right  to  solicit  and  make  sales  in  the  same 

territory   cannot  change    the   result,    if  the 
plaintiff's  efforts  were  the  procuring  cause  of 
the  sales,  as  the  jury  found  they  were. 

IV.  The  contract  provides  that  the  plaintiff  shall 
stand  all  cuts  made  by  him  below  the  list  price  of  the 
machinery,  and  it  is  contended  that,  as  the  defendant  sold 
4.  same:  cuts     ^^  these  parties  at  a  cut  price,   the  plaintiff 

inpnce.  niust  Stand  it;  but  he  did  not  complete  the 
sale  or  negotiate  the  final  price  agreed  upon,  and  the  con- 
tract does  not  make  him  liable  for  the  acts  of  the  defend- 
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ant,  nor  can  the  defendant  defeat  his  right  of  recovery  on 
account  of  the  price  it  made.    Mechem,  Agency,  section  96d. 

The  instructions  asked  by  the  defendant  were  there- 
fore rightly  re  I  used,  and  the  twelfth  paragraph  of  the 
court's  charge  was  correct. 

The  agreement  was  that,  if  the  plaintiff  solicited 
orders  for  other  houses,  the  defendant  might  cancel  the 
contract,   and  it  is  shown  that  he  did  thus  violate  his 

5.  BRBAHof  agreement;  but  it  is  also  shown  that  the  de- 
whJj?S»ived  fondant  knew  of  this,  and  did  nothing  about 
not  a  defense,  ^j^^  matter.      The  court  therefore    properly 

took  that  question  from  the  jury,  because  the  defendant, 
having  by  implication,  at  least,  waived  that  provision  of 
the  contract,  and  accepted  the  benefits  of  the  plaintiff's 
labor,  was  estopped  from  interposing  the  breach  thereof 
as  a  defense  to  the  claims. 

VI.  It  was  competent  to  prove  the  consideration  for 
the  indorsement  by  the  plaintiff  of  the  Hiatt  notes,  and, 
if  the  defendant  was  to  do  some  act  as  the  consideration 

6.  vbrdict:  af.  thorefor,  it  was  proper  to  show  that  it  had 
jurors  in  sup-  failed  in  that  respect.     There  was  a  conflict 

port  of  are 

competent,  in  the  evidonco  touching  this  matter,  and  we 
think  it  was  rightly  submitted  to  the  jury,  and  that  in- 
struction nine,  complained  of,  was  a  necessary  and  correct 
direction  as  to  the  commissions  earned  by  the  plaintiff, 
and  indorsed  on  the  notes  in  question.  But  regardless  of 
this,  it  is  shown  by  the  aflBdavits  of  eight  of  the  jurors 
who  tried  the  case,  and  it  is  undisputed  that  the  defend- 
ant was  allowed  the  entire  claim  made  by  it  on  a<f<5ount  of 
the  Hiatt  notes.  These  affidavits  were  in  support  of  the 
verdict,  and  were  competent.  Lloyd  v.  McClure^  2  Q. 
Greene,  189;  SwaiU  v.  Cisanay  61  Iowa,  693. 

We  think  the  verdict  is  sufficiently  supported  by  the 
evidence. 

VIL  The  appellee's  argument  was  not  filed  within 
the  time  required  by  law,  and  no  sufficient  excuse  is  made 
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for  not  so  filing  it.  Parties  cannot  be  permitted  to  disre- 
PAiLURE  to  ^^^^  *^^  rules  of  this  coart  because  they  are 
S^tS"time:  Preparing  for  business  in  the  trial  court 
Strik?f  ^  The  motion  to  strike  the  appellee's  argument 
^"^*^°^**^  is  therefore  sustained.     This  order  does  not, 

however,  entitle  the  defendant  to  a  reversal  of  the  case. 
The  judgment  is  affirmed. 


JoHK  Saab,  Jr.  ,  Appellant,  v.  The  Ohicago,  BuBLmaTON  <fe 
Kansas  City  Railway  Company,  Appellee. 

Railroads:  EnxiKQ  stook:  defbotive  oats  :  FmniNGS:  vebdiot. 
A  general  verdict  for  the  killing  of  plaintiff's  cow,  that 
escaped  onto  defendant's  right  of  way  through  a  gate  belong- 
ing to  defendant,  which  was  8i)ecially  found  by  the  jniy  to  be 
insufficient  in  its  fastenings  and  out  of  repair  at  the  time  of 
the  accident,  is  not  inconsistent  with  a  special  finding  which 
fails  to  determine  how  the  gate  became  opened,  and  should 
not  be  set  aside. 

Appeal  from  Van  Buren  District  Court. — Hon.  T,  M.  Fee, 

Judge. 

Tuesday,  Januaby  20,  1908. 

Action  to  recover  damages  for  the  killing  of  plaintiff's 
cow  on  defendant's  right  of  way,  it  being  alleged  that  the 
animal  escaped  from  plaintiff's  premises  upon  said  right 
of  way  by  reason  of  a  defective  gate  at  a  private  crossing. 
Verdict  for  plaintiff  for  $250,  but  on  defendant's  motion, 
based  on  a  special  finding  the  court  set  aside  the  general 
verdict  and  rendered  judgment  for  defendant  for  costs, 
from  which  plaintiff  appeals. — Reversed. 

J.  P.  Starr  for  appellant. 

H.  H.  Trimble  and  Wherry  <&  Walker  for  appellee. 

MoOlain,  J. — To  entitle  plaintiff  to  recover,  it  was 
necessary  under  the  issues  for  him  to  show  that  the  gate 
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was  defective,  and  also  that,  by  reason  of  its  defective 
condition,  the  plaintiff's  cow  got  upon  the  defendant's 
right  of  way.  There  was  a  special  findingof  the  jury  that, 
as  to  its  fastening,  the  gate  was  not  sufficient,  nor  in  good 
condition  and  repair,  at  the  time  of  the  accident.  But  in 
response  to  the  interrogatory,  "How  did  the  gate  become 
opened  at  the  time  of  the  accident?"  the  answer  of  the 
jury  was,  "Don't  know." 

The  record  of  the  court's  ruling  on  the  defendant's^ 
motion  to  set  aside  the  verdict  and  render  judgment  for 
defendant,  shows  that  the  action  of  the  court  sustaining 
the  motion  was  based  on  the  answer  to  the  interrogatory 
last  above  referred  to.  We  think  this  ruling  was  erron- 
eous. It  was  not  necessary  for  the  jury  to  determine 
specifically  how  the  gate  became  open,  the  material  ques- 
tion being  whether  it  was  open  on  account  of  defective 
construction.  Suppose  the  fastening  of  the  gate  to  have 
been  totally  insufficient,  so  that  by  any  one  of  a  vjiriety  of 
causes,  none  of  them  due  to  the  intervention  of  human 
agency,  the  gate  might  have  been  open ;  it  would  not  do 
to  say  that  the  jury  must  specifically  find  through  which 
one  of  these  causes  and  in  what  particular  manner  it  had 
become  open  at  the  time  plaintiff's  cow  passed  through. 
The  answer  to  the  interrogatory,  therefore,  was  not  such 
as  to  be  necessarily  inconsistent  with  a  general  verdict  for 
plaintiff. 

It  is  argued  for  the  appellee  that  the  general  verdict 
might  have  been  set  aside  because  inconsistent  with  other 
of  the  special  findings,  and  others  are  referred  to  in  the 
motion;  but  the  court  based  its  ruling  specifically  on  the 
one  above  quoted,  and,  furthermore,  the  others  which  are 
specified  in  the  motion  are  not  such  as  woi^ld  sustain  a 
judgment  for  defendant,  notwithstanding  the  general  ver- 
dict It  is  not  necessary  to  set  out  the  other  findings,  as 
they  are  not  relied  on  for  appellee  in  argument 


119 

62 

liSSi 

221 

119 

62 

la 

260 

rm 

1J2 

im 

236 

119 

62 

128 

214 

119    62] 

131     7l| 

119 

62 

133 

329 

119 

62l 

137 

365 

1119 

621 

1138 

5<i8j 

119 

62 

fl40 

360 

119 

^sl 

143 

161) 

62  Barry  v.  Burlington  R'y  &  Light  Co.  [119  Iowa 

Counsel  for  appellee  insist  further  that,  without  re- 
gard to  the  special  findings,  the  general  verdict  may  have 
been  set  aside  because  wholly  unsupported  by  the  evi- 
dence; but  the  motion  presented  no  such  ground  for  set- 
ting aside  the  general  verdict,  nor  did  the  court  rule  on 
any  such  ground.  It  is  clear  from  the  record  that  the  only 
question  presented  and  ruled  on  after  the  verdict  was  the 
right  of  defendant  to  have  judgment  on  this  one  special 
finding. 

The  judgment  is  therefore  reversed. 


Richard  D.  Barry,  Administrator  of  the  Estate  of  Richard 
T.  Barry,  Deceased,  Appellant,  v.  Burlington  Railway 
&  Light  Company. 

Personal  Injury:  street  railway :  oontributory  neguobnob :  exer- 

1  oiSE  OF  OARE.  There  is  a  distinction  between  the  liability  of  a 
steam  railway  company  and  a  street  railway  company  in  the  op- 
eration of  cars  where  an  injury  oocurs  involving  the  question  of 
contribntoiy  negligence.  In  the  former  case,  care  is  required 
when  the  danger  becomes  atcually  known,  while  in  the  latter, 
the  exercise  of  care  is  a  primary  obligation. 

Same;  question  for  jury  :  evidenoe.     Evidence  in  the  case  consid- 

2  ered  and  held,  that  the  question  of  the  exercise  of  reasonable 
care  on  the  part  of  the  motorman  to  avoid  the  injury,  notwith- 
standing the  evident  contributory  negligence  of  deceased, 
should  have  been  submitted  to  the  jury. 

Appeal  from  Des   Moines   Dia  rict    Court. — Hon.    W.  S. 
»WiTHROw,  Judge. 

Wednesday,  January  21,  1903. 

Action  by  an  administrator  to  recover  damages  for  the 
death  of  his  decedent,  a  boy  of  about  sixteen  years  of  age, 
alleged  to  have  been  caused  by  the  negligence  of  servants 
of  defendant  operating  an  electric  street  railway  car, 
whereby  the  said  car,  being  operated  on  the  tracks  of  the 
defendant,  was  run  against  and  over  the  deceased,  causing 
his  death.      At  the   close   of  the  evidence  for  plaintiflF, 
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defendant's  motion  to  direct  a  verdict  in  its  favor  was  sus- 
tained, and  judgment  was  thereupon  rendered  for  defend- 
ant, from  which  plaintiff  appeals. — Eeveraed. 

J.  M.  Mercer  and  S.  Z.  Glasgow  for  appellant. 

Stutsman  cfe  Stutsman  and   Wal  h  Bros,  for  appellee. 

McOlain,  J. — The  evidence  for  plaintiff  tended  to 
show  that  the  deceased  attempted  to  cross  defendant's 
street  car  track  on  one  of  the  public  streets  of  the  city  of 
Burlington  in  front  of  one  of  defendant's  electric  cars, 
moving  at  the  rate  of  about  six  miles  an  hour;  that  there 
was  nothing  to  prevent  deceased  from  seeing  the  approach- 
ing car,  had  he  taken  any  precaution  for  his  own  safety; 
that  he  was  struck  by  the  car  while  on  the  track;  that  he 
threw  up  one  arm,  ajaid  with  it  caught  the  front  part  or 
dashboard  of  the  car,  and  was  carried  some  distance  (p  er- 
haps  twenty  feet),  when  the  car  passed  over  him;  and 
that  the  car  might  have  been  stopped  in  from  five  to 
twelve  feet  The  testimony  of  witnesses  as  to  the  distance 
from  where  the  car  struck  deceased  to  the  point  where 
the  body  was  found  is  conflicting,  but  it  is  sufficient  to  say 
that  the  evidence  tends  to  show  the  deceased  to  have  been 
struck  a  few  feet  west  of  a  certain  street  crossing  (the  car 
going  west),  and  that  his  body  was  found  some  twenty  or 
twenty-five  feet  west  of  the  crossing,  after  having  bee:i 
run  over  by  the  car. 

The  contention  for  appellant  is  that  it  should  have 
been  left  to  the  jury  to  determine  whether,  in  the  exer- 
cise of  reasonable  care  on  the  part  of  the  motorraan,  the 
danger  to  deceased  could  have  been  discovered  in  time  to 
stop  the  car  before  the  deceased  was  run  over,  while  for 
appellee  the  contention  is  that  there  is  no  evidence  that 
the  motorman  knew  of  the  danger  of  deceased  in  time  to 
have  stopped  the  car  before  the  fatal  injury  was  inflicted. 

It  is  we  1  settled  in  this  state,  and  by  the  weight  of 
authority  generally,  that  where  one  is  injured  by  being 
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run  over  by  a  railroad  train,  and  his  own  negligence  has 

X.  STRBBTraii-  contributed  to  bring   about  the  injury,  the 

else  of  care:    railroad  company  is  liable  only  in  case  its  em* 

contributory  « 

negugence.  ployos,  after  bocomiug  aware  of  the  danger, 
have  been  negligent  in  not  using  reasonable  care  to  avoid 
the  injury.  Keefe  v.  Railway  Co.^  92  Iowa,  186,  and 
cases  cited;  Orr  v.  Railway  Co.^  94  Iowa,  ^&'^  Kelley  v. 
Railroad  Co.  118  Iowa,  887.  But  those  cases,  so  far  as  they 
hold  that  the  duty  to  exercise  care  to  avoid  injury  to  one 
who  is  guilty  of  contributory  negligence  in  putting  himself 
in  danger  arises  only  when  the  danger  becomes  actually 
known  to  the  employes  of  the  railroad  company,  do  not 
relate  to  circumstances  involving  a  duty  to  look  out  in 
general  for  the  safety  of  others.  The  distinction  between 
the  care  required  in  connection  with  tjhe  running  of  a  rail- 
way train  operated  on  a  right  of  way,  as  to  which  the  rail- 
road company  enjoys  the  exclusive  right  of  possession, 
and  the  care  which  should  be  exercised  in  the  running  of 
a  street  car  operated  in  the  public  streets  of  a  city,  is 
manifest.  Those  operating  a  street  car  under  such  circum- 
stances are  bound  to  do  so  with  regard  to  the  safety  of 
persons  rightfully  upon  the  public  streets,  for  the  street 
car  track,  notwithstanding  its  additional  use,  remains  a 
part  of  the  street.  This  distinction  is  well  recognized  by 
the  authorities.  See  Railwag  Co.  v.  Cooney^  87  Md.  261  (89 
Atl.  Rep.  859);  Railway  Co.  v.  Amreich  Co.^  78  Md. 
589(28  Atl.  Rep.  809);  Bergman  v.  RailwayCo.y  88  Mo. 
678;  Weitzmanv.  Railway  Co.  (Sup.)53N.  Y.  Supp.  905; 
Xelley  v.  Railroad,  20  Ky.  Law,  471  (46  S.  W.  Rep.  688;) 
2  Thompson,  Negligence,  sections  1476,  1477. 

In  view  of  the  duty  which  therefore  rested  on  the 
motorman  of  defendant's  car,  in  the  case  before  us,  to  be 
on  the  lookout  to  avoid  injury  to  persons  using  the  public 
2    samb:  que«-  street,  we  think  that  in  determining  whether 

tion  for  jury: 

evidence.  he  did  See  the  deceased  in  front  of  his  car  long 
enough    before  the  fatal    injury    was    inflicted  to    have 
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avoided  it  by  the  exercise  of  reasonable  care,  which  under 
the  circumstances  would  be  the  great  care  and  foresight 
which  a  reasonable  and  competent  motorman  should  use  to 
avoid  such  an  injury  when  the  danger  thereof  was  apparent 
to  him,  the  jurors  might  take  into  account  what  would  have 
been  necessarily  apparent  to  the  motorman  in  the  exercise 
of  such  care.  SeeMoDivitt  v.  Railway  Co.^  99  Iowa,  141. 
And  if,  under  all  the  circumstances,  including  the  fact, 
which  the  evidence  tends  to  establish,  that  the  deceased 
was  carried  some  twenty  feet,  while  clinging  to  the  dash- 
board of  the  car,  after  it  came  in  contact  with  him,  before 
he  was  run  over,  .they  found  that  the  motorman  did  see 
the  deceased  in  danger  in  time  to  have  avoided  the  fatal 
injury  to  him,  they  would  have  been  justified  in  returning 
a  verdict  for  the  plaintiff,  notwithstanding  the  conceded 
negligence  of  the  deceased  in  placing  himself  in  danger. 

Even  in  railway  cases  we  have  held  that  it  is  not 
accessary  to  show  by  the  testimony  of  the  employes  in 
charge  of  the  train  that  they  actually  saw  the  danger  of 
one  who  was  imperiled  by  reason  of  his  contributory  neg- 
ligence, but  that  their  knowledge  of  such  danger  could  be 
found  from  circumstances  indicating  that  they  must  have 
been  aware  of  such  danger.  Pur  cell  v.  Railroad  Co,  117 
Iowa,  667.  And  in  this  case  the  finding  of  the  jury  that 
the  motorman,  who  was  shown  to  have  been  on  the  front 
platform  of  the  car,  from  which  he  could  easily  see  the 
surface  of  the  street  immediately  in  front,  as  he  was  ad- 
vancing,— and  the  fact  that  it  was  his  duty,  not  only  under 
the  rules  of  the  company,  which  were  admitted  in  evi- 
dence, but  also  under  the  general  requirement  of  the  ex- 
ercise of  care  in  operating  the  car,— 4id  see  the  deceased 
in  time  to  have  avoided  the  fatal  injury  to  him,  would 
have  had  support  in  the  evidence. 

We  are  not  to  be  understood  as  making  any  departure 
from  the  well-settled  rule,  recognized  in  this  state  and  by 

Vol.  119  Iowa, — 5, 
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%  majority  of  the  authorities  in  other  states,  that  contribu- 
tory negligence  will  defeat  recovery  notwithstanding  tha 
concurrent  negligence  of  the  defendant  The  effect  of  our 
holding  is  simply  to  say  that,  under  the  circumstances, 
the  jury  could  have  found  that  the  motorman  had  knowl- 
edge of  the  danger  of  deceased,  due  to  his  contributory 
negligence,  in  time  to  have  avoided  the  fatal  injury  to 
him.  If,  instead  of  using  the  means  within  his  control  to 
stop  the  car  after  the  danger  to  the  deceased  became  ap- 
parent, he  negligently  failed  to  do  so,  or,  as  indicated  by 
the  testimony  of  one  witness,  became  spellbound  with 
fright,  and  allowed  the  car  to  run  on,  after  seeing  the  danger 
of  deceased,  without  shutting  oflF  the  power  or  reversing 
it,  and  thus  an  injury  was  inflicted  which  might  have  been 
avoided,  then  the  liability  of  the  defendant  would  be 
sufficiently  shown.  The  controlling  consideration  for  the 
court,  when  asked  to  direct  a  verdict  for  the  defendant, 
was  whether  it  appeared  from  the  evidence  that  the  mo- 
torman, in  the  exercise  of  the  care  required  under  the  cir- 
cumstances, was  not  aware  of  the  danger  in  time  to  have 
avoided  the  fatal  injury;  and  we  are  constrained  to  say 
that  it  was  error  to  hold  that  there  was  no  evidence  tend- 
ing to  show  that  the  injury  could  thus  have  been  avoided. 
— Rbvebsbd. 


SUPPLEMENTAL  OPINION. 

MoOlain,  J. — In  a  petition  for  rehearing  counsel  for 
appellee  call  attention  to  the  statement  in  the  foregoing 
opinion  that:  "If,  instead  of  using  the  means  within  his 
control  to  stop  the  car  after  the  danger  to  the  deceased 
became  apparent,  he  [the  motorman]  negligently  failed  to 
do  so,  or,  as  indicated  by  the  testimony  of  one  witness, 
became  si>ellbound  with  fright^  and  allowed  the  car  to  run 
on,  after  seeing  the  danger  of  deceased,  without  shutting 
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off  the  power  or  reversing  it,  and  thus  an  injury  was  in- 
flicted which  might  have  been  avoided,  then  the  liability 
of  the  defendant  would  b6  sufficiently  shown."  The 
objection  specifically  is  that  this  language  indicates  the 
view  that  if  the  motorman,  after  becoming  aware  of  the 
danger  to  deceased,  failed  to  avert  such  danger  by  reason 
of  being  spellbound  with  fright,  the  defendant  would  be 
liable  regardless  of  whether  the  motorman  was  negligent. 
This  is  not  the  construction  which  should  be  put  upon  this 
language  in  the  opinion.  It  is  evident  from  the  entire 
course  of  reasoning  that  the  liability  of  the  defendant 
must  be  predicated,  under  the  circumstanoes  discussed, 
upon  the  negligence  of  the  motorman  after  becoming 
aware  of  the  danger  to  deceased.  If  he  did  not  avoid  the 
injury  by  reason  of  becoming  spellbound,  and  was,  under 
the  circumstances,  not  negligent  in  thus  being  spellbound, 
no  liability  of  the  defendant  would  be  shown.  It  must, 
however,  be  a  question  for  the  jury  whether  the  motorman 
was  negligent  in  not  acting  by  reason  of  this  condition. 
This  explanation  we  think  is  sufficient  to  show  the  mean- 
ing in  which  the  language  objected  to  is  used.  This  is 
said  not  as  indicating  a  conclusion  different  from  that 
indicated  in  the  opinion,  but  for  the  purpose  of  avoiding 
any  misconstruction  of  this  language  in  the  event  of  a 
new  trial. 

The  petition  for  rehearing  is  overruled. 


Hbnby  Sohbobbbr  v.  William  Sohrobdbr,  Appellant  n42  eoaj 

Action  for  Services:  family  relations :  defenses:  FLSADiNas:  BVi- 
DBNOB.  In  an  action  for  services  rendered,  the  defense  that  the 
labor  was  performed  by  plaintiff  as  a  member  of  defendant's 
family  is  nnavailable  nnder  a  general  denial,  but  must  be 
pleaded.  Evidence  considered  and  held  sufficient  to  support 
the  verdict. 
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Appeal  fr  m  Bremer  District  Court, — Hon.  J.  F,  Oltdb, 

Judge. 

Wednesday,  January  21,  1903. 

Action  to  recover  for  labor,  for  personal  property 
converted  by  the  defendant,  and  for  the  use  of  land. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

Soger  <&  Sweet  for  appellant. 

Long^  Hagermann  <&  Harwell  for  appellee. 

Sherwin,  J. — The  petition  was  in  counts  covering  the 
several  claims.  To  the  count  seeking  recovery  for  services 
rendered  the  defendant  there  was  a  general  denial.  It 
was  nowhere  pleaded  by  the  defendant  that  such  services 
were  gratuitous  or  performed  as  a  member  of  his  family, 
and  we  find  nothing  in  the  record  which  indicates  that  the 
case  was  tried  below  on  the  theory  that  there  was  such  an 
issue.  The  main  contest  seems  to  have  been  over  the 
question  of  the  abandonment  of  the  plaintiff's  life  tenancy, 
and  the  defendant's  claim  was  that  the  plaintiff  had 
surrendered  it  to  him  under  a  contract  whereby  he  was  to 
support  him  and  to  pay  him  a  certain  monthly  stipend. 
If  his  theory  as  to  this  is  correct,  the  plaintiff  was  hardly 
such  a  member  of  his  family  as  to  raise  any  presumption 
in  his  favor.  But  in  any  event  the  relation  must  be 
pleaded,  if  it  is  relied  upon.  Under  the  issues  and  the 
procedure,  there  was  nothing  in  this  branch  of  the  case 
that  called  for  another  instruction,  or  for  a  different 
instruction  frona  No.  5  given  by  the  court  Scott  v. 
Morse^  54  Iowa,  732. 

There  was  a  general  denial  only  to  the  claim  for  per- 
sonal property  converted  by  the  defendant.  It  is  con- 
clusively shown  that  he  received  some  of  it,  and  used  and 
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soPd  it  as  his  own.  It  belonged  to  the  plaintiff,  and,  under 
the  issues  and  the  evidence,  he  was  entitled  to  pay  for  itb 
Gary  v.  Association,  87  Iowa,  25.  The  questions  relating 
to  the  lease  to,  or  use  of  the  land  by  the  defendant  during 
the  year  1899  were,  we  think,  submitted  to  the  jury  under 
proper  instructions.  We  are  of  the  opinion  that  the  evi- 
dence offered  as  to  the  consideration  paid  by  the  plaintiff 
for  his  life  tenancy  of  the  land  in  question  might  properly 
have  been  received,  as  tending  to  support  the  defendant's 
contention  that  the  land  was  surrendered  to  him ;  but  it 
would  have  been  a  slight  circumstan  e,  only,  and,  whether 
conceded  or  denied,  of  no  particular  benefit  to  either 
party,  and  we  will  not  reverse  because  it  was  not  received. 
The  verdict  was  for  a  part  of  the  plaintiff's  aggregate 
claim.  What  particular  items  of  the  several  demands 
were  allowed  we  have  no  means  of  knowing,  but  we  think 
each  count  of  the  petition  had  evidence  in  its  support 
sufScient  to  take  it  to  the  jury. 

The  judgment  is  right,  and  it  is  affirmed. 


In  rb  £statb  of  Charles  Mead,  Deceased,  Appellee,  v.      }g  gjg 
Stort  County  et  al.  Appellants.  j^  ^ 

Taxation:  assesstno  omttted  property :  power  of  audftor :  A 
county  auditor  has  no  statutory  authority  to  list  and  assess 
omitted  property,  except  in  the  preparation  and  completion  ol 
the  tax  list  for  the  current  year.  This  duty  is  devolved  hy 
statute  upon  the  county  treasurer. 

Appeal  from  Story  District  Court. — Hon,  J.  R.  Whitaker, 

Judge. 

Wednesday,  January  21,  1903. 

Prior  to  April  19,  1901,  the  estate  of  Charles  Mead, 
deceased,  late  of  Story  county,  had  been  fully  settled  and 
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distributioQ  made  under  orders  of  the  district  court  in  and 
for  said  county.  The  appellees  are  the  widow  and  children 
of  said  Oharles  Mead,  and  distributees  of  his  estate.  On 
said  date  the  appellant  J.  Q.  Burgess,  auditor  of  said 
county,  acting  upon  information  furnished  him  by  so- 
called  "tax  ferrets,"  issued  a  notice  addressed  "To  Oharles 
Mead  Estate/'  setting  forth  that  for  the  year  1896  there 
was  omitted  from  the  assessment  of  said  estate  moneys 
and  credits  in  the  sum  of  $47,588,  and  that  unless  cause 
was  shown  to  the  contrary  within  ten  days,  said  property 
would  be  listed  and  assessed  and  taxes  extended  thereon. 
An  appearance  was  made  on  behalf  of  the  distributees  of 
said  estate,  and  objections  filed.  On  May  15,  1901,  the 
auditor  assumed  to  further  act  in  the  premises,  and  made 
a  finding  that  for  the  year  1896  there  was  omitted  from 
assessment  and  taxation  of  the  moneys  and  credits  belong- 
ing to  said  estate  the  sum  of  $47,588  actual  value  and 
$88,794  taxable  value,  and  thereupon  he,  said  auditor, 
entered  upon  the  tax  rolls  of  said  county  an  assessment 
based  upon  such  findings,  and  carried  out  a  tax  in  the  sum 
of  $1,023.14  principal  sum,  with  $255.78  interest  From 
the  action  of  the  auditor  an  appeal  was  taken  to  the  dis- 
trict court  by  the  said  distributees  of  said  estate.  Plead- 
ings on  behalf  of  both  parties  were  filed,  and  a  trial  was 
had,  resulting  in  a  decree  by  which  it  was  declared  and 
adjudged  the  assessment  and  tax  so  made  and  levied  by 
the  county  auditor  was  without  authority  of  law,  was  null 
and  void,  and  the  same  was  ordered  canceled*  The  audi- 
tor and  the  county  appeals. — AMrmed. 

Atbrook  dh  Lundy  for  appellants. 

Dudley  dk  CoMn  for  appellees. 

^  Bishop,  01  J. — Several  questions  are  made  upon  the 
face  of  the  record  and  presented  in- argument  We  think 
the  determination  of  one  of  such  questions  must  result  in 
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a  disposition  of  the  case.  It  is  agreed  that  the  auditor 
assumed  to  act  under  and  by  authority  of  chapter  47,  Acts 
28th  General  Assembly,  and  it  is  conceded  that,  unless  he 
was  authorized  to  so  act  by  the  provisions  of  said  chapter, 
the  decree  of  the  court  below  was  right,  and  should  be 
affirmed.  Previous  to  the  enactment  of  the  present  stat- 
ute, the  x>ower  of  the  county  auditor  in  the  respect  in 
question,  as  declared  by  section  841  of  the  Oode  of  1878, 
re-enacted  as  section  18S5  of  the  Oode  of  1897,  was  limited 
to  the  correction  of  errors  in  the  assessment  and  tax  list, 
''and  when  such  correction  affecting  the  amount  of  tax  is 
made  after  the  books  shall  have  passed  into  the  hands  of 
the  treasurer,  he  shall  charge  or  credit  him  as  the  case 
may  be  therefor,  and  report  the  same  to  the  board  of  sup- 
ervisors.'' The  present  statute,  as  shown  by  its  title,  is 
an  act  relative  to  the  correction  of  assessment  and  tax  lista 
Section  1886  of  the  Oode  is  thereby  in  terms  repealed,  and 
it  is  then  provided  that:  **The  auditor  may  correct  any 
error  in  the  assessment  or  tax  list,  and  may  assess  and  list 
for  taxation  any  omitted  property;  but  before  assessing 
and  listing  for  taxation  any  omitted  property  he  shall 
notify  by  registered  letter  the  person,  firm,  corporation,  or 
administrator,  or  other  person  in  whose  name  the  property 
is  taxed,  to  appear  *  •  ♦  within  ten  days,  *  •  * 
and  show  cause  »  *  •  why  such  correction  or  assess- 
ment should  not  be  made  *  ♦  ♦.  And  if  such  correction 
or  assessment  is  made  after  the  books  have  passed  into  the 
hands  of  the  treasurer,  he  shall  be  charged  or  credited 
therefor  as  the  case  may  be." 

It  seems  clear  that  under  Oode,  section  1885,  the 
county  auditor  was  authorized  to  correct  only  errors  of 
commission  appearing  in  the  assessment  or  tax  list,  and  to 
which  his  attention  might  be  called  in  any  way.  It  is 
equally  clear  that  by  the  act  of  the  28th  General  Assembly 
there  was  added  to  the  powers  of  the  auditor  the  right 
to  correct  errors  of  omission  as  well  as  of  commission. 
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There  is  nothing  in  the  section   of  the  Oode,  or  in  the 
later  act  of  the  general  assembly  however  from   which 
the  conclusion  may  properly  be  drawn  that  it  was  the 
legislative  intention  to    invest  the  auditor  with  power 
to  thus  deal  with  any  assessment  or  tax  list  save  that  of  the 
current  year.      On  the  contrary,  it  seems  to  us  that  if,  in 
the  preparation  of  such  list,  or  if,  after  the  same  had  been 
prepared  by  him  and  passed  to  the  treasurer,  errors  or 
omissions  were  discovered,  it  became  his  duty  to  correct 
the  same.     Such,  we  think,  is  the  plain  purport  of  the  stat- 
ute.    Surely,  there  is  nothing  in  the  provisions  thereof 
which  gives  the  auditor  the  right,  or,  what  is  the  same 
thing,  makes  it  his  duty,  to  take  cognizance  of  any  and  all 
errors  of  omission  and  commission  that  it  may  be  asserted 
or  alleged  exist  in  connection  with  the  assessment  and  tax 
lists  made  up  for  and  used  in  previous  years.      We  think 
that  within  the  contemplation  of  section  1885,  and  as  ap* 
plied  to  the  current-  year  the  errors  that  might  be  corrected 
thereunder  were  such  as  had  relation  to  the  name  of  the, 
person  against  whom  the  assessment  was  made,  the  des- 
cription of  the  property  assessed,  or  the  valuation  thereof 
and  the  amount   of  the  tax  extended.      The  section,  as 
amended  by  chapter  47,  etc.,  does  not  broaden  the  scope 
of  the   auditor's  powers,    save   that,   having   first  given 
notice,  he  may  include  in  his  assessment  or  tax  list  prop- 
erty which  the  assessor  failed  to  assess  and  return,   and 
may  extend  a  tax  thereon.      In  other  words,  he  is  given 
authority  to  supplement  the  work  of  the  assessors  of  the 
county,  and  complete  the  assessment  of  property  therein, 
fit  is  to  be  observed  that  in  the  statutory  provisions  re- 
ferred to  there  is  no  time  limitation  in  terms  upon  the 
right  of  the  auditor  to  act.     Counsel  for  appellant  argue 
therefrom  that  the  auditor  may  act  at  any  time,  and  with 
reference  to  the  assessment  list  of  any  year.     For  the 
reasons  hereinafter  stated,   we  think  a  contrary  conclu- 
sion is  to  be  drawn  from  the  statute. 
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Section  1398  of  the   Oode,  being  a  reenactment  of 
former  code  provisions,  provides  that  the  treasurer  shall 
assess  any  real  property  which  may  have  been  omitted  by 
the  assessor,  board  of  review,  or  county  auditor;  "but  such 
assessment  shall  be  made  within  four  years  after  the  tax 
list  shall  have  been  delivered  to  him  for  collection,  and 
not  afterwards."    Evidently  this  section  was  intended  to 
prevent  the  escape,  within  the  time  limit  prescribed,  of 
any  real  estate  from  taxation,  even  though  the  assessor, 
board  of  review,  or  county  auditor  fail  to  detect  the  omis- 
sion.    Now,  taking  into  view  the  statutory  provisions  to 
which  attention  has  thus  far  been  called,  and  we  think  it 
clear  that  only  errors,  either  of  omission  or  commission, 
were  within  the  contemplation  of  the  lawmaking  power; 
the  auditor  being  given  authority  to  make  corrections  as 
to  both  real  and  personal  property,  and  the  treasurer  be- 
ing given  authority  to  make  corrections  as  to  real  property. 
That  the  power  thus  given  to  the  auditor  was  intended  to 
be  confined  to  the  assessment  list  of  the  ^current  year  is 
emphasized,  as  we  think,  by  the  fact  that  the  authority 
given  to  the  treasurer  is  not  only  limited  to  four  years, 
but  by  the  further  express  provision  of  section  1398  may 
not  even  then  be  exercised  unless    **the  property   is  then 
owned  by  the  person  who  should  have  paid  the  tax."     We 
assume  that  it  will  not  be  seriously  contended  that  it  was 
within  the  legislative  intent  and  purpose  to  confer  similar 
powers  upon  each  of  the  two  county  officers,  restricting, 
however,  the  exercise  thereof  by  one  to  a  period  of  four 
years,  and  giving  to  the  other  the  right  to  go  back  to  the 
time  of  the  organization  of  the  county,  passing  his  judg- 
ment upon  the  work  of  each  of  his  predecessors  and  that 
of  each  board  of  review  and  each  separate  assessor  there- 
tofore having  held  office  in  the  county.     That  such  conclu- 
sion is  not  to  be  drawn  from  the  statutes  cited  as  being  the 
legislative  intention  is  clear  from  the  fact  of  the  appear- 
ance of  section  1374  in  the  present  Code.     Evidently  it  had 
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been  called  to  the  attention  of  the  legislature  that,  not 
withstanding  the  provisions  of  law  in  force,  property  sub- 
ject to  taxation  was  still  being  overlooked,  and,  not  only 
that,  but  was  being  withheld  from  taxation.  Said  section 
accordingly  provides,  in  effect,  that  when  property  sub- 
ject to  taxation  is  withheld,  overlooked,  or  from  any  other 
cause  is  not  listed  and  assessed,  the  county  treasurer,  upon 
being  apprised  thereof,  shall,  at  any  time  within  five 
years,  make  demand,  and  cause  action  to  be  instituted  to 
recover  taxes  thereon,  with  interest  and  penalties.  This 
section  is  supplemented  by  chapter  50  of  the  Acts  of  the 
28th  General  Assembly,  giving  authority  to  boards  of  sup- 
ervisors to  employ  assistance  in  the  matter  of  the  discov- 
ery of  property  not  listed  and  assessed,  and  providing 
further  that  the  treasurer  shall  give  notice  by  registered 
letter  before  making  any  assessment  as  against  any  prop- 
erty so  discovered.  It  will  be  observed  that  in  section 
1874  and  the  subsequent  act  of  the  General  Assembly  the 
county  treasurer  is  the  ofScer  upon  whom  is  imposed  the 
duty  of  listing  and  assessing  property  withheld,  over- 
looked, or  for  any  other  cause  not  listed  or  assessed;  also 
that  a  five  year  period  of  limitation  is  prescribed. 

Taking  into  consideration  the  evident  purpose  of  the 
legislature,  and  especially  in  view  of  such  time  limit  upon 
the  right  of  the  treasurer  to  act,  it  is  not  conceivable  that 
there  was  any  idea  that  the  auditor,  by  chapter  47,  etc., 
above  cited,  was  clothed  with  the  power  to  act  along  iden- 
tical lines  with  the  treasurer,  and  this  without  any  limit- 
ation whatever  ba  to  time«  We  conclude  that,  save  as  to 
'  a  oorrent  year,  the  duty  of  assessing  and  listing  omitted 
.  property  for  taxation  rests  with  the  county  treasurer,  and 
that  under  the  statute  the  county  auditor  has  no  authority 
to  act  in  such  cases.  In  our  reading  of  the  cases  of  Parker 
fk  Van  Steenhuvg^  68  Iowa,  174;  Ridley  v.  D(mghty  86 
Iowa,  418,  or  Eohh  v.  Robinson^  66  Iowa,  500,  cited  and 
relied  upon  by  appellant,  we  find  nothing  that  conflicts 
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with  the  veiws  above  expressed.  The  cases  of,  Octktshav, 
Wmdty  114  Iowa,'  697;  Lambe  v.  MoCarmick^  116  Iowa, 
169,  and  Beresh^m  «.  Amdi  117  Iowa,  88,  are  not  in 
pointy  in  that  each  one  of  such  cases  have  relation  to  as- 
sessments made  by  the  county  treasurer. 

Having  reached  the  conclusion  that  there  is  no  power 
given  to  the  county  auditor  to  act  in  a  case  presenting 
facts  such  as  appear  in  the  record  before  us,  we  have  no 
need  to  consider  the  other  questions  made  in  the  case. — 

AFFIRMSn. 


WARFIKUD-PaATT-HoWKLL     OOMPAHY    V.      AVBRILL     ObOOSBT 

OoMPAKY,  AppeUant 

Action  to  Recover  Taxes:  nrvALiDrrT  of:  assbssbcent:  oath  ov 
ASSBSSOB.  CkxLe,  section  1865  prescribing  the  form  of  oath 
which  the  assessozs  shall  attach  to  the  assessment  roll,  is 
mandatory,  and  a  failnxe  to  make  and  attach  the  oath  invali- 
dates the  { 


Appeal  fnnn  Limn  District  Court. — Hok.  EL   M.  Rbmlbt, 

Judge. 

Wbdnbsday,  Jaihtary  21,  1908. 

Suit  for  the  recovery  of  taxes  paid  on  a  stock  of  goods, 
Ihe  defendant  appeals  from  judgment  against  it. — 
Reversed. 

Z.  P.  Main  for  appellant 

Deacon  dk  Oood  for  appellee. 

Ladb,  J. — The  defendant  was  owner  of  a  stock  of  goods 
in  Oedar  Rapids  January  1,  1899,  and  up  to  June  1st  of 
that  year,  when  it  delivered  possession  thereof  to  the 
Letts-Fletcher  Company,  of  Marshalltown,  in  pursuance  of 
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an  agreement  entered  into  May  2d,  previous.  The  latter 
company  sold  and  delivered  the  stock  remaining  on  hand 
(about  two-thirds  of  that  bought  by  it)  to  the  plaintiff 
June  20th.  The  property  was  thus  entered  on  the  assess- 
'mentbook:  "Averill  Grocery  Oo.  Mds.,  $14,000;  horses, 
$400;  vehicles,  $100;  money,  notes,  and  mortgages,  $1,000," 
— ^in  the  latter  part  of  June  or  first  of  July.  No  oath  was 
taken  by  the  assessor  to  the  assessment  roll,  nor  any  cer- 
tificate thereof  attached  to  it  In  October  and  December 
the  proper  officers  of  the  county  and  city  levied  the  an- 
nual taxes,  and  upon  being  advised  by  the  treasurers  of 
these  municipalities  that  unless  the  taxes  were  paid  be- 
fore June  25,  1900,  collection  would  be  enforced  by  dis- 
tress and  sale,  the  plaintiff  paid  the  entire  amount,  and 
in  this  action  seeks  to  recover  the  same  from  defendant. 
Several  defenses  are  pleaded.  One  of  them  disposes 
of  the  case.  Section  1365  of  the  Code  reads:  ** Completion 
of  Assessment.  The  assessment  shall  be  completed  by  the 
first  day  of  April,  and  the  assessor  shall  attach  to  the  as- 
sessment rolls  his  oath  in  the  following  form:     *I  (A 

B ),  assessor  of  and  state  of  Iowa,  do  solemnly 

swear  or  affirm  that  the  actual  and  taxable  values  of  all 
property,  money  and  credits,  of  which  a  statement  has 
been  made  and  verified  by  the  oath  of  the  person  required 
to  list  the  same,  is  herein  truly  set  forth  in  such  statement; 
that  in  every  case,  where  I  have  been  required  to  ascer- 
tain the  amount  or  value  of  any  property,  I  have  diligently, 
and  by  the  best  means  in  my  power,  endeavored  to  ascer- 
tain the  true  amount  and  value,  and  as  I  verily  believe  the 
actual  and  taxable  values  are  set  forth  in  the  annexed  re- 
turn; in  no  case  have  I  knowingly  omitted  to  demand  of 
any  person,  of  whom  I  was  required  to  do  so,  a  statement 
of  items  of  his  property  which  he  was  required  by  law  to 
list,  nor  to  administ  r  the  oath  to  him,  unless  he  refused 
to  take  it,  nor  in  any  way  connived  at  any  violation  or 
evasion  of  any  of  the  requirements  of  the  law  in  relation 
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to  the  assessment  of  property  for  taxation.      Subscribed 

and  sworn  (or  aflBrmed)  to  this— day  of ,  A.  D. , 

before  me, .'  " 

This  statute  is  mandatory  in  form,  and  there  is  no 
reason  to  think  the  legislature  did  not  intend  it  as  such. 
The  purpose  in  requiring  the  oath  is  to  secure  a  just  valu- 
ation of  the  property  to  be  taxed,  and  it  is  therefore  for 
the  protection  of  the  taxpayer.  Every  citizen  should  con- 
tri  ute  his  equal  share  toward  the  public  revenues.  That 
share  is  measured  by  the  ratio  which  the  amount  of  his 
taxable  property  bears  to  all  the  other  property  subject  to 
taxation  in  the  community.  All  taxation  is  uniform. 
Henca  every  tax  payer  is  interested  in  having  every  other 
taxpayer  pay  his  proper  share  of  the  taxes.  Still  greater 
is  his  interest  in  having  his  own  fairly  valued.  "Every 
requisite  of  a  statute  having  the  semblance  of  benefit  to 
the  owner  must  be  strictly  complied  with."  McOahen  t>. 
Carr^  6  Iowa,  830.  Under  the  law,  every  taxpayer  is  en- 
titled to  have  his  property  and  that  of  others  in  the  taxing 
district  valued  under  the  sanction  of  the  oath  as  prescribed. 
The  statute,  being  mandatory,  as  all  statutes  for  the  ben- 
efit of  the  taxpayer  are,  must  be  substantially  complied 
with.  In  numerous  decisions  the  omission  to  verify  the 
assessment  by  the  oath,  certificate,  or  signature,  when 
expressly  exacted  by  the  legislature,  has  been  held  to  in- 
validate the  rolL  Scheiber  v.  Kaehler^  49  Wis.  301;  Mc- 
Clurev.  Warner,  16  Neb.  447  (20  N.  W.  Rep.  887);  Newkirk 
«.  ii^wAar,  72  Mich.  118  (40  N.  W.  Rep.  189);  West  fall  v. 
Preston,  49  N.  Y.  449;  Kelley  v.  Craig,  27  N.  0.129;  Shat- 
tuek  V.  Bascom,  105  N.  Y.  89  (12  N.  E.  Rep.  288);  Alger  v. 
Curry,  88  Vt  882;  StaU  v.  Schooley,  84  Mo.  451;  Fainter  v. 
HaU,  75Ind,  208;  Eaton  v.  Bennett  (N.  D.)  87  N.  W.  Rep. 
188;  25  Am.  AEng.  Enc.  Law  (1st  Ed.)  231;  1  Desty,  Taxa- 
tion 585. ' 

Of  course,  mere  informalities,  not  involving  a  depart- 
ure from' the  statutory  requirement,  will  not  defeat  the 
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tax.  SnM  v.  City  of  Ft.  Dodge^  46  Iowa,  664;  McClure 
V.  Warner  J  &upra]  Parish  v.  Ofilden^85N.  Y.  462;  Twinting 
u  Finlay  56  Neb.  152  (75  N.  W.  Kep.  648),  In  the  last  case 
the  evidence  showed  the  oath  not  to  be  attached  to  the 
assessment  roll,  and  this  was  held  a  mere  irregularity,  as 
it  was  presumed,  in  fact,  to  have  been  taken.  Burlington 
Gaslight  Co.  v.  City  of  Burlington^  101  Iowa,  468,  related 
to  a  different  section  of  the  statute,  and,  moreover,  merely 
held  that  part  of  the  statute  fixing  the  time  of  delivery 
of  the  assessment  book  to  be  directory.  Directions  not  of 
the  essence  of  the  thing  to  be  done,  but  having  in  view 
only  its  orderly  and  prompt  performance,  are  usually  so 
construed.  Munn  v.  School  Tp.  of  Soap  Creekj  110  Iowa, 
652.  This  section  has  no  bearing  whatever  upon  facilitat- 
ing or  expediting  public  business. 

Appellee  cites  and  seems  to  rely  on  authorities  to  the 
effect  that  equity  will  not  lend  its  aid  to  defeat  the  col- 
lection of  a  tax  unless  it  appears  to  be  unequal  and  unjust, 
and  an  offer  is  made  to  pay  such  a  sum  as,  in  justice  and 
equity,  the  complainant  ought  to  pay.  FiAeld  v.  Marinette 
Co.  62  Wis.  582  (22  N.  W.  Kep.  706);  Hixon  v.  Oneida  Co.  82 
Wis.  615(52  N.  W.  Rep.  445);  Farringtonv.  Investment  Co. 
I  N.  D.  102  (45  N.  W.  Rep.  191);  Wood  v.  Helmer,  10  Neb.  65 
(4N.  W.  Rep.  968);  Twinting  v,  Finlay  ^  Neb.  152  (75  N. 
*V.  Rep.  548).  See  Conway  v.  Tounkin^  28  Iowa,  295; 
LitchHeld  v.  Hamilton  Co.^  40  Iowa,  66.  But  in  these  cases 
the  distinction  between  an  action  in  equity  to  restrain  or 
prevent  the  enforcement  of  an  alleged  tax  lien,  and  a  suit 
at  law  directly  involving  the  validity  of  the  assessment,  is 
clearly  pointed  out.  The  fact  that  the  two  lines  of  de- 
cisions run  through  the  reports  of  several  states,  both 
unquestioned,  indicates  the  want  of  any  conflict.  In  the 
one,  equity  refuses  to  interfere  unless,  in  good  conscience, 
the  suitor  shows  himself  entitled  to  relief,  whilfe  in  the 
other,  at  law,  r  lief  is  awarded  because  of  the  absence  of 
a  valid  assessment  upon  which  to  base  recovery.     Even 
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this  distinction  was  declared  unsound  by  the  supreme  court 
of  North  Dakota  in  Eaton  v.  Bennett^  87  N.  W.  Kep,  188 
over-ruling  FarringUm  v.  Investment  Co.,  suprct^  on  the 
ground  that  nothing  can  be  said  to  be  justly  due  in  the 
absence  of  a  valid  assessment. 

Our  statute  is  specific.  The  oath  of  the  assessor,  care- 
fully framed  by  the  legislature,  is  exacted  as  a  means  not 
only  to  secure  faithful  performance  of  duty  to  the  public, 
but  to  safeguard  the  interests  of  the  taxpayer  in  the  fair 
and  just  assessment  of  his  property.  We  deem  it  essential 
to  a  valid  assessment.  There  is  some  conflict  in  the  auth- 
orities, but  the  great  weight  is  in  accord  with  our  conclu- 
|rion.  See,  contra^  Moore  v.  Turner^  48  Ark.  248;  Chesnut 
V.  EllioU  61  Miss.  569;  Odiome  v.  Band,  59  N.  H.  504; 
Howell  V.  MetZy  81 N.  J.  Law,  865;  City  of  Bath  v.  Whitmore 
79  Me.  182  (9  Atl.  Rep.  119).  In  view  of  our  statue  auth- 
orising the  assessment  of  omitted  property  by  the  county 
treasurer,  the  argument  ab  inoonvenientij  on  which  tiiese 
decisions  seem  mainly  to  rest,  is  largely  obviated. 

The  assessment  being  invalid,  it  necessarily  follows 
that  no  recovery  should  have  been  allowed  for  the  taxes 
paid. — ^Rbvsbsbd. 


Statb  of  Iowa,  Appellee,  v.  Bbn  MoEsight,   Appellant. 

Murder:     dtenq  dbolasationb:     oomfbtbnct  of.     The  statements 

1  of  deceased  made  shortly  prior  to  her  death,  Tinder  the  estab- 
lished facts,  held  to  be  admissible  in  evidence  as  dying 
deolarations. 

inadmissible      Evidence    Stricken     Out:      brrob      oubbd:      m- 

2  8TRUOTION.  Statements  of  deceaHsd  that  defendant  assaulted 
her  on  a  prior  oocasion  are  not  admissible,  but  where  admitted 
and  stricken  out  on  motion  of  the  state,  it  is  haimless  error, 
and  omission  to  instuct  the  jury  that  the  same  should  not  be 
considered,  in  the  absence  of  a  request,  will  not  justii^y  a  rs- 
veiBal. 


119      79 
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Evidence:      nonexpert:      mixed   faot  and  conclusion.       Matters 
8     of  mixed  fact  and  conclnsion  may  be  stated  by  a  nonexpert 
witness  without  first  detailing  the  facts  npon  which  the  state- 
ments or  conclusions  are  based. 

An  Adnnitted  Fact:      insteuotion.       A  particular  eyidential  faot 
4     which  is  admitted  or  is  assumed  or  treated  as  true  by  both 
parties  on  the  trial,  may  be  so  considered  by  the  court  in  its 
instruction. 

Appeal  from    Woodbury    District    Court. — Hon.    A.    R 
Dewey,  Judge. 

Wednesday,  January  21,  1908.    . 

Indictment  for  murder.  Oonviction  of  murder  in  the 
second  degree,  and  defendant  appeals. — AMrmecL 

Sullivan  <&  Oriffin  for  appellant. 

Chaa.  TF.  Mullan^  Attorney  Gteneral,  and  Chas.  A. 
Van  Vleck^  Assistant  Attorney  General,  for  the  State. 

Weaver,  J. — The  deceased  was  wife  of  the  defendant. 
She  was  injured,  it  is  alleged,  in  an  assault  made  upon  her 
person  by  the  defendant,  about  Friday,  June  14,  1901,  and 
died  on  Sunday,  June  23,  1901.  On  Monday,  June  17th, 
and  again  on  Friday,  June  21st.,  she  made  statements  con- 
cerning the  alleged  assault  upon  her  by  defendant,  which 
statements  were  admitted  in  evidence  as  dying  declara- 
tions. It  is  earnestly  contended  by  counsel  that  the  ad- 
mission of  this  testimony  was  erroneous,  for  the  reason 
that  there  was  no  suflBcient  showing  that  the  declarations 
were  made  by  the  woman  under  a  sense  of  impending 
death.  W  ith  the  general  rule  of  law  as  stated  by  counsel 
for  appellant,  and  the  authorities  cited,  we  are  not  dis- 
posed to  take  issue.  We  think,  however,  upon  a  careful 
reading  of  the  testimony,  that,  even  under  the  rule  ad- 
vanced in  argument,  the  evidence  was  properly  admittied. 
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Without  stopping  to  quote  extensively  from  the  record, 
it  may  be  said  that  it  is  shown  by  several  different  wit- 
nesses that  very  soon  after  receiving  her  injury  the  woman 
I.  Dying  dedar-  became  rapidly  and  alarmingly  ill,  and  that 
petency  of.  as  early  as  Monday  thereafter  she  began  to 
indicate  her  belief  that  her  condition  was  hopeless,  saying: 
**I  can  never  get  well.  You  don't  know  how  bad  I  am 
hurt."  **I  will  never  get  over  it"  Other  witnesses,  at- 
tempting to  express  the  substance  of  her  statements,  say 
she  "expected  to  die,"  and  use  other  like  expressions. 
These  statements,  taken  in  connection  with  the  testimony 
of  the  physician  and  others  showing  that  she  was  in  fact 
very  sick,  and  apparently  fatally  stricken,  suflSciently  in- 
dicate her  consciousness  that  her  death  was  at  hand,  and 
that  she  spoke  under  the- solemn  apprehension  of  impend- 
ing dissolution.  We  have  had  recent  occasion  to  consider  the 
law  concerning  dying  declarations  (State  v.  Phillips^  118 
Iowa,  660),  and  think  it  unnecessary  to  enter  upon  any 
general  discussion  of  that  subject  at  this  time. 

XL     One  or  more  of  the  witnesses  to  the  dying  declara- 
tion- were  permitted  to  testify  that  the  deceased,  after 
itat^ng  the  particulars  of  the  illeged  assault,  further  said, 
in  substance,  that  he  had   assaulted  her  on  a 

a,      INADMIS-^  ' 

draw  ^ck-  former  occasion,   and  she   was    not  yet  well 
?iS!'  S^^  from  the  hurt  then  inflicted  upon  lier  by  de- 
*'™^**°'       fendant.      It  is  argued  that  the  law  wliich 
permits  the  use  of  dying  declarations  in  evidence  limits 
them  strictly  to  the  facts  and  circumstances  attending  the 
immediate  injury  from  which  the  declarant  is  about  to 
die,  and  that  statements  as  to  prior  occurrences  are  inad- 
missible.    This,  we  think,  is  a  correct  statement  of  the 
law.     State  v.  PerigOy  80  Iowa,  37 ;  State  v.  Oshea^  60  Kan. 
772  (57  Pac.  Rep.  970);  Perry  v.  State,  102  Ga.  365(30  S. 
E.  Rep.  903);  Montgomery  v.   State,  80  Ind.  888  (41  Am. 
Rep.  815).       It  appears,  however,    from  the  record,  that 
Vou  119  lowA.— 6. 
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before  the  close  of  the  trial  this  evidence  was  withdrawn 
or  stricken  out  upon  the  motion  of  the  county  attorney, 
and  the  error  of  its  admission  was  thereby  cured.  Ap- 
pellant makes  the  point  in  argument,  that  in  view  of  the 
prejudicial  character  of  the  testimony,  the  court  should 
have  called  the  jury's  attention  to  its  withdrawal,  and 
speqially  directed  them  to  disregard  it.  Such  direction  is, 
without  doubt,  the  better  practice,  and  the  trial  court 
would  doubtless  have  given  it  upon  defendant's  request. 
No  such  request  was  made,  and  the  matter  has  no  such 
vital  relation  to  the  essential  elements  of  the  crime  charged 
tiiat  failure  to  instruct  upon  it  without  being  asked  so  to 
do  will  justify  a  reversal. 

IIL     Error  is  assigned  upon  the  admission  of  testi- 
mony of  nonexpert  witnesses  as  to  the  appearance  and  con- 
dition  of  the  deceased  during  the  time  between  the  alleged 
3.  Evidence:     assault  and,  her  death,   the    particular  point 
mixed  Set"    boiug  made  that  these  witnesses  were  not  re- 

and  conclu-  ,  .    , 

sion.  quired  to  first  state  the    facts  upon    which 

their  statements  or  conclusions  were  based.  The  state- 
ments to  which  these  criticisms  are  directed  were  to  the 
eflfect  that  the  deceased  ** appeared  to  be  despondent," 
"did  not  seem  hopeful,"  **had  a  fever,"  and  other  expres- 
sions of  the  same  general  nature.  That  the  rule  contended 
for  is  applicable  in  cases  where  nonexpert  witnesses  as- 
sume to  express  an  opinion  of  the  mental  soundness  or 
unsoundness  of  a  person  will  be  admitted,  but  the  testi- 
mony here  objected  to  does  not  come  within  that  class, 
but,  rather,  within  the  well-recognized  class  of  matters  of 
mixed  fact  and  conclusion,  which  may  properly  be  testi- 
fied to  by  the  ordinary  observer.  Beininghaus  v.  Associ- 
ation^ 116  Iowa,  364;  Will  v.  Village  of  Mendon^  108  Mich. 
251  (66  N.  W.  Kep.  58);  Insurance  Co.  v,  Sheppard^  85  Ga. 
761  (12  S.  K  Rep.  IS);  Railway  Co.  v.  Regan^  (Tex.  Civ. 
App.)  84  S.  W.  Rep.  796;  People  v.  Lavelle,  71  Cal.  351 
(12Pac.  Rep.  226);  Barker  v.  Comins^  110  Mass.  477. 
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lY.     In  the  twentieth   paragraph  of  its  charge  the 
coort  said  to  the  jury,  "It  is  a  conceded  fact  in  this  case 
that  the  deceased,  Nicholine  McEnight,  came  to  her  death 
4-  ADMiTTBD      from  septicemia,  commonly  known  as 'blood 
•tru'ction.        poisoning';  the  source  of  the  malady  being 
in  contention. "   This  is  said  to  be  an  invasion  of  the  prov- 
ince of  the  jury,  as  the  defendant  had  entered  a  pi'  a  of 
not  guilty,  and  the  burden  of  proving  guilt  was  upon  the 
state.     That  the  burden  of  proving  every  essential  element 
of  the  crime  charged  rests  upon  the  state  throughout  the 
t^ial  is  an  elementary  principle  of  the  criminal  law,  but  it 
does  not  follow  that  a  particular  evidential  fact  which  is 
expressly  admitted  or  is  assumed  or  treated  as  true  by 
both  parties  upon  the  trial  may  not  be  so  treated  by  the 
court  in  its  instruction.     The  record  shows  that  both  the 
state  and  defendant  contended  that  the  immediate  cause 
of  the  death  of  Mrs.  McKnight  was  blood  poisoning;  the 
state  claiming    and  offering  evidence  to  show  that  the 
X>oisoning  proceeded  from  or  was  caused  by  the  wounds 
and  injuries  inflicted  upon  her  by  the  d^efendant,  while  he 
contended  and  offered  evidence  tending  to  show  that  it 
proceeded  from  or  was  caused  by  a  sore  or  ulcer  of  long 
standing,  with  which  it  was  claimed  the  unfortunate  woman 
was  afflicted.     In  State  v.  Archer,  73  Iowa,  320,  we  held  it 
was  not  error  for  the  court,  upon  a  trial  for  murder,  to 
state  to  the  jury  that  the  killing  was  admitted,  when  such 
appeared  to  be  the  fact.     The  charge  in  the  case  before  us 
seems  to  be  fairly  within  the  rule  of  this  precedent.     See, 
also,  to  the  same  effect,    Wiborg  v.    U.  &,  163  O.  S.  682 
(16  Sup.  Ot  Rep.   112T,  1197,   41  L.  Ed.   289);  People  v. 
Phillips,  70  Oal.   61  (11    Pac.   Rep.    493);  Uanrahan  v. 
People,  91  111.  142;  State  v.  Day,  79  Me.   120  (8  Atl.  Rep, 
644);  State  V.  Angel,   29  N.  0.  27;  State  v.    Williams,  47 
N.   0.  194;  Edwards  V.  Terrritory,  1  Wash.  T.  196;   State 
V.  Zinn,  61  Mo.   App.   476.      Other  instructions  given  by 
the  court  are  criticised,  but  we  think  they  are  in  accordance 
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with  the  law  as  approved  by  this  court  on  numeroua 
occasioDs.  The  charge  of  the  court,  as  a  whole,  appears 
to  be  fair  and  impartial,  and  contains  no  reversible  error. 

V.  The  judgment,  imposing  upon  the  defendant  a 
sentence  of  imprisonment  for  a  term  of  twenty-five  years, 
is  said  to  be  excessive.  We  cannot  interfere  with  it  The 
crime,  as  the  evidence  tends  to  establish  it,  was  of  a 
peculiarly  brutal  and  heartless  character,  and  the  appellant 
cannot  justly  complain  of  any  penalty  less  than  the  ex- 
treme limit  provided  by  the  statute. 

The  judgment  of  the  district  court  is  affirmed. 


Iii9    JS        Greer,  Hawes  &  Company,  Appellants,  v.  A.  M.  Severson 
^  AND  A.  R  Severson,  Appellees. 

Intoxicating  Liquors:  consent  to  establish  saloon:  note  given 
AS  consideration  for  consent  :  pubuo  pouoy.  a  note  given 
in  consideration  of  the  execution  of  a  written  statement  of 
oonsent  to  the  establishment  of  a  saloon,  as  required  by  section 
17,  chapter  62,  laws  of  the  25th  General  Assembly,  is  void  as 
against  public  policy. 

Appeal   from    Winneshiek   District    Court , — Hon.     L.    E. 
Fellows,  Judge. 

Wednesday,  January  21,  1903. 

Action  at  law  on  a  promissory  note  signed  by  defend- 
ants Severson.  Defense,  illegal  consideration.  The  trial 
court  sustained  defendant's  motion  for  judgment  on  the 
pleadings,  and  plaintitls  appeal. — AMrmeoU 

6bo.   W.  Adams  for  appellants. 

Anundaen  cfe  Ho  if  ok  for  appellee.^ 

Dekmer,  J. — Defendants  were  desirous  of  establishing 
ft  saluon  in  the  city  of  Decorah,   adjacnt  to  plaintiffs' 
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property.  To  do  so,  they  were  required  by  law  to  have 
plaintiffs'  written  consent  to  the  establishment  thereof. 
Defendants  attempted  to  obtain  this  consent,  but  were 
unable  to  do  so  except  upon  conditions  that  defendants 
would  pay  plaintiffs  the  sum  of  $500,  and  fulfill  some  other 
requirements  imposed  by  plaintiffs.  The  negotiations  fin- 
ally ripened  into  the  giving  of  the  note  in  suit,  and  the 
execution  of  the  following  contract:  "This  agreement, 
entered  into  this  15th  day  of  September,  1896,  by  and  be- 
tween Anna  M.  Severson  and  Andrew  Severson,  party  of 
the  first  part,  and  Greer,  Hawes  &  Co.,  party  of  the  second 
part,  witnesseth,  that  whereas,  Andrew  Severson,  one  of 
the  party  of  the  first  part,  is  desirous  of  opening  a  saloon 
for  the  sale  of  liquors  in  accordance  with  the  laws  of  Iowa 
upon  lot  one  (1),  block  ten  (10),  Decorah,  Iowa;  and 
whereas,  the  party  of  the  second  part  are  owners  and  oc- 
cupants of  a  lot  and  building  adjoining  said  lot  aforesaid 
on  the  west;  and  whereas,  it  is  necessary  to  procure  the 
consent  in  writing  for  conducting  of  said  business,  which 
consent  is  hereby  given,  and  a  writing  to  that  effect  is 
herewith  executed  by  the  said  Greer,  Hawes  &  Oo. :  Now, 
in  consideration  therefor,  the  said  party  of  the  first  part 
agrees  to  pay  to  the  said  party  of  the  second  part  the  sum 
of  five  hundred  dollars  in  one  year  from  this  date,  which 
said  sum  is  evidenced  by  a  promissory  note  of  this  date. 
And  the  said  party  of  the  first  part,  in  addition  thereto, 
agrees  to  give  the  party  of  the  second  part  the  free  use  of 
the  barn  upon  the  rear  end  of  said  lot  one  aforesaid  for 
five  years  from  this  date,  to  wit,  Sept.  15th,  1896.  It  is 
further  argeed  that  in  case  said  party  of  the  first  part  shall 
not  erect  a  brick  building  upon  said  lot  one  aforesaid,  but 
shall  put  a  wooden  structure,  for  saloon  purposes,  then 
and  in  such  case  the  party  of  the  first  part  shall  erect  upon 
the  west  line  of  said  lot  one  aforesaid  a  brick  fire  wall  in 
height  and  length  sufficient  to  protect  the  building  of  the 
party  of  the  second  part  against  fire  and  against  loss  or 
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damage  from  extra  fire  risk;  otherwise  the  argeement  of 
consent  to  sell  intoxicating  liquors  shall  be  null  and  void. 
In  witness  whereof,  we  have  hereunto  set  our  hands  this 
15th  day  of  September,  1896."  The  note  matured  Sep- 
tember 16,  1897,  and,  defendants  failing  to  pay,  this  action 
was  brought  to  enforce  it.  Defendants  pleaded  that  the 
agreement  which  constituted  the  consideration  for  the 
note  was  and  is  contrary  to  public  policy,  and  in  violation  of 
section  twenty,  chapter  sixty-two,  of  the  Acts  of  the  25th 
General  Assembly,  and  therefore  void.  This  defense 
was  held  good  by  the  trial  court,  and  the  apx>eal  is  from 
that  ruling. 

The  section  of  the  statute  referred  to  reads  as  follows: 
"The  signing  the  name  of  another  to  any  statement  of 
consent  or  petition  provided  for  in  this  act,  shall  be 
deemed  forgery  and  punishable  under  the  statutes  as  such, 
and  each  such  statement  or  petition  shall  be  accompanied 
by  the  affidavit  of  some  reputable  person,  showing  that 
said  person  personally  witnessed  the  signing  of  each  name 
appearing  thereon,  and  any  false  statement  contained  in 
such  affidavit  shall  be  deemed  perjury  and  punishable  as 
such,  and  all  provisions  of  law  relative  to  the  brib  ry  of 
voters  are  hereby  made  applicable  to  the  bribery  of  sign- 
ers to  any  such  statement  of  consent  or  petition.  All 
statements  of  consent  or  petitions  shall  show  the  voting 
percinct  of  the  signers  thereof,  and  date  'of  signing,  and 
no  names  shall  be  counted  that  were  not  signed  within 
thirty  days  prior  to  the  filing  of  said  petition  or  statement 
of  consent." 

Without  at  this  time  determining  the  applicability  of 
this  statute,  we  have  to  say  that  we  think  the  contract  is 
so  clearly  contrary  to  public  policy  that  it  cannot  be  sus- 
tained, or  made  the  basis  of  a  promise  to  pay  money  for 
signing  the  consent  to  the  establishment  of  a  saloon.  At 
the  time  the  contract  was  entered  into,  the  law  required 
the  written  statement  of  consent  to  the  establishment  of  a 


Jan.'  1903]  Greek  v.  Sbvbrson.  87 

saloon  from  all  resident  freeholders  owning  property  within 
fifty  feet  of  the  premises  where  the  business  was  to  be 
carried  on.  Section  seventeen,  chapter  sixty-two,  Acts 
25th  General  Assembly.  Manifestly,  such  consent  was  not 
intended  to  be  tiie  subject  of  barter  and  sale.  To  so  hold 
would  make  the  law  a  mockery,  and  subject  it  to  the  scorn 
and  contempt  of  alL  No  one  should  be  permitted  to  make 
trafSc  of  his  principles.  The  law  contemplates  voluntary 
consent,  and  not  an  agreement  based  upon  a  consideration 
to  gratify  personal  ends.  The  right  to  consent  or  to  ob- 
ject to  the  establishment  of  a  saloon  in  proximity  to  one's 
property  is  too  sacred  to  be  the  subject  of  barter,  and,  if 
the  parties  themselves  will  not  so  treat  it,  courts  will  do 
all  in  their  power  to  see  that  its  integrity  is  preserved.  If 
one  is  conscientiously  opposed  to  the  establishment  of 
saloons  near  his  property,  he  should  not  be  tempted  by 
offers  of  money  to  put  aside  his  scruples.  On  the  other 
hand,  if  he  has  np.such  scruples,  but  thinks  he  can  secure 
some  pecuniary  advantage  by  pretending  that  he  has,  and 
thus  exacts  a  promise  of  reward  for  doing  that  which  he 
has  no  objection  to  doing,  the  law  should  not  reward  him 
for  his  conduct.  This  right  to  consent  or  to  object  should 
be  treated  as  sacred  as  the  right  to  vote,  and  we  appre- 
hend it  would  not  be  claimed  that  a  promise  based  on  a 
particular  vote  could  be  enforced.  The  mere  statement 
of  the  proposition  is  so  strong  an  argument  in  favor  of  the 
conclusion  that  the  agreement  is  invalid  that  little  can  be 
added  thereto.  It  is  true  that  public  policy  is  variable, 
and  that  there  is  no  fixed  rule  by  which  to  determine  what 
it  is,  but  itf.is  manifest,  we  think,  that  the  public  has  an 
interest  in  how  these  statements  of  consent  are  obtained. 
Of  course,  it  was  for  plaintiffs  to  say  whether  or  not  they 
would  give  consent  to  the  establishment  of  a  saloon  ad- 
jacent to  their  property;  and,  if  they  gave  their  consent 
voluntarily,  the  public  should  not  complain.  But  the 
public  has  an  interest  in  the  means  whereby  that  consent 
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is  obtained.  The  law  was  not  enacted  to  further  black- 
mail, nor  to  permit  one  to  make  traffic  of  its  provisions, 
and  any  attempt  to  do  so  should  be  frowned  upon  by  the 
courts.  We  cannot  lend  our  assent  to  the  doctrine  that 
no  one  but  the  property  owner  and  the  person  who  seeks 
to  establish  the  saloon  is  interested  in  this  matter  of  con- 
sent. The  public  is  interested  in  the  enforcement  of  law, 
and  the  integrity  of  the  ballot,  and  the  voluntary  action 
of  all  petitioners. 

The  judgment  of  the  district  court  is  manifestly  cor- 
rect, and  it  is  affirmbd. 


D.  H.  Parsons,  v.  Philip  Manser,  Appellant 
Action  for  Damages  Caused  by  Bees:      UABiLrrY  of  ownbr:    neo- 

UGBNOB  :     CONTRIBUTORY  NBGLIGBNCB  :      JURY  QUESTION.      Plain- 

1  tiff's  horses  were  attacked  and  killed  by  bees  kept  bj  defend- 
ant. Under  the  facts  in  the  case  it  is  held  that,  the  qnestion 
of  negligence  of  defendant  by  reason  of  the  place  in  which  the 

bees  were  kept  and  his  knowledge  of  their  inclination  to  in- 
terfere with  horses,  and  the  contribatory  negligence  of  plain- 
tiff in  hitching  his  team  near  the  bee  hiyes,  are  for  the  jiuy. 

Same:     fboxdcatb  oausb.     If  by  reason  of  defendant's  negligence 

2  the  first  attack  of  the  bees  npon  the  horses  was  the  proximate 
oanse  of  their  death,  then  he  is  liable,  regardless  of  any  daty 
owing  to  plaintiff  While  on  the  premises. 

Same:     eyidbnob:     The  question  of  whether  defendant's  bees  at- 

3  tacked  the  horses  while  hitched  in  the  road  was  for  the  jnry. 
Eyidence  sufficient  to  support  a  finding  that  they  did. 

Appeal  from  Warren  District  Court — Hon.  J,  H.  Apple- 
gate,  Judge « 

Thursday,  January  22,  1903. 

.  Plaintiff's  horses  were  stung  to  death  by  defendant's 
bees.  From  judgment  for  damages  the  defendant  appeals. 
—AffirmecU 
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(?.  C,  Brovm  for  appellant. 

J.  0.   Watson  for  appellee. 

Ladd,  J. — The  plaintiff  is  a  peddler  of  medicines.  As 
such  he  called  at  the  house  of  defendant  to  sell  goods  on 
the  7th  day  of  July,  1900.  He  had  hitched  his  team  to  a 
post  a  little  west  of  the  gate  leading  to  the  house,  in  the 
highway  south  of  it,  and  about  five  feet  from  the  fence. 
There  were  two  bee  gums  about  twenty-five  feet  north  of 
the  post  in  defendant's  yard,  and  three  more  ten  or  twelve 
feet  farther  on.  Trees  stood  close  together  west  and  north 
of  this  yard,  and  shrubbery  and  bushes  to  the  east.  The 
only  unobstructed  passage  was  to  the  south  and  southeast. 
Shortly  after  entering  the  house,  he  heard  a  crash,  and 
upon  running  out  found  that  the  horses  had  pushed  through 
or  over  the  fence,  and  their  heads  were  were  within  a  few 
feet  of  the  hives.  The  hind  wheels  of  the  wagon  were 
still  on  the  fence,  and  one  horse  was  lying  down.  Bees 
covered  them.  He  immediately  unhooked  the  traces, 
while  defendant's  daughter  cut  the  lines,  but  both  were 
soon  compelled  to  flee  for  their  own  safety.  Two  gums 
were  afterwards  overturned  by  the  horses.  She  went 
after  help,  while  he  did  what  he  could  by  throwing  water 
on  the  horses  and  trying  to  remove  them. 

I.     The  beehives  were  painted  white,  and  stood  about 

two  feet  above  the  ground.    They  were  in  clear  view  from 

the  road,  so  that  plaintiff  could  have  seen  them  had  he 

I.  i;iABiMTY  of  looked.     This  he  did  not  do,  but  hitched  his 

5Jence:°2n.  team  whoro  injury  was  likely  to  occur.      Ap- 

B^^ce:     pellant  urges  that  he  was  guilty  of  contribu- 

^"^  **"  tory  negligence,  and  that  the  evidence  failed 

to  establish  neglience  on  the  part  of  the  defendant.     But 

he  was  entitled  to  the  free  use  of  the  highway,  and  had 

the  right  to  assume  that  those  keeping  animals  of  whose 

mischievous  nature  every  one  is  presumed  to  have  knowl- 
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edge  would  exercise  reasonable  oare  for  the  protection  of 
others  from  their  depredations.  True,  bees  may  not  be 
confined  like  the  wild  beasts.  To  roam  seems  to  be  neces- 
sary to  their  existence.  They  fly  great  distances,  and,  if 
interfered  with,  or  their  course  obstructed,  are  likely  to 
resent  by  the  use  of  their  only  available  weapon.  Every  one 
hirboring  creatures  fercBnaturceis  charged  with  knowledge 
of  their  habits  and  evil  propensities.  Moss  v.  PardrvJ^e^  9 
IlL  App.  490;  Conu  v.  Fourteen  Hogs^  10  Serg.  <fc  R.  393; 
Mullet  V.  McKesson^  73  N.  Y.  195  (29  Am.  Rep.  123); 
Besozzi  V.  Harris^  1  Fost.  <fc  F.  92;  Laverone  v.  Mangianti 
M  Oal.  138  (10  Am.  Rep.  269). 

There  is  no  reason  for  an  exception  in  favor  of  the 
l)ee.  Indeed,  their  disposition  to  make  themselves  felt  is 
a  matter  of  common  observation  or  experience  from  early 
childhood.  But  they  are  very  useful,  the  ajbiary  often 
furnishing  a  livelihood,  and  generally  proving  a  source  of 
profit;  and  the  books  seems  to  look  with  more  favor  upon 
the  keeping  of  animals  useful  to  man  than  those  which 
are  worthless  save  as  curiosities.  For  this  reason  the  rule 
of  absolute  liability  for  the  consequences  of  injuries  re- 
ceived from  wild  beasts  kept  in  confinement,  declared  in 
the  earlier  decisions,  even  if  regarded  as  sound,  ought  not 
to  be  extended  to  creatures  so  nearly  domesticated.  See 
Spring  Co.  %\  Edgar,  99  U.  S.  651  (25  L.  Ed.  487);  Decker 
V.  Oammon,  44  Me.  322  (69  Am.  Dec.  99);  Vredenhurg 
V.  Behauy  83  La.  Ann.  627;  Filbum  v.  Peoples  Palace  <& 
Aquarium  Co  2^  Q,  B.  Div.  258;  Manger  v.  Shipman^  30 
Neb.  352;  May  v.  BurdetL,  9  Q.  B.  111.  But  that  rule 
seems  to  have  been  somewhat  relaxed,  or,  at  least  so  ex- 
plained as  to  be  better  understood.  Judge  Oooley,  in  his 
work  on  Torts,  takes  the  position  that,  as  the  keeping  of 
wild  animals  for  many  purposes  has  become  recognized  as 
proper  and  usful,  the  liability  of  the  owner  or  keeper  for 
any  injury  by  them  to  the  person  or  property  of  others 
should  rest  on  the  doctrine  of  negligence;  that,  while  a 
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high  degree  of  care  is  demanded,  yet  if,  notwithstanding 
this,  they  do  mischief,  it  should  be  treated  as  accidental 
only.     Oooley,  Torts,  348.    In  Earl  v.  Van  AUtme^  8  Barb, 
630,  Sheldon,  J.,  after  a  careful  review  of  authorities  then 
existing,  reached  the  conclusion  that  liability  depended 
not  on  the  fact  that  animals  occasioning  the  injury  are 
ferm  naturcBj  but  upon  the  owner's  knowledge  of  ttieir  dis- 
position.    Thus  domestic  animals  are  by  nature  harmless, 
and  upon  this  the  owner  may  rely  until  he  has  ascertained 
to  the  contrary.     If,  however,  he  harbors  a  domestic  animal 
known  to  him  to  be  forocious,  he  is  liable,  without  poof, 
of  having  become  aware  the  animal  has  previously  been 
guilty  of  like  acts.     See  2  Cyclopedia,  Law  &  Proc.    868. 
Wild  animals  are  by  nature  fierce  and  dangerous,  and 
hence  of  this  every  one  is  charged   with  notice.      That  is 
their  natural  state.       The    conclusions    he  reached  are: 
"(1)  That  one  who  owns  or  keeps  an  animal  of  any  kind 
becomes  liable  for  any  injury  the  animal  may  do,   only  on 
the  ground  of  some  actual  or  presumed  negligence  on  his 
part:    (2)  that  it  is  essential  to  the  proof  of  negligence, 
and  sufficient  evidence  thereof,  that  the  owner  be  shown 
to  have  noticed  the  propensity  of  the  animal  to  do  mis- 
chief;   (8)  that  proof  that  the  animal  is  of  a  savage  and 
ferocious  nature  is  equivalent  to  proof  of  express  notice." 
In   May  v.    Burdett,   9   Q.    B.    101,  the   wife   had    been 
bitten  by  a  monkey.      The  declaration  alleged  the  fero- 
cious character  of  the  animal  and  defendant's  knowledge 
of  it.     Subsequent  to  verdict,  defendant  moved  in  arrest 
because  of  the  omission  to    aver  negligence,   and  Chief 
Justice  Denman  said :    "But  the  conclusion  to  be  drawn 
from  an  examination  of  all  the  authorities  appears  to  us 
to  be  this:    That  a  person  keeping  a  mischievous  animal, 
with  knowledge  of  its  propensities,  is  bound  to  keep  it 
secure  at  his  peril,  and  that,  if  it  does  mischief,  negligence 
is  presumed.     The  negligence  is  in  keeping  such  an  ani- 
mal after  notice." 
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Liability  for  safe-keeping  depends  not  so  much  on  the 
classification  of  animals  into  wild  and  domestic  as  upon 
their  natural  propensity  for  mischief.  If  Jiiej  are  fero- 
cious and  savage,  like  the  -lion,  tiger,  etc.,  the  keeper  is 
bound  to  know  the  danger  incident  to  their  confinement; 
and  the  mere  charge  of  not  having  been  so  restrained  as 
to  avoid  injury  is  tantamount  to  an  allegation  of  negli- 
gence. But  bees,  while  generally  classed  as  fercB  natures 
are  so  useful  and  common  as  to  be  all  but  domesticated. 
Keepers  of  the  aPiary  have  carefully  studied  their  habits 
and  instincts,  and  control  them  almost  as  certainly  as  do- 
mestic animals.  Serious  injuries  from  them  are  \  ery  rare, 
and,  unless  some  want  of  care  in  their  management  is 
shown,  the  owner  ought  not  to  be  held  responsible  for 
damages  occasioned  by  them.  See  Earl  v.  Van  Alstine^ 
8  Barb.  630.  Nothing  could  be  done  by  the  keeper  of  bees 
to  protect  all  from  their  attacks.  These  might  occur  miles 
from  the  hives,  and  beyond  his  reach.  But  they  have  fixed 
habitations.  Stais  v.  Repp^  104  Iowa,  305.  The  location 
for  these  is  always  a  matter  for  his  determination,  and  it 
is  not  too  much  to  exact  of  him  the  exercise  of  ordinary 
prudence  in  so  placing  the  hives  as  to  avoid  unnecessary 
danger  to  those  who  are  likely  to  make  lawful  use  of  the 
premises  or  the  highway  nearby.  In  other  words,  he  must, 
as  was  held  in  Tellierv.  Pellandj  5  Rev.  Leg.  61, — a  simi- 
lar case, — so  use  his  own  as  not  to  interfere  with  the  rights 
of  others. 

The  defendant  naturally  expected  people  to  visit  his 
home,  and  that  teams  would  in  all  probability  be  hitched 
to  the  post  It  was  put  there  and  maintained  for  that 
purpose,  and  this  in  itself  was  an  assurance  that  it  was  a 
safe  place  to  leave  horses.  But  that  was  the  course  the 
bees  were  likely  to  fly  in  going  to  and  from  their  hives, 
and  there  was  evidence  to  the  effect  that  they  were  prone 
to  attack  horses  when  perspiring,  if  near  them.  More- 
over, the  defendant  was  advised  of  this,  as  his  daughter 
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had  cautioned  a  music  teacher  in  his  presence  of  the  danger 
from  them  in  tying  her  horse  to  this  very  post  but  a  few 
days  before.  In  this  respect  the  case  differs  from  Bdrl  v. 
Van  Alatine^  supra^  where  the  bees  had  been  in  the  same 
place  eight  years  without  knowledge  of  their  molesting 
any  one.  Because  <  f  their  situation  and  the  notice  of 
their  inclination  to  intefere  with  horses  when  hitched 
where  plaintiff  left  his  team,  the  question  of  defendant's 
negligence  was  for  the  jury,  as  was  also  that  of  contribu- 
tory negligence. 

II.  Appellant  has  called  attention  to  several  author- 
ities to  the  effect  in  principle  that  plaintiff,  in  entering 
defendant's  premises,  was  merely  a  licensee,  and  assumed 
a.  samb-  proxi-  ^^^  risks  of  their  condition.  See  Paris  v. 
'  mate  cause."  ^^j^^.^^  134  i^d.  269  (38  N.  E.  Rep.  1028,  89 
Am.  St  Rep.  261);  Dobbins  v.  Railroad  Co.^  91  Tex.  60 
(41  S.  W.  Rep.  62,  88  L.  R.  A.  578,  66  Am.  St.  Rep.  892); 
Oibson  V.  Leonard^  148  111.  182  (82  N.  E.  Rep.  182,  17  L. 
RA.  588,  36  Am.  St.  Rep.  'dn)\Plummer  v.  Bill,  156  Mass. 
426(81  N.KRp.  128,  82  Am.  St  Rep.  ^'d)\0' Connor  v. Rail- 
road Co.  44  La.  889  (10  South.  Rep.  678);  Hart  v.  Cole  156 
Mass.  475  (81N.  E.  Rep.  644, 16  L.  R.  A.  557).  What  bear- 
ing this  has  on  the  case  we  are  unable  to  understand.  If, 
because  of  defendant's  negligence,  the  bees  attacjted  the 
horses  left  without  fault  in  the  road,  and,  owing  to  this, 
they  crowded  through  or  jumped  over  the  fence  in  the  vicin- 
ity of  the  hives,  and  were  so  injured  as  that  death  resulted, 
of  which  the  first  attacks  were  the  proximate  cause,  then  he 
is  liable,  regardless  of  any  duty  owing  to  plaintiff  while 
on  the  premises. 

II.  Appellant  urges  that  there  was  no  evidence  from 
which  it  could  be  found  the  bees  stung  the  horses  in  the 
road.  No  direct  testimony  to  that  effect  was  offered,  and 
I.  Samb:  evi-  ^*  could  hardly  be  expected  that  the  bees  at- 
^"^-  tacking  the  horsea  would  be  specifically  ident- 

fied    as  defendant's.     It  was  shown  that  the  team   was 
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gentle;  that  the  gums  were  but  about  twenty-five  feet  dis- 
tant, facing  toward  the  horses;  that  the  bees  went  away 
and  returned  in  the  direction  of  the  horses;  that,  if  the 
wind  blew  from  the  horses  in  the  direction  of  the  gums, 
they  would  be  likely  to  attack  them.  The  circumstances 
were  such  m  to  render  it  reasonably  probable  that  the 
attack  by  bees  from  defendant's  hives  caused  the  horses 
to  break  loose.  A  gentle  team  would  not  be  likely  to 
break  away  because  of  the  biting  of  flies,  and  the  sugges- 
tion that  some  one  else's  bees  may  have  done  the  mischief 
is  not  of  importance,  in  view  of  the  situation.  We  think 
the  question  was  f  r  the  jury.  See  BrownAeld  v.  Railway 
107  Iowa,  254. — Affirmed. 


Elizabeth  Manson,  v.  Alexander  Simplot  et  al^  Appellants. 

Foreclosure  of  Mortgage;     principal- and  aqsnt:     knowuedge  of 
1      AQENT.      A  principal  is  bonnd  by  the  knowledge  of  his  auth- 
orized agent. 

Guardian  and  Ward:      funds  of  ward:     how  held.       A  guardian 
3     cannot  use  his  ward's  money  without  authority,  and  one  who 
receives  the  money  of  an  infant  with  knowledge  of  a  want  of 
authority  in  pay  or  to  use  it  holds  it  in  trust. 

Improper  Use  of  Ward's  Funds:     ratifioation.      Where  the  guar- 
3      dian  uses  funds  of  his  ward,  with  his  knowledge,    and  arriv- 
ing at  age  he  ratifies  the  transaction,  he  cannot  complain. 

Appeal  from  Dubuque  District  Court, — Hon.  Fred  O'Don- 
nell.  Judge. 

Thursday,  January  22,  1903. 

An  action  to  foreclose  a  real  estate  mortgage  given  by 
Alexander  and  Oharles  Simplot  to  seizure  their  joint  note 
of  $10,000.  The  defendant  Franklin  A.  Simplot  was  the 
son  of  Alexander  Simplot,  and  when  he  was  about  sixteen 
years  of  age  he  recovered  of  tlie  C'liicago,  St.  Paul  &  Kan- 
sas Oity  Railway  Company  $4,8(^0  for  an  injury   which  he 
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received  while  in  its  employ.  His  father .  received  this 
money  as  his  guardian,  and  immediately  used  $3,800  of  it 
to  pay  on  the  note  given  by  himself  and  his  brother  to  this 
plaintiff.  At  the  time  he  made  this  payment,  he  made 
his  individual  note  to  his  son,  Franklin,  and,  as  security 
therefor,  executed  a  second  mortgage  on  the  property  cov- 
ered by  the  plaintiff's  mortgage.  This  note  was  left  with 
Mr,  Lyon  for  safe-beeping  for  the  son,  and  the  mortgage 
was  property  recorded.  This  action  was  commenced  in 
December,  1897,  and  Franklin  A.  Simplot  was  at  that 
time  past  twenty-four  years  of  age.  By  cross-petition  he 
alleged  that  the  $3,800  of  his  money  paid  by  his  father  to  the 
plaintiff  was  paid  with  the  knowledge  of  the  plaintiff  that 
it  was  his  money,  and  under  an  agreement  with  her  that 
he  should  have  an  Assignment  of  her  mortgage  for  that 
amount,  and  should  have  a  first  lien  on  the  property  there- 
for. He  asked  for  a  judgment  against  his  father  for  $3,800, 
with  interest,  and  that  it  be  declared  a  first  lien  on  the 
interest  of  his  father  in  the  property  <50vered  by  the  plain- 
tiff's mortgage.  There  was  a  decree  of  foreclosure  for  the 
plaintiff,  adjudging  her  mortgage  a  first  and  superior  lien 
on  the  premises.  There  was  also  a  judgment  in  favor  of 
Franklin  A.  Simplot  against  Alexander  Simplot  and  his 
mortgage  was  decreed  to  be  a  second  lien  on  the  property. 
The  defendant,  Franklin  A.  Simplot  appeals. — AMrmed, 

Henderaony  Hurd^  Lenehan  and  Keisel  for  appellant. 

Lyon  cfe  Lyon  for  appellee. 

Sherwin,  J. — The  payment  in  question  was  made  to 
the  plaintiff's  son,  who  is  shown  to  have  been  her  duly 
authorized  agent  to  receive  it,  and  whatever  knowledge^ 
I  PRiwciPAi.  ^®  ^^^  *®  ^  *^®  character  of  the  fund  which 
taow?^^  wa,s  paid  to  him,  or  as  to  the  authority  or 
of  agent.  ^^^^^^  ^j  authority  on  the  part  of  tiie  guardian 
to  so  use  it,  must  be  imputed  to  the  plaintiff,  for  under 
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such  circumstances  the  knowledge  of  the  agent  is  that  of 
the  principal.     Jones  v.  Bamford^  21  Iowa,  217. 

II.  The  guardian  had  no  authority  from  the  court  to  use 
his  ward's  money  for  the  payment  of  his  own  debt,  and  in 
thus  appropriating  it  he  was  acting  wrongfully.  Bates 
2.  Guardian      V.  Dunham^  58  lowa,  808.     And  if  the  plain- 

And  ^^Tflfd* 

funrtsof  '      tiff  knew,  or  under  the  circumstances  should 

ward:    how 

held.  have  known^  that  the  money  she  received  was 

wrongfully  paid  to  her,  she  would  hold  it  for  the  benefit  of 
the  cestui  que  trust.     2  Perry,  Trusts,  section  832. 

III.  And  in  this  case,  if  there  had  been  no  ratifica- 
tion of  the  transaction  after  the  ward  became  of  age,  it 
would  perhaps  be  the  duty  of  the  court  to  grant  the  relief 
3    Improper     '  ^^sked  by  Fraukliu  A  Simplot,  because  we  are 

f^ds:'^.*  inclined  to  the  view  that  the  plaintiff's '-on 
ification.  knew  that  the  money  belonged  to  Franklin 
Simplot,  and  that  it  was  used  for  the  payment  of  his 
father's  debt  without  authority  of  law.  But  we  need  not 
determine  this  definitely,  for  the  evidence  convinces  us 
that  it  was  so  paid  under  the  express  direction  of  the  ward^ 
who  was  present  at  the  time,  and  took  part  in  the  tran- 
saction, and  accepted  the  note  and  mortgage  t^xecuted  by 
his  father  for  the  money.  True,  he  was  an  infant  at  that 
time,  and  his  part  in  the  transaction  would  not  bind  him, 
providing  he  saw  fit  to  disaffirm  the  same  after  his  legal 
disability  was  removed.  This,  however,  he  did  not  do. 
On  the  contrary,  soon  after  he  became  of  age,  he  was  fully 
advised  of  the  transaction,  and  knew  that  he  held  his 
father's  note  for  the  money  and  a  second  mortgage  secur- 
ing the  same.  If  he  was  n  )t  satisfied  with  this  security, 
•  it  was  his  duty  to  disaffirm  his  contract  within  a  reason- 
able time,  and  this  he  did  not  do.  Jones  v.  Jo7ies^  46  Iowa 
466.  If  there  had  been  an  agreement  that  the  payment  of 
ttiis  money  should  operate  as  an  equitable  assignment  of 
a  corresponding  interest  in  the  plaintiff's  mortgage,  the 
appellant  would  be  entitled  to  the  relief  asked,  but  the 
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evidence  does  not  satisfy,  ns  that  there  was  such  an  agree- 
ment. Nor  are  we  able  to  find  that  the  appellant  was 
tinder  any  mental  disability  at  the  time  of  any  of  the  trans- 
actions in  question. 

The  judgment  is  affirmed. 


Mary  Faust,  Appellee,  v.  A.  W.  Hosford,  Appellant. 

Action  for  Money  Fraudulently  Obtained;      principal  and  agent: 
LIMITATIONS.    Wliere  the  relation  of  principal  and  agent  exists 

1  and  a  fraud  is  perx)etrated  by  the  agent,  the  statute  of  limita- 
tions will  not  commence  to  run  against  an  action  for  the  fraud 
until  the  fraud  is  discovered,  or  until  such  time  as  the  same, 
by  the  exercise  of  reasonable  diligence,  may  be  discovered. 

Same:     silence  op  agent:     continuation  op  fraud:     burden  of 

2  proof.  Where  an  actul  fraud  is  committed  upon  the 
principal,  silence  on  the  part  of  the  agent  amounts  to  a 
continuation  and  concealment  of  the  original  fraud,  and  the 
burden  is  on  the  agent  to  show  the  principal's  knowledge  of 
the  fraud. 

Failure  to  Discover  Fraud:       diligence:      concealment:      jury 
8     question.      Ordinarily,   the  question  of   whether  the  plain- 
tiff's failure  to  discover  the  fraud  is  the  result  of  a  failure  to 
use  due  diligence,  or  that  the   agent  concealed  the  wrong,   is 
for  the  jury. 

Reliance  on  Agent's  Statements.     Where  there  is  actual  fraud,  the 
4     principal  may  rely  on  the  statements  of  the  agent  until  some- 
thing transpires  to  put  a  reasonably  prudent  person  on  inquiry. 

Instructions:     construed  together.     Where  the  court's  instruc- 
6     tions,  construed  together,  announce  correct  principles,  the  ver- 
be  disturbed,  though  taken  singly  they  may  be 


diet  will  not 
erroneous. 


Same:  •  when  erroneous:     An  instruction  which  authorizes  a  re- 

6  covery  and  ignores  the  main  defense  in  the  action,  is  erroneous. 

Evidence :     admissibility.      Rulings  of  court  on  the  competency  of 

7  expert  and  other  evidence  on  the  question  of   value  considered 
and  the  exclusion  of  same  held  error. 

Vol.  119  Iowa.— 7. 
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Appeal  from  Dubuque  District  Court. — Hon.  Feed  O'Don- 
NBLL,  Judge. 

Thubsday,  January  22,  1908. 

Action  at  law  to  recover  a  sum  of  money  said  to  have 
been  obtained  from  plaintiff  by  defendant,  as  her  agent, 
through  fraud  and  deceit.  Trial  to  a  jury,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Reversed. 

Longueville  cfe  Eintzinger  for  appellant. 

Henderson^  Hurd^  Lenehan  cfe  Kiesel  for  appellee. 

Dbemer,  J. — Defendant  obtained  from  plaintiff  the 
sum  of  $700;  she  says,  as  her  agent,  for  the  purpose  of  in- 
vesting it  in  first  mortgage  securities.  After  obtaining 
the  money,  defendant  brought  plaintiff  a  note  of  one 
Hassett,  secured  by  mortgage  on  his  (Hassett's)  home- 
stead. This  was  in  fact  a  second  mortgage  on  the  prop- 
erty, although  plaintiff  claims  that  defendant  represented 
it  was  a  first  one  when  he  delivered  the  same  to  her,  and 
stated  that  she  (plaintiff)  "could  depend  upon  him." 
Defendant  obtained  the  money  in  the  year  1892,  but  there 
is  evidence  tending  to  show  that  plaintiff  did  not  discover 
that  the  mortgage  given  was  a  second  one  until  the  year 
1899,  when  she  offered  the  same  back  to  defendant,  and 
demanded  the  return  of  her  money.  This  action  was  com- 
menced April  10,  1900.  That  defendant  knew  the  mort- 
gage he  gave  plaintiff'  was  a  second  one  is  undisputed;  but 
he  claims,  among  other  things,  that  plaintiff's  action  is 
barred  by  the  statute  of  limitations,  and  that  the  court 
erred  in  denying  his  motion  for  a  directed  verdict  on  this 
ground,  and  in  refusing  to  give  certain  instructions  to  the 
effect  that  the  action  was  barred.  The  trial  court  instructed 
that:  "Where  a  party  by  a  fraudulent  representation  in- 
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educes  another  to  rely  upon  something  as  true,  which  in 
€act  18  not  true,  and  upon  the  falsity  of  such  representa- 
tion alone  would  there  be  a  cause  of  action  iu  favor  of  the 
person  so  relying  on  such  false  representa-tion  than  the  per- 
xiod  of  five  years  within  which  an  action  must  be  brought, — 
would  not  commence  to  run  until  after  the  false  representa- 
rtion  is  found  to  be  false,  or  might  with  reasonable  diligence 
iiave  been  found  to  be  false.  '*  It  further  instructed  that,  if 
Hosford  was  acting  as  plaintiff's  agent,  she  had  the  right 
ix)  rely  on  his  representations  as  to  the  character  of  the 
•security,  and  that  she  was  not  required  to  examine  the 
public  records  or  to  take  any  action  until  she  had  reason  to 
believe,  from  knowledge  or  information  coming  to  her, 
lihat  her  instructions  had  been  disobeyed. 

I.  The  gist  of  plaintiff's  action  is  fraud  committed 
"upon  her  by  her  agent,  and  in  such  cases  the  statute  does 
mot  begin  to  run  until  actual  discovery  of  the  fraud,  or 
ti.  Fraud:  prin-  ^^^^1  s^ch  time  as,  in  the  exercise  of  ordinary 
agSitf  umi-  <5^re  and  diligence,  the  fraud  might  have  been 
toiioM.  '  discovered.  On  account  of  the  fiduciary  rela- 
tions existing  between  defendant  and  plaintiff,  and  the 
alleged  fraud,  this  action  was  heretofore  solely  cognizable 
in  a  court  of  equity;  hence  the  statute  above  referred  to 
applies,  and  there  was  no  error  in  the  rulings  so  far  com- 
plained of.  Blakeney  v.  Wylandy  115  Iowa,  607.  Aside 
from  this,  the  action  is  not  barred,  because  of  defendant's 
fraudulent  concealment  of  the  facts.  Boomer  JDist  Tp. 
u  i^rencA,  40  Iowa,  601;  Wilder  v.  Secor^  72  Iowa,  161. 
In  such  a  ca§e  the  statute  begins  to  run  from  the  time  the 
^ause  of  action  is  discovered,  or  might  by  the  use  of  reas- 
onable diligence  have  been  discovered.  The  relation  of 
principal  and  agent  is  one  of  trust  and  confidence, — as 
much  so  as  that  of  guardian  and  ward;  and  when  defend- 
-ant  not  only  aflBrmatively  misrepresented  the  character  of 
the  security,  but  made  statements  calculated  to  throw 
plaintiff  off  her  guard,  and  to  cause  her  to  abstain  from 
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making  inquiries,  he  was  guilty  of  such  fraudulent  con- 
cealment as  will  save  the  case  from  the  statute  until,  a& 
we  have  said,  plaintiflF  became  awaie  of  the  fraud,  or  by 
the  use  of  ordinary  care  and  diligence  should  have  discov- 
ered it.     Blakeney  v.  Wyland^  supra. 

Where  persons  stand  with  reference  to  each  other  as 
principal  and  agent,  and  the  agent  commits  an  actual 
fraud    upon  the  principal,   mere  silence    upon    his  part 

2.  Same-  si-  amouuts  to  a  fraudulent  concealment,  within 
agent:°  a>n-  ^^^  ^ule  abovo  stated.  In  other  words,  hi& 
fraSdfbiir-     silence  is  regarded  as  a  continuation  of  the 

enoproo.  Qj.jgjQj^|  fraud,  and  a  concealment  of  the 
cause  of  action.  Bailey  v.  Glover^  21  Wall,  342  (22  L. 
Ed.  636);  Lumber  Co.  v.  Reynolds,  121  Oal.  74  (53  Pac. 
Rep.  410);  Perry  v.  Smith,  31  Kan.  423  (2  Pac.  Rep.  784); 
JBankv.  Harris,  118  Mass.  147;  £tng  v.  MacKellar  109  N. 
Y.  215  (16  N.  E.  Rep.  201).  And  in  such  cases  the  burden 
is  on  the  defendant  to  show  plain  tiff  ^s  knowledge  of  the 
fraud.     Harlin  v.  Stevenson,  30  Iowa,  371. 

Whether  or  not  plaintiff's  failure  to  discover  her  cause 
of  action  was  due  to  failure  on  her  part  to  use  due  dili- 
gence, or  to  the    fact  that  defendant  so  concealed  the 

3.  Failure  to  wroug  as  that  plaintiff  was  unable  to  discover 
frSSdl^  diii-  ^^  t)y  the  exercise  of  due  diligence,  is  ordinarily 
oSdment?"'    a  question  of  fact  for  the  jury.     Rosenthal  v. 

jury  question,    j^^^^^^^  j^j  jj    g  jgg    ^^  g^^^  qj.^  j^^^    882,  28 

L  Ed.  395).  Had  the  action  been  between  strangers,  the 
instructions  we  have  quoted  would  undoubtedly  have  been 
erroneous;  but^  because  of  the  relations  existing  between 
the  parties  to  this  litigation,  it  was  undoubtedly  correct.  In 
In  re  Humphreys  v.  Mattoon,  43  Iowa,  556,  there  was  no 
active  fraud,  but  merely  fraudul  ^ntconcealment  of  a  cause 
of  action,  and  the  action  was  not  grounded  on  fraud  ;heneo 
the  case  does  not  apply. 

But  it  is  said  that,  as  the  first  mortgage  upon  the 
property  was  recorded,  plaintiff  was  bound  to  take  notice 
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thereof,  and  that  she  had  the  means  thereby  of  acquiring 
full  knowledge  of  the  fraud,  and,  had  she  exercised  the 
least  degree  of  care,  she  would  have  done  so;  and  Mather 
€j.  Rogers^  99  Iowa,  292;  Heath  v.  Elliott^  83  Iowa,  857; 
Allen  V.  Eailway  Ca*^  90  Iowa,  478;  Laird  v.  Kilboume^ 

70  Iowa,  86, — and  other  like  cases  are  relied  upon.  The 
Laird  Case  is  clearly  not  in  point,  because  no  fiduciary 
relations  existed  between  the  parties,  and  the  same  may 
be  said  of  Aliened  Case.  In  the  Mather  and  Heath  Case 
there  was  no  active  fraud,  but  fraudulent  concealment 
alone  was  relied  upon.  Kothing  was  done  in  either  case 
to  throw  plaintiff  off  his  guard.  Here,  as  we  have  seen, 
defendant's  active  fraud  is  deemed  a  continuing  one;  and 
plaintiff  was  not  required,  as  a  matter  of  law,  to  go  to  the 
4.  RBtiANCB  on  public  records  to  discover  his  deceit.     She  had 

m«Qtif  *  the  right  to  rely  on  the  statements  of  her 
trusted  agent,  and,  until  something  arose  which  would  put 
A  reasonably  prudent  person  on  his  guard,  plaintiff  was 
not  negligent  in  failing  to  resort  to  the  records.  In  other 
words,  plaintiff  was  justified  by  reason  of  defendant's  rela- 
tion to  her,  in  relying  on  his  statements,  which,  as  we 
liave  seen,  are  regarded  as  continuing,  until  by  the  use  of 
reasonable  care  and  diligence  she  should  have  discovered 
his  misrepresentations.  Plaintiff  was  not  then  required 
to  go  to  the  public  records  to  discover  the  fraud,  but  had 
the  right  to  rely  on  defendant's  statements  until  some- 
thing occurred  which  would  put  a  reasonably  prudent  person 
on  inquiry  to  discover  the  facts.     Bradford  v.  McCormick^ 

71  Iowa,  181.  See,  also,  Vigua  v.  O^Bannon^  118  111.  884 
{8  N.  E.  Rep.  779).  Statements  found  in  some  of  our  cases 
seem  inconsistent  and  irreconcilable,  but,  when  construed 
with  reference  to  the  particular  facts  involved,  there  is  no 
<3onflict,  except,  perhaps,  in  the  language  used  by  way  of 
argument.  It  must  constantly  be  borne  in  mind  that  in 
this  case  the  relation  of  principal  and  agent  existed  be- 
tween the  parties^  and  that,  in  so  far  as  the  point  now 
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under  consideration  is  concerned,  there  was  actual  fraud 
and  misrepresentation  by  the  defendant.  With  these  facts- 
in  mind,  the  rules  we  have  announced  will  be  found  not 
to  conflict  with  any  of  our  previous  decisions,  Thayer  v. 
Trust  Co^  41  0.  0.  A.  106,  100  Fed.  Rep.  901,  relied  upon 
by  appellant,  is  distinguishable  on  these  grounds,  as  also 
is  Nave  v.  Price  21  Ky.  L.  1538  (56  S.  W.  Rep.  882). 

II.  Next  it  is  contended  that  the  verdict  is  contrary- 
to  the  thirteenth  instruction,  which  reads  as  follows:  **(13> 
If  a  person  of  ordinary  care  and  prudence  in  the  manage- 
ment of  his  property  could  have,  by  the  exercise  of  suclt 
diligence  as  a  man  of  ordinary  care  would  exercise,  found 
out  and  ascertained  that  there  was  a  prior  mortgage  on 
the  premises  in  question,  by  inquiry,  or  examination  of 
the  mortgage  records  of  this  county,  more  than  five  year& 
before  this  action  was  commenced,  then  the  plaintiff  can- 
not recover.  If  by  the  exercise  of  such  diligence  it  could 
not  have  been  found  out  more  than  five  years  before  the- 
action  was  commenced,  then  it  would  not  be  barred  by 
the  statute  of  limitations."  Had  this  instruction  stood 
alone,  there  would  have  been  no  doubt  of  the  correctness^ 
of  appellant's  contention,  but  it  was  followed  by  these: 
"(14)  In  determining  whether  the  plaintiff  was  or  was  not 
negligent  (that  is,  did  not  exercise  due  diligence  to  dis- 
cover the  existence  of  a  prior  mortgage),  you  should  con- 
eider  the  relations  existing  between  the  parties, — whether 
the  defendant  made  any  statements  or  representations  ta 
plaintiff  as  to  the  mortgage  being  a  first  mortgage  while 
he  was  acting  as  her  agent, — and,  together  with  all  the 
other  facts  and  circumstances  before  you,  say  whether  she 
was  or  was  not  diligent  in  discovering  the  existence  of  the 
iirsfc  mortgage  on  the  premises  in  question  at  the  time  she 
did  discover  it."  **(18)  If  you  find  from  the  evidence  that 
the  defendant,  Hosford,  was  acting  for  the  plaintiff  in 
making  the  loan  for  her,  you  are  instructed  that  she  wafr 
justified  in  relying  upon   his    representations   as   to  the 
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character  of  the  security  he  was  to  obtain  for  her,  and 
in  accepting  the  security  furnished  by  him  as  in  every- 
thing corresponding  to  her  instructions.  You  are  further 
instructed  that  she  was  not  required  to  examine  the  records 
to  discover  whether  or  not  the  mortgage  obtained  for  her 
was  a  first  mortgage,  or  to  take  any  action  until  she  had 
re^tson  to  believe,  from  knowledge  or  information  coming 
to  her,  that  her  instructions  had  been  violated." 

An    elementary    rule    of    law    is    that    instructions 
should  be  construed  together,  and  if,  when  so  construed, 
they  announce  correct  principles,  a  verdict  based  thereon 
5.  iwarauc-        ^^^^  ^^*  ^®  disturbed,   although,  considered 
^m^t^^'   singly,  they  might  be  held  erroneous.    Mun- 
«^^*^-  ger  V.  City  of  Waterloo,  88  Iowa,  659.     Taken 

together,  we  think  the  instructions  are  not  erroneous,  and 
that  defendant  was  not  entitled  to  a  verdict  on  the  evi- 
dence because  of  the  rule  announced  in  the  thirteenth 
instruction.  In  view  of  the  conclusion  reached,  it  is 
perhaps  well  to  say  that  the  apparent  conflict  in  these 
instructions  should  be  avoided  upon  a  retrial.  That  the 
eighteenth  is  deemed  correct  will  appear  from  what  we 
have  already  said.  But  for  instruction  sixteen,  to  which 
we  shall  presently  refer,  we  might  say  that  the  verdict  was 
based  on  this  instruction ;  and,  even  if  the  thirteenth  is  in 
conflict  therewith  and  erroneous,  we  would  not  be  required 
to  set  it  aside  on  this  ground.  Newell  v.  Martin,  81  Iowa, 
241;  Hillehrand  V.  Green,  98  Iowa,  661. 

III.  Instruction  sixteen  asked  by  the  plaintiflf,  and 
given  by  the  court,  reads  as  follows:  "(16)  You  are  in- 
structed that  if  you  find  from  the  evidence  that  the  de- 
fendant undertook  to  act  for  plaintiflf  in  loaning  her 
money  upon  mortgage  security,  and  you  further  find  that 
she  directed  him  that  the  mortgage  should  be  a  first  mort- 
gage upon  real  estate  security,  and  that  defendant,  in 
violation  of  such  instructions,  loaned  her  money  on  real 
estate  ui>on  which  there  was  a  prior  mortgage  for  1700, 
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the  plaintiflf  would  be  entitled  to  recover  the  money  so 
loaned  by  him  contrary  to  her  instructions."  This  in- 
struction was  manifestly  erroneous,  and,  taken  in  connec- 
tion with  No.  18,  which  we  have  already  quoted,  was  un- 
questionably misleading  and  prejudicial.  It  entirely 
eliminates  the  main  defense  relied  upon  by  defendant, 
and  permitted  the  jury  to  find  a  verdict  for  plaintiff  with- 
out reference  to  the  question  of  the  statute  of  limitations. 
That  the  instruction  is  erroneous,  see  Meyer  v.  .Button 
Co.  112  Iowa,  61;  Quinn  v.  Railway  Co.^  107  Iowa,  710. 

IV.  A  witness  for  plaintiff  testified  as  to  the  value 
of  the  lot  on  which  the  mortgage  was  given,  based  on  its 
being  seventy  by  eevcnty-five  feet  in  size.  On  cross  exam- 
e,   QA»*i..  ^^«  ination  he  was  asked  its  value  had  it  been 

o.    same:    wncn 

erroneous,  gevouty  by 'one  hundred  and  twenty-five  or 
one  hundred  and  fifty  feet.  Objection  to  the  question 
was  sustained.  It  should  have  been  overruled.  The  wit- 
ness was  an  expert,  and  the  question  was  proper  for  test- 
ing the  value  of  his  opinion.  Moreover,  there  was  some 
evidence  tending  to  show  that  the  lot  was  seventy  by  one 
hundred  and  twenty-five  feet.  Defendant  offered  to  prove 
the  cost  of  the  improvements  placed  upon  the  property,  as 
tending  to  show  its  value.  The  parties  made  this  an  issue, 
and  we  think  the  evidence  should  have  been  admitted. 
He  also  proposed  to  prove  iona  fide  offers  to  the  owner  of 
certain  sums  for  the  property,  or  a  part  thereof.  This, 
also,  should  have  been  admitted  on  the  question  of  value. 
We  are  not  to  be  understood  as  assenting  to  the  doctrine 
that  the  value  of  the  lot  on  which  the  mortgage  was  given 
was  properly  made  an  issue.  On  that  point  we  express  no 
opinion.  Our  pronouncement  is  made  on  the  proposition 
that  the  parties  treated  it  as  material,  and  tried  the  case 
on  that  theory.  Other  points  will  notarise  upon  a  retriil, 
and  we  do  not  consider  them. 

For  the  errors  pointed  out,  the  judgment  is  revkrskd. 
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-Sarah  E.  Barry,  Appellee,  v.  W.  H.  Rownd,  May  Rownd, 
Appellants,  and  0.  A.  Rownd,  Ella  0.  Rownd,  S.  H. 
Rownd  and  Sarah  P.  Rownd,  Appellees. 

Reformation  of  Deed:  mistake  of  grantee's  agent:  principal 
bound  by  :  evidenob.  Where  a  grantee  of  land  .entrusts  the 
conreyanoe  to  another  as  his  agent  and  the  agent  makes  a 
mistake  in  the  description,  such  mistake  becomes  that  of  the 
principal,  and  where  it  appears  that  the  grantor  relied  on  the 
agent  to  draw  the  deed,  eqnity  will  reform  the  same  for  the 
grantor.  Evidence  considered  and  held  to  establish  a  mistake 
in  the  description. 

Appeal  from  Black  Hawk  District   Court. — Hon.    F.    C. 
Platt,  Judge. 

Thubsday,  January  22,  1908. 

Action  in  equity  for  the  reformation  of  a  deed  convey- 
ing certain  real  estate.  There  was  a  decree  for  the  plain- 
tiff, and  the  defendants  W.  H.  Rownd'  and  May  Rownd 
ifcppeal.  The  opinion  sufficiently  states  the  facts. — 
AMrmed. 

JBemenway  &  Martii  for  appellants. 
Alfred  Grundy  for  appellee. 

Bishop,  0.  J.— On  May  28,  1890,  plaintiff  was  the 
owner  in  fee  of  the  south  120  acres  of  the  S.  W.  i  of  sec- 
tion 13,  township  89,  range  14,  Black  Hawk  county.  On 
the  day  named,  she  executed  and  delivered  a  warranty 
deed  of  the  west  thirteen  rods  of  said  parcel  of  land  to  the 
appellant  W.  H.  Rownd.  It  is  alleged  in  the  petition  that 
a  mistake  was  made  in  the  execution  of  said  deed ;  that 
the  tract  of  land  actually  sold,  and  intended  to  be  con- 
veyed,  was  the  west  thirteen  rods  of  said  120-acre  tract, 
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less  a  parcel  thereof  measuring  six  rods  east  and  west,  and 
ten  rods  north  and  south,  in  the  extreme  southwest  corner 
of  said  tract.  The  answer  of  the  defendants  W.  H.  Rownd 
and  May  Rownd,  his  wife,  denies  the  mistake  alleged. 
All  the  other  defendants  answer  admitting  each  and  every 
allegation  of  the  petition. 

It  appears  that  the  plaintiff  and  the  defendants  W.  H.» 
S.  H.,  and  0.  A.  Rownd  are  sister  and  brothers.  The 
otlier  defendants  are  the  wives  of  the  several  defendants 
named.  The  plaintiff  resides  in  Minneapolis,  Minn.,  and 
the  defendants  reside  in  or  near  Oedar  Falls,  Black  Hawk 
county.  The  property  in  question  is  situated  near  the 
normal  school  in  Oc»dar  Falls,  an  J  the  defendants  for  the 
sake  of  profit  agreed  among  themselves  to  purchase  the 
same  on  joint  account,  plat  it,  and  put  the  lots  on  the 
market  for  sale.  Having  so  agreed,  it  was  left  to  0.  A. 
Rownd  to  arrange  for  the  purchase  and  conveyance  from 
the  sister.  The  negotiations  were  carried  on  wholly  by 
correspondence  between  said  0.  A.  Rownd  and  plaintiff. 
A  purchase  having  been  made,  title  was  taken  in  the  name 
of  W.  H.  Rownd,  this  being  done  pursuant  to  a  mutual 
understanding,  antl  the  purpose  thereof  being  simply  to 
facilitate  the  platting  of  the  tract  and  the  subsequent  con- 
veyance of  the  lots.  The  small  parcel  of  land,  which  is 
the  subject  of  the  alleged  mistake,  was  at  the  time  occu» 
pied  by  a  public  school  building  under  a  lease  having 
several  years  to  run.  The  letters  passing  between  plain- 
tiff and  C.  A.  Rownd  had  been  destroyed  bi  fore  this  action 
was  commenced,  and  oral  evidence  as  to  the  contents- 
thereof  was  admitted  upon  the  trial.  It  is  the  testimony 
of  plaintiff  and  of  0.  A.  Rownd  that  the  sale  was  made  on. 
the  basis  of  $100  per  acre;  that  it  was  the  express  under- 
standing of  the  parties,  and  so  stated  in  the  letters,  that 
the  schoolhouse  lot,  so  called,  could  not  then  be  sold,  and 
that  the  same  was  reserved  by  plaintiff.  The  deed  was 
drawn  by  0.  A.  Rownd,  and,  in  respect  thereto,  he  saya 
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that  the  schoolhouse  lot  was  included  therein  contrary  to- 
his  intention,  and  by  his  oversight  and  mistake;  that  he 
did  not  discover  such  mistake  until  December,  1900,  when 
the  lot  having  become  vacant,  he  procured  an  abstract  of 
title  in  connection  with  his  attempt  to  make  a  sale  thereof 
on  behalf  of  his  sister;  that,  upon  making  such  discovery,, 
he  at  once  prepared  a  quitclaim  deed  for  a  reconveyance 
to  plaintiflF,  and  presented  the  same  to  W.  H.  Rownd,  and 
requested  execution  thereof,  which  was  refused.  Plaintiff 
testifies  that  she  was  not  familiar  with  land  descriptions, 
and  that,  in  signing  the  deed,  she  did  not  carefully  examine 
the  same;  that  she  had  perfect  confidence  in  her  brother,, 
and  relied  wholly  upon  his  conduct  of  the  business;  that 
she  had  no  knowledge  of  the  mistake  until  advised  by  her 
brother  0.  A.  Rownd  in  the  year  1900.  S.  H.  Rownd  tes- 
tifies that,  whil )  he  did  not  see  the  correspondence,  it  was> 
his  understanding  that  the  schoolhouse  lot  was  reserved  by  . 
plaintiflF,  and  that  he  did  not  know  that  such  lot  was- 
included  in  the  deed  description  until  in  the  year  1900.. 
On  his  own  behalf,  the  defendant  W.  H.  Rownd  testifies- 
that  in  the  letters  shown  him  there  was  no  mention  of  any 
reservation  of  the  schoolhouse  lot;  that  he  understood  that 
the  entire  strip  was  purchased;  and  he  insists  that,  having 
settled  with  his  brothers  for  their  respective  interests,  his- 
ownership  of  the  lot  is  full  and  complete^ 

Without  further  statement  as  to  the  testimony  of  the 
respective  witnesses,  we  may  say  that  a  full  reading  thereof 
satisfies  us  that  a  sale  and  purchase  of  the  schoolhouse  lot 
was  not  intended,  and  that,  in  so  far  as  the  description  in 
the  deed  includes  the  same,  it  was  by  mutual  mistake  of 
the  parties.  We  think  we  are  also  warranted  in  saying 
that  the  defendant  W.  H»  Rownd,  at  the  time  the  lands 
were  purchased  and  paid  for,  must  have  understood  that 
the  schoolhouse  lot  was  not  intended  to  be  included.. 
Computed  on  the  basis  of  $100  per  acre,  the  entire  strip- 
would  amount  to  $975.     That  only  $925  was  paid  to  plain- 
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tiflf  is  not  dieputecL  Both  0.  A.  and  S.  H.  Rownd  say  that 
the  schoolhouse  lot  was  valued  at  $50,  and  that  amount 
was  accordingly,  and  with  full  knowledge  of  all  the  parties, 
deducted  from  the  total  valuation.  W.  H.  Rownd  does 
not  in  any  direct  way  testify  in  denial  of  such  asserted 
fact.  Moreover,  CL  A.  Rownd  was  acting  in  the  premises 
for  W.  H.  Rownd,  as  well  as  for  himself,  and  this  by 
express  authority.  It  is  a  well-settled  rule  that  a  principal 
cannot  take  undue  advantage  of  a  mistake  made  by  his 
agent.  The  mistake  of  the  agent  becomes  the  mistake  of 
the  principaL 

It  is  said  in  argument,  however,  that,  admitting  the 
fact  of  mistake,  there  can  be  no  recovery  because  such 
mistake  was  confessedly  the  result  of  negligence,  and 
that,  where  such  appears,^  a  court  of  equity  will  not  decree 
reformation.  The  argument  of  counsel  has  the  merit  of 
being  very  ingenious;  as  applied  to  a  case  such  as  we 
have  before  us,  it  is  likewise  very  unsound.  Conceding 
that  a  mistake  was  made,  natural  fairness  should  prompt 
a  brother  to  reconvey  to  his  sister  without  requiring  her 
to  appeal  to  the  courts  for  an  enforcement  of  her  rights. 
Having  compelled  the  institution  of  this  action,  the  courts 
will  not,  in  view  of  the  circumstances  appearing,  permit 
him  to  take  advantage  of  the  mistake,  and  enrich  himself 
at  the  expense  of  his  sister  by  holding  fast  the  title  to  the 
land  that,  confessedly,  he  has  not  paid  for.  And  this  is 
•especialy  true  inasmuch  as  it  appears  that  the  mistake  was 
made  by  one  who  was  acting  in  his  behalf  and  by  his 
4iuthority.  This  position  is  not  without  support  in  the 
authorities.  8  Pomroy,  Equity,  section  1876;  Winana  v. 
Huyck^  71  Iowa,  459;  Herring  v.  Beaslee^  92  Iowa,  891; 
Sutton  V.  Hisser^  104  Iowa,  631. 

We  reach  the  satisfactory  conclusion  that  the  decree 
of  the  trial  court  was  right,  and  it  is  affirmed. 
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Mart  R  Lawbenoe,  Appellant,  v.  T.  Washburn,  Appellee;  ^^% 


Boundary  Lines:  erbotion  of  fence:  aoquiesobnoe :  umitation*. 
Where  a  division  line  has  heen  definitely  marked  by  the  erec- 
tion of  a  fence,  which  has  been  recognized  by  the  adjoining* 
owners  as  the  division  line  in  the  cnltivatioivof  the  land  and 
maintenance  of  the  fence  for  more  than  ten  years,  such  line  bo 
established  is  the  division  line  between  the  tracts. 

Appeal  from  Jones  District  Court — ^Hon.  H.  M.  Kemlbt^ 

Judge* 

Thursday,  January  22,  1903. 

Action  to  recover  possession  of  a  strip  of  land  along^ 
the  boundary  line  between  the  farms  of  plaintiff  and  de- 
fendant Judgment  for  defendant  and  plaintiff  appeals*. 
— AMrmed* 

Welch  cfe  Welch  for  appellant 

F.  0.  Ellison  for  appellee. 

Weaver,  J. — This  controversy  is  over  the  location  of 
the  division  line  between  adjoining  tracts  of  land  owned 
by  the  respective  parties.  These  lands  have  been  occu- 
pied and  used  for  thirty  years  or  more  by  the  plaintiff  and 
defendants  and  their  respective  grantors.  During  all  thia 
time  there  has  been  maintained  between  the  tracts  a  divi- 
sion fence,  in  the  location  of  which  no  material  change  has 
been  made.  The  deeds  by  which  titles  to  these  lands  have 
been  conveyed  have  described  them  as  tracts  of  forty  acres, 
according  to  the  government  survey.  Shortly  before  the 
commencement  of  this  suit,  plaintiff  caused  her  laud  to  be 
surveyed  by  the  county  surveyor  who  so  established  the 
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line  as  to  indicate  that  the  true  boundary  is  from  seventy- 
.five  to  eighty  feet  east  of  the  fence,  and  upon  the  inclos- 
.  ure  occupied  by  the  defendant.  The  testimony  offered  by 
.plaintiff  further  tends  to  show  that  prior  to  the  building 
of  the  fence  in  question  the  parties  owning  the  lands  im- 
mediately north  of  the  tracts  involved  in  this  suit  con- 
structed a  division  fence  under  some  agreement  by  which 
its  location  was  subject  to  a  future  survey,  and  that  there- 
after the  owners  of  lands  on  either  side  of  the  line  now  in 
controversy,  taking  the  fence  thus  constructed  as  a  guide, 
proceeded  to  locate  and  build  the  fence  which  plaintiff 
seeks  to  have  removed  to  the  line  established  by  the  county 
surveyor,  but  there  is  nothing  tending  to  show  that  ths 
builders  of  this  fence  regarded  such  location  as  temporary 
only.  It  is  not  denied  that  the  fence  was  built  more  than 
tten  years  before  the  beginning  of  this  suit,  and,  while  it 
.had  become  more  or  less  dilapidated,  both  parties  during 
;all  this  period  gave  it  practical  recognition  by  making 
repairs  upon  it,  and  by  occupying,  cultivating,  and  using 
their  respective  holdings  up  to  tl)e  line  thus  indicated, 
without  objection  from  either  side.  Plaintiff  also  admits 
that  defendant  has  at  all  times  claimed  to  own  the  land  to 
the  fence. 

The  appellant,  in  argument,  concedes  that  if  the  rule 
of  Miller  V.  Mills  Co,^  111  Iowa,  654,  is  to  be  applied  in 
this  case,  then  the  judgment  of  the  district  court  should 
be  affirmed;  but  it  is  contended  that  unless  the  doctrine 
recognized  in  Grube  v.  Wells^  M  Iowa,  148,  is  to  be  over* 
ruled,  then  there  should  be  a  reversal.  Taking  this  con- 
cession as  a  starting  point,  let  us  first  note  the  facts  in 
the  Miller  Case.  The  line  there  in  question,  like  the  one 
we  now  have  under  consideration,  was  not  a  line  of  the 
government  survey,  and*  could  be  accurately  determined 
only  by  a  subdivision  of  the  government  section.  A 
boundary  line  was  staked  out  by  the  parties  (but  whether 
hy  measurement  from  a  government  corner  is  not  shown), 
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■-^nd  a  fence  and  hedge  set  upon  the  line  thus  indicated. 
The  parties  kept  up  this  fence  and  hedge,  occupied 
the  land  up  to  the  same  on  either'  side,  observing 
it  as  the  limit  of  their  respective  x>ossessions,  for  at  least 
twenty  years,  when  a  survey  was  made,  indicating  that 
•the  line  which  had  been  thus  recognized  was  not  correct 
-when  tested  by  the  original  government  measurements. 
Upon  these  facts,  we  held  that  the  line  which  had  been 
^adopted  and  recognized  by  the  parties  for  so  long  a  period 
must  be  regarded,  as  between  them,  the  true  line.  We 
Jire  unable  to  discover  any  material  or  controlling  distinc- 
idon  between  the  facts  thus  collated  and  those  presented 
by  the  present  appeal. 

Neither  are  we  prepared  to  abandon  the.  rule  of  the 
Miller  Case.  By  reference  to  that  decision,  it  will  be 
^«een  that  the  authorities  were  there  very  fully  considered 
and  discussed,  and  we  think  it  was  fairly  demonstrated 
'that  the  prevailing  and  better  rule  is  that,  "in  the  absence 
of  other  controlling  circumstances,  the  inference  is  con- 
clusive that  the  division  line  between  adjoining  tracts, 
definitely  marked  by  the  erection  and  maintenance  of  a 
fence  or  other  monuments,  recognized  by  the  owners  as 
«uch,  and  up  to  which  they  have  occupied  and  cultivated 
land  on  either  side  more  than  ten  years, — the  statutory 
period  of  limitations, — is  the  true  boundary  line."  The 
??ame  principle  has  since  been  distinctly  reaflSrmed  in 
Klinknerv.  Schniidt^  114  Iowa,  695;  Kulaa  v.  McHugh^  114 
Iowa,  188;  Axmear  v.  Richards^  112  Iowa,  657.  This  does 
not  operate  to  overrule  or  deny  the  correctness  of  Oruhe 
i\  Wellsj  or  any  thing  which  was  necessarily  involved  in 
that  decision.  The  point  there  decided,  as  interpreted  by 
us  in  the  Miller  Cascj  is  simply  that  where  a  party  enters 
upon  and  holds  the  disputed  strip  "by  mistake,  with  no 
intention  of  asserting  title  thereto  in  the  event  it  should 
prove  to  be  a  part  of  the  adjoining  owner's  land,  such  pos- 
session is  not,  in  a  legal  sense,  adverse.''     In  other  words, 
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if  it  be  shown  by  his  own  admission  or  otherwise  that  a 
claimant's  possession  has  been  tentative  only,  with  no  in- 
tention of  asserting  title  to  anything  outside  of  the  partic* 
ular  fractional  part  of  a  section  described  in  his  deed,  as 
the  same  may  be  determined  by  proper  measurement  ac- 
cording to  the  government  survey,  then  he  is  in  no  position 
to  complain  if,  upon  such  measurement  being  made,  he  is 
limited  to  the  lines  thus  ascertained,  for  he  receives  not 
only  all  his  deed  describes,  but  all  he  has  claimed. 

It  must  be  conceded,  however,  that  there  is  language 
used  arguendo  by  the  writer  of  the  opinion  in  Orube  v. 
Wells  which  ssems  to  go  further  than  this,  and  to  ignore  the 
acquiescence  of  adjoining  owners  in  a  given  boundary; 
and,  in  so  far  as  such  argument  may  be  found  inconsistent 
with  the  doctrine  of  the  Miller  Case  and  the  Klinkner  Caae^ 
it  is  not  to  be  regarded  as  authority.  It  should  not  be 
overlooked,  also,  that  since  the  decision  in  the  Gruhe  Case 
the  legislature,  by  an  enactment  now  embodied  in  chapter 
five,  title  twenty-one,  of  the  Oode,  relating  to  the  settle- 
ment of  disputed  boundaries,  has  expressly  approved  the 
doctrine  here  announced,  by  providing  for  the  establish- 
ment of  lines  **  which  have  been  recognized  and  acquies- 
ced in  by  the  parties  or  their  grantors  for  ten  consecu- 
tive years." 

These  considerations  dispose  of  the  only  questions 
raised  by  the  appeal,  and  the  judgment  below  is  apfirmbd. 


Elizabeth    Grapes    v.    Incorporated    Oity   op    Sqeldoij, 

Appellant. 

Action  for  Damages:   defective  sidewalk:    assrjnmsnt  of  errors. 

1     An  assignment  of  error  which  does  not  specifically  poiirt  out 

the  objection  complained  of  will  not  be  considered  on  appeal. 

Same:       instructions:      special  interrogatory:      refcsal  of: 
NEW  trial.     Bnlings  of  the  court  in  refusing  instructions  and 
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2  declining  to  snbmit  a  special  interrogatory  calling  for  the 
manner  in  which  the  city  received  its  knowledge  of  the  defect 
in  the  sidewalk,  and  in  refusing  a  new  trial,  are  sustained. 

Appeal  from  O'^Brien  District  Court. — Hon.  Wm.  Hutch- 
inson, Judge. 

Friday,  January  23,  190a 

Action  to  recover  damages  for  injuries  received  on  ac- 
count of  a  defective  sidewalk.  Verdict  and  judgment 
for  plaintiff,  from   which  defendant  appeals. — Affirmed. 

Milt  H.  Allen  for  appellant. 

0.  A.  Gibson  and  W.  D.  Boles  for  appellee. 

MoOlain,  J. — Counsel  for  appellant  certainly  cannot 
be  chaTged  with  lack  of  zeal  and  enthusiasm  in  presenting 
the  case  of  his  client  to  this  court.  He  has  assigned  errors 
in  twenty-ei2:ht  paragraphs,  several  of  which  consist  of  a 
number  of  alleged  errors  grouped  into  subdivisions,  in- 
cluding one  that  covers  all  the  divisions  and  subdivisions 
of  a  motion  for  a  new  trial, — one  hundred  and  thirty-one 
in  all, — so  that  we  have  presented  to  us,  practically,  two 
hundred  points  to  rule  upon;  and  this  in  an  ordinary  action 
at  law  for  injuries  received  on  a  sidewalk.  Counsel,  in 
argument,  urges  in  a  general  way,  and  in  groups,  practic- 
ally all  the  points  attempted  to  be  raised  by  the  assign- 
ments, and  the  assignments  are  argued  in  apparently  com- 
plete confidence  that  each  one  of  them  will  be  found  to  be 
a  good  and  sufficient  ground  for  reversal  in  itself.  It  may 
be  questionable,  however,  whether  counsel  shows  good 
judgment  in  asking  so  much.  A  few  grounds  of  reversal 
— say  five  or  six — would  be  as  effective  as  two  hundred  in 
protecting  the  interests  of  his  client.  Can  we  not  say  that 
counsel  ought  to  have  assumed  that  a  case  important 
enough  to  appeal  to  this  court  was ' '  big  game, ' '  requiring  the 
use  of  a  rifle,  rather  than  a  shotgun  loaded  with  bird  shot? 

Vol.  119  Iowa.— 8. 
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It  is  not  difficult,  however,  in  this  case,  to  dispose  of 
the  questions  which  are  fairly  presented.  Many  assign- 
ments relate  to  rulings  as  to  questions  propounded  to  wit- 
X.  DKHBcnvB  nesses  without  indicating  the  "very  error 
wiK?meiit  complained  of,"  as  required  by  Oode,  section 
of  errors.  4i3g,  YoT  iustauco,  ono  assignment,  which 
relates  to  the  evidence  most  seriously  objected  to,  is  the  first 
subdivision  under  a  general  assignment,  reading,  "that  the 
court  erred  in  overruling  defendant's  objections  to  testi- 
mony offered  by  plaintiff,  and  in  overruling  each  of  said 
objections,  as  follows. "  And  the  subdivision  reads,  "To 
questions  to  witness  Elizabeth  Grapes,  shown  on  pages  7,  8, 
49,  and  50  of  abstract."  This  does  not  point  out  what  the 
objection  was,  and,  by  going  to  the  pages  of  the  record  re- 
ferred to,  we  find  a  variety  of  questions,  some  of  them  ob- 
jected to  as  leading;  others  as  calling  for  a  conclusion  of  the 
witness;  others  as  incompetent,  immaterial,  and  irrelevant; 
others  as  not  proper  in  rebuttal;  and  still  others  as  relat- 
ing to  matter  already  testified  to  by  the  witness.  It 
is  not  necessary  to  cite  authorities  to  show  that  such  an 
assignment  as  this  is  not  in  compliance  with  the  require- 
ments of  the  statute. 

II.     Many  assignments  are  made  as  to  refusal  to  give 

ijistructions  as  asked,  and  also  as  to  instructions  which 

were  given;  but,  without  going  into  detail,  it  is  enough 

2    samb:  in-      ^  ^^y  ^^^^  ^^  valid  objection  is  made  to  the 

J|2da\*^hfter-  instructions  which  were  given,  and  that  those 

J3S^ro?'      sufficiently  cover  the  instructions  asked.     The 

"*^  court  does  not,  as  counsel  assumes,  instruct 

as  to  "implied  knowledge"   of  the  defect  by  the  city, 

and  what  is  said  on  the  subject  of  notice  to  the  city  of  the 

defect  would  seem  to  be  sufficient  to  convey  to  an  ordinary 

juror  the  rule  to  be  applied  in  determining  the  sufficiency 

of  such  notice.     The  allegations  of  the  petition  on  that 

subject  are   such   as  are   usual   in   similar  cases,  and  the 

instructions  present  the  question  fairly  to  the  jury.     There 
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was  no  error  in  refusing  the  special  interrogatory  which 
defendant  asked  to  have  submitted,  for  the  interrogatory 
<^alled  for  a  finding  as  to  the  manner  in  which  the  ofScers 
of  defendant  received  notice  or  knowledge  of  the  defective 
condition  of  the  walk,  and  this  defendant  was  not  entitled 
to  ask«  The  manner  in  which  such  knowledge  was  received 
would  not  be  controlling  either  way. 

There  was  no  error  in  refusing  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  because  there  is 
no  sufficient  showing  of  diligence  in  the  discovery  of  the 
evidence,  and  the  proffered  evidence  is  in  its  nature  almost 
entirely  cumulative.  Without  attempting  to  refer  more 
at  length  to  the  assignments  of  error  which  have  been 
arged  in  argument,  all  of  which  have  been  fully  consid- 
ered^ we  reach  the  conclusion  that  the  judgment  of  th^ 
lower  court  must  be  AFFntMED. 


VViNNEBAQO    County    State    Bane   v.     Ole    P.     Hustel, 

Appellant. 

Promissory   Note:      sureties:      drawer:     waiver  of  defenses. 

1  Where  a  note  signed  by  sureties  recited  that  the  ' '  drawers' ' 
and  indorsers  waived  all  defenses  on  the  ground  of  *  *  any' '  ex- 
tensioB  of  time  of  payment,  the  word  *' drawers"  did  not  ap- 
ply to  either  the  payee  or  indorsers  but  should  be  construed  as 
designating  the  original  promisor  and  sureties. 

Same:     extension  of  payment:     waiver  of  defenses.     The  word 

2  **any"  before  **  extension",  in  relation  to  an  extension  of  the 
time  of  payment  of  a  note,  is  equivalent  to** 'every*',  and  the 
provision  is  a  waiver  of  defenses  in  case  of  more  than  one  ex- 
tension. 

Appeal  from    Winnebago    District    Court. — Hoy.    C.   P. 
Smith,  Judge. 

Friday,  January  23,  1903. 
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Judgment  was  entered  on  a  promissory  note,    which 
defendant  signed  as  surety,  and  he  appeals. — AMrmed, 

Andrew  Miller  for  appellant. 

Butler  cfe  Hatch  for  appellee. 

Ladd,' J. — After  providing  for  attorney's  fees,  and  that 
"the  maker  or  makers,  and  the  indorser  thereof,"  consent 
to  a  jurisdiction  of  a  justice  of  the  peace,  the  note  sued 
on  stipulated  that  "the  drawers  and  indorsers  severally 
X.  Sureties:  waivo  presentment  for  payment,  protest,  and 
t^verofde-  Hotico  of  protest,  and  nonpayment  of  this 
*^°^**  note,  and  all  defenses  on  the  ground  of  any 

extension  of  the  time  of  its  payment  that  may  be  given  by 
the  holder  or  holders  to  them,  or  either  of  them."     The- 
facts  were  such  that^  but  for  this  condition  in  the  note, 
defendant  would  have  been  released  from  liability*    Two- 
questions  are  argued:     (1)  Did  this  constitute  a  waiver  on 
the  part  of  the  surety  of  the  defense  of  extension  of  time 
of  payment  without  his  consent?  and  (2)  if  so,  did  such 
waiver  apply  to  more  than  one    extension?     The  word 
"drawer"  has  a  well  defined  meaning  in  law  as  one  who 
draws  a  bill  of  exchange  or  other  order  for  the  payment  of 
money,  and  could  not  have  been  used  in  its  technical  sense 
in  this  note.     True,  as  argued  by  appellant,  there  is  an 
analogy  between  the  parties  to  an  accepted  bill  of  exchange 
and  those  to  a  promissory  note  after  the  payee,  by  indors^ 
ing  it,  has  introduced  a  third  party,  the  endorsee.    It  there- 
by, in  eflfect,  becomes  an  order  from  the  payee  upon  the 
maker  for  the  payment  of  the  money  to  the  indorsee;  and 
such  payee,  who  is  then  an  indorser,  is  in  a  situation  like 
unto  that  of  a  drawer  of  the  bill  of  exchange, — the  maker 
that  of  the  acceptor,  and  the  indorsee  that  of  the  payee, 
— and  the  decisions  bearing  on   each    may    be    applied . 
mutatis  mutandis  to  the  other.     See  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  79;  Bank  v.   Woodward,  18  Johns.  824;  Hey- 
lyn  t\  Adamson,  2  Burrow,  669. 
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But  we  have  discovered  no  authority  in  which 
'"drawer'*  and  "payee"  are  treated  as  synonymous  terms. 
If  by  "drawers"  the  payee,  when  becoming  an  indorser, 
was  intended,  the  use  of  that  word  in  the  note  added  noth- 
ing to  its  meaning,  as  he  would  have  been  included  with- 
out it  in  the  word  "indorsers,"  as  found  in  the  waiver. 
In  construing  the  language  of  an  instrument,  w  ords  which 
may  reasonably  be  so  interpreted  as  to  aid  in  expressing 
the  thought  of  the  parties  ought  not  to  be  rejected  as  sur- 
plusage. Moreover,  when  not  made  use  of  in  a  technical 
sense,  they  are  to  be  construed  according  to  the  context 
and  the  approved  usage  of  the  language,  and  not  necess- 
arily to  be  given  the  meaning  of  other  words  nearest  like 
them.  Section  48,  Code ;  City  of  Decor  ah  v.  Kesselmeier,  45 
Iowa,  166;  Willmering  v.  McOaughey^  30  Iowa,  205.  To  hold 
that  by  "drawers"  was  intended  the  "payee"  in  event  of  an 
indorsement  would  be,  as  observed  by  the  trial  judgej  to 
substitute  a  legal  onology  for  the  language  of  the  parties. 

To  what,  then,  did  "drawers"  refer?  To  draw  has 
several  well-understood  meanings,  but,  as  applied  to  a 
written  instrument,  but  one,  and  that,  according  ^to  Web- 
ster, is  "to  write  in  due  form,  to  prepare  a  draught  of;  as 
to  draw  a  memorial,  a  deed,  or  bill  of  exchange."  To 
""draw  up"  is  "to  compose  in  due  form,  to  draught,  to  form 
in  writing."  This  is  the  meaning  generally  given  by  the 
lexicographers.  Hawkins  v.  State^  28  Fla.  867  (9  South. 
Rep.  653).  A  drawer  may  be  said  then  to  be  one  who 
draws  such  an  instrument,  and  from  this  circumstance 
sprung  the  use  of  the  word  in  connection  with  bills  of  ex- 
<5hange.  Ordinarily,  the  term  "drawer"  is  not  employed 
in  connection  with  parties  to  a  promissory  note.  Here, 
however,  some  one  must  have  been  intended,  and  as  the 
•description  does  not  apply  to  the  payees  or  indorsers,  and 
does  point  with  some  degree  of  certainty  to  the  makers,  it 
should  be  construed  as  referring  to  the  latter.  The 
language  is  susceptible  to  this  interpretation,  and,  rather 
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than  reject  the  word  as  surplusage,  we  think  that  men- 
tioned should  be  adopted.  "Makers'*  and  ''drawers"  are 
evidently  employed  in  the  note  as  synonymous  terms,  and 
should  be  treated  as  such. 

XL  There  is  nothing  m  the  cont-ention  that  but  one 
extension  of  time  was  intended.  The  use  of  **any"  before 
"extension"  indicates  that  any  one  of  an  indefinite  num- 
2.  Same:  ex-     bor  was  intended.    Dubtique  County  v.  Duhi- 

tension  of 

payment:       que  cfe  PaciAc  -ff.   (7(9.,  4  Groeue,  4.     If  so, 

waiver  of  de-    ^  777 

fenae.  then  more  than  one  extension  might  be  al- 

lowed, and  the  defenses  to  each  were  waived.  In  the  con- 
nection found  the  word  is  analogous  to  "every."  Hanson 
V.  Eichstaedt^  69  Wis.  588  (85  N.  W.  Rep.  SO])- ffeyler  v. 
City  of  Watertovm,  (S.  D.)  91  N.  W.  Rep.  884;  2  Oycl.  P. 
&  L.  472,  and  cases  collected.  In  Bank  v.  Clicks  64  N.  H. 
410  (18  Atl.  Rep.  872),  relied  on  by  appellant,  the  language 
construed  was,  "All  the  signers  agree  to  be  holders  should 
the  time  of  payment  be  extended,"  and  the  court  held 
that  but  one  extension  was  intended.  The  case  is  authority 
for  alike  conclusion  had  "any"  in  this  note  been  omitted. 


William  Buchanan,  Appellee,  v.  Blackhawk  Ooal  Works, 

Appellant. 

Pleading:     demurrer:    PLEADiNa  over :     EFPEor:     review  on  ap- 

!lX  To2  PEAL.     Where  a  demurrer  is  overruled  and  the  party  demurring 

pleads  over,  the  questions  raised  by  the  demurrer,   while  not 

adjudicated  by  the  ruling,  will  not  be  considered  on  appeal 

unless  again  properly  raised  during  the  triaL 

Appeal  from  Wapello  District  Court — Hon.  Robert  Sloan, 

Judge. 

Friday,  January  28,  1903. 

Judgment  for   plaintiflF,    and     defendant    appeals.— 
AMrraed. 
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Work  dk  Lewis  for  appellant. 
Steck  cfe  Smith  for  appellee. 

Bishop,  C.  J. — This  case,  with  three  others,  each  pre- 
senting a  like  question,  were  tried  together  in  the  court 
below,  and,  an  appeal  having  Iteen  taken  in  each  case,  the 
same  are  submitted  together  in  this  court.,  and  may  be  dis- 
posed of  in  one  opinion.  The  Blackhawk  Coal  Works  is 
defendant  in  each  of  the  cases,  and  the  plaintiffs  in  the 
three  additional  cases  are  Charles  Williams,  William  Ford, 
and  John  Partington,  respectively.  What  is  said  in  this 
opinion,  therefore,  may  be  taken  as  having  full  applica- 
tion to  each  of  the  cases. 

In  the  petition  it  is  alleged,  in  substance,  that  the 
defendant  is  engaged  in  operating  a  coal  mine  in  this 
state;  that  it  is  indebted  to  plaintiff,  in  a  sum  named,  for 
labor  actually  performed  in  digging  coal  in  said  mine; 
that  payment  for  said  labor  has  been  demanded  and  re- 
fused. Judgment  is  asked  for  the  sum  alleged  to  be  due, 
and  for  the  further  sum  of  $1  for  each  day  after  five  days 
from  the  date  of  demand,  as  a  penalty,  and  for  attorney's 
fees  and  costs.  A  demurrer  was  filed,  in  which  the  claims 
made  for  a  penalty  in  the  sum  of  $1  per  day  and  for  at- 
torney's fees  are  attacked;  it  being  said  that  section  2490 
of  the  Code,  authorizing  a  penalty  and  attorney's  fees  in 
such  cases,  is  in  violation  of  certain  designated  provisions  of 
the  constitution  of  this  state  and  of  the  United  States. 
This  demurrer  was  overruled,  whereupon  the  defendant 
answered,  admitting  the  performance  of  services  on  the 
part  of  plaintiff,  and  that,  in  part,  the  same  had  not  been 
paid  for.  As  to  such  unpaid  part,  it  is  alleged  that  the 
same  was  not  due  under  the  contract  between  the  parties 
at  the  time  this  action  was  commenced;  that,  at  the  tim? 
when  due,  payment  will  be  made;  that,  this  action  bein  r 
brought  prematurely,  no  recovery  can  be  had.     Upon  tlK> 
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issue  thus  joined,  a  trial  was  had  to  the  court,  resulting  in 
judgment  for  plaintiff  for  the  amount  claimed  by  him,  in- 
cluding the  penalty  demanded,  and  for  attorney's  fees 
and  costs.  The  ruling  of  the  court  below  upon  the  de- 
murrer filed  by  defendant  is  assigned  as  error.  Taking 
into  view  the  condition  in  which  we  find  the  record,  we 
cannot  consider  such  assignment.  The  error,  if  any  such 
was  involved  in  the  ruling  complained  of,  was  waived  by 
pleading  over.     Frum  v.  Keeney^  109  Iowa,  898. 

In  tbe>  case  cited  th  e  precise  question  here  involved 
was  fully  considered,  aod  it  was  held  that  chapter  96,  Acts 
25th  Ganeral  Assembly,  "was  not  designed  to  permit  a 
review  of  the  ruling  on  a  demurrer  which  had  been  over- 
ruled, where  the  party  demurring  had  afterwards  filed  an 
answer  or  reply,  but  to  provide  that  the  ruling  should  not 
have  the  effect  of  an  adjudication,  and  to  permit  the  party 
demurring  unsuccessfully  to  question  the  suflSciency  of  the 
pleading  in  other  ways  during  the  progress  of  the  trial,  as 
by  a  motion  to  direct  the  verdict  or  in  arrest  of  judgment." 
The  question  involved  in  the  demurrer  not  having  been 
again  presented  by  the  answer  or  otherwise  during  the 
trial,  it  follows  that  the  same  cannot  be  the  subject  of 
review  on  this  appeal. 

It  is  contended  in  argument  that  the  courterred  in 
<5omputing  the  amounts  due  to  the  several  plaintiffs.  No 
error  based  on  such  ground  is  assigned,  and,  in  any  event, 
€uch  matter  cannot  be  considered,  as  we  do  not  have  the 
evidence  in  the  case  before  us. 

The  judgment  in  each  of  the  several  cases  is  affirmed^ 
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.  '  Lydia  E.  Barringer  v.  F.  E.  Ryder  et  al,  Appellants.  \m  ^ 

Action  to  Set  Aside  a  Deed:      surety:      indemnity  by  third  per- 
son :     WANT  OF  consideration  :      A  conyeyance  to  a  surety  by 

1  one  not  liable  on  the  note,  in  consideration  that  he  snbstitnte 
his  indiyidnal  note  for  the  one  on  which  he  is  surety,  will 
be  set  aside  for  want  of  consideration. 

Statute  of  Another  State:      presumption:      proof  if  claimed  dif- 

2  ferent.  In  the  absence  of  proof  to  the  contrary  the  statutes 
of  another  state  will  be  presumed  to  be  the  same  as  our  own, 
and  if  claimed  different  such  fact  must  be   alleged  and  proved. 

X>eed:     when  equity  may  dboreb  cancelation:     Where  the  court 

3  has  jurisdiction  of  the  parties,  equity  may  decree  a  cancela- 
tion of  a  deed  though  the  land  is  situated  in  another  state. 

Appeal  from    Palo    Alto    District    Court — Hon.   A.  D. 
Bailie,  Judge. 

Friday,  January  23,  190a 

Action  to  set  aside  a  deed  for  want  of  consideration, 
and  for  fraud  in  its  procurement.  Judgment  for  the  plain- 
tiflF.     The  defendants  appeal. — AMrmed. 

B.  E,  Kelly  for  appellants. 

Morling  d&  Davidson  for  appellee. 

Sherwin,  J. — The  defendant  F.  E.  Ryder  was  surety 
on  past  «lue  notes  given  by  two  of  the  plaintiflf's  sons  to  a 
bank  in  Kathven.  He  alleges  in  his  answer  that  he  en- 
tered into  an  agreement  with  the  plaintiff  whereby  he  was 
to  either  pay  thoB  ^  notes,  or  to  substitute  his  individual 
note  therefor,  in  consideration  of  which  she  was  to  secure 
him  for  so  doing  by  a  conveyance  to  him  of  the  land  in 
question,  and  that  it  was  deeded  to  him  pursuant  to  such 
agreement^  and  after  he  had  executed  his  individual  note 
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to  the  bank  in  place  of  the  ones  upon  which  he  was  a 
surety  for  the  sons.  We  need  not  determine  whether  fraud 
was  practiced  on  the  plaintiff  in  the  procurement  of  the 
deed  from  her,  for  it  clearly  appears  that,  as  to  the  con- 
veyance of  her  interest  in  the  land,  it  was  wholly  without 
consideration.  The  plaintiff  had  no  interest  in  the  notes 
which  her  sons  had  given  the  bank,  nor  was  she  in  any  way 
legally  or  morally  bound  to  protect  the  bank  or  this  de- 
r.  surety:  in-  f^^^^a^tj  who  had  bocomo  their  surety.  On 
thiTd'peiSn:  ^^^  othor  hand,  he,  as  surety,  was  legally 
IidCTaUon?or  bouud  to  pay  the  notes  upon  the  default  of 
his  principals;  and  when  he  entered  into  the 
alleged  contract  with  the  plaintiff  he  was  simply  agreeing 
to  perform  his  legal  duty,  and  nothing  more,  and  this 
furnished  no  consideration  for  the  conveyance.  Ayrea^ 
V.  Railroad  Go^^  52  Iowa,  478;  Eastman  v.  Miller^  113 
Iowa,  404. 

It  is  contended  in  argument  that  it  was  a  part  of  the 
alleged  agreement  that  the  defendant  should  refrain  from 
instituting  proceedings  against  his  principals  for  his  own 
security,  and  that  he  complied  therewith.  The  evidence 
does  not  sustain  this  claim.  When  carefully  analyzed,  it 
shows  nothing  more  than  a  threat  to  do  what  he  had 
already  attempted  in  that  line  without  results. 

II.     The  land  conveyed  in  the  deed  is  in   Wisconsin, 

and,  because  the  statute  of  that  state  was  not  in  evidence, 

it  is  said  tliat  the  court  could  not  determine  the  plaintiff's 

a.  statute  of  an-  dowor  interest  therein.     The  court  found  that 

presumption:  she  had  au  estato  for  life  in  the  undivided 

proof  if  claim- 

ed  different,  oue-third  thereof.  Of  this  the  defendant  has 
no  right  to  complain.  The  plaintiff  pleaded  this  interest, 
and  claimed  nothing  more.  In  the  absence  of  any  evidence 
to  the  contrary,  it  will  be  presumed  that  the  statutes  of 
another  state  are  the  same  as  qur  own ;  and,  if  it  is  claimed 
that  they  are  different,  such  fact  must  be  alleged  and 
proved.    Hadley  v.  Oregory^  57  Iowa,  157;  Bean  v.  Briggsj 
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4  Iowa,  464;  Davis  v.  Railroad  Co.^  83  Iowa,  744.  In  the 
absence  of  any  proof  on  the  subject,  the  plaintiff  was  en- 
titled to  all  the  interest  that  she  claimed,  because  it  was 
less  than  our  statute  would  give  her, 

III.     Although    the    land  conveyed  by  the   deed  in. 

question  is  in  Wisconsin,  all  of  the  parties  to  this  action 

are  residents  of  Palo  Alto  county,  and  all  of  the  defend- 

3.  Deed:  when  an ts  wero  personally  served  with  notice  and 

d2?rw^^    defended.     This  case  is  analogous  to  one  for 

cciation.        specific  performance,  and  a  court  of  equity, 

having  jurisdiction  of  the  person,  may  entertain  it,  whether 

the  land  affected  by  the  decree  be  within  its  jurisdiction 

or  not.     OilUland  v.  Inabnit^  92  Iowa  46^  Epperly  v.  Fur-^ 

guson^  118  Iowa,  47,  and  cases  cited. 

The  judgment  is  affirmed. 


Ills'  ^ 
S  B.  Kennedy,  Appellee,  v.  Oitizens'   National  Bane  or      1^  t^ 

Knoxville,  Iowa,  Appellant.  im^ 

fl2S    74 
|fl26  888 

Action  for  Damages:     judgment:     entry  of:      appeal.       An  ab«  119  123 

stract  or  a  memoranda  of  the  amount  of  a  judgment,   entered*  f^^^ 

upon  the  judgment  docket,  is  not  proper  evidenoe  of,  nor  does-  iso  [^f 
it  constitute  a  judgment  from  which  an  appeal  will  lie. 

119     123 
fl32     103 

Appeal  from  Marion  District  Court. — Hon.  J.  D.  Gamble,.      _i32_eo6 

Judge. 

Friday,  Janua  y  23,  1903. 

The  opinion  states  the  case. — Dismissed. 

Crozier  dk  McCormacktox  appellant 

Hays  (&  Ames  for  appellee. 

Weaver,  J. — Plaintiff,   a    stockholder    in  defendant 
bank,  alleges  that  during  the  years  1894  to  1898  defendant 


119      123 
,186     6fl0 
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-set  apart  certain  accumulated  profits,  to  be  divided 
among  its  stockholders  in  proportion  to  their  several  hold- 
ings; but  before  making  the  dividend  wrongfully  dimin- 
ished  the  sum  by  paying  therefrom  thejbaxes  assessed  upon 
^  part  of  the  stock,  whereby  fie  claims  to  have  sustained 
damage.  The  defendant  denies  the  claim,  and  alleges 
that  the  taxes  were  paid  with  the  agreement  and  consent 
of  the  plaintiff.  The  district  court  held  the  plaintiff  en- 
titled to  recover. 

Upon  the  record  presented  we  think  this  court  is  with- 
out jurisdiction  to  entertain  this  appeal.  The  trial  court, 
*fter  hearing  the  testimony,  is  shown  to  have  **  filed  an 
order"  stating  in  substance  that  it  found  th »  plaintiff  en- 
titled to  the  relief  dt maided,  said  order  concluding  as 
follows:  "Wherefore  it  is  considered,  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  and  recover  of  the 
defendant  the  sum  of  $42.60,  with  six  per  cent,  interest 
from  the  13th  day  of  March,  1900,  together  with  the  costs 

•of  this  action,  taxed  at  $ ,  and  defendant  is  directed 

to  pay  said  amount  into  the  hands  of  the  clerk  of  this  court 
within  sixty  days  from  the  filing  of  this  order,  and  in  de- 
fault of  so  doing  the  clerk  is  directed  to  enter  judgment 
for  same  at  the  expiration  of  said  sixty  days,  and  to  issue 
•execution  for  the  same.  To  all  of  which  defendant  ex- 
cepts, and  is  given  ninety  days  in  which  to  prepare  and 
file  bill  of  exceptions.  Jas.  D.  Gamble,  Judge."  At 
some  later  date  (at  the  end  of  the  sixty  day  period  men- 
tioned in  the  order,  as  we  understand  it)  the  clerk  entered 
in  the  judgment  docket  (not  in  the  record  book)  an  abstract 
•or  memorandum  as  follows:  **8.  B.  Kennedy  vs.  Citizen's 
TSJational  Bank.  Amt.  of  judgment,  $42.60.  Costs,  $18.10. 
Interest,  six  per  cent. "  This  entry  constitutes  the  only 
?ttti tempt  by  the  clerk  to  enter  any  judgment  pursuant  to 
the  order  of  the  court  It  has  frequently  been  held  that 
neither  the  mental  conclusion  of  the  judge  presiding  at  a 
trial,  nor  the  oral  announcement  of  such  conclusion,  nor 
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his  written  memorandum  entered  in  his  calendar,  nor  the 
abstract  entered  in  the   judgment   docket  constitutes  a 
judgment,  and  a  judgment  cannot  be  said  to  be  entered 
until  it  is  spread  by  the  clerk  upon  the  record  book.    Case 
V,  Plat\  54  Iowa,  64;  Miller  v.  Wolf,  63  Iowa,  287;  Towle^ 
V.  Leacoxy  69  Iowa,  42;  Rogers  v'.    Morton,  51  Iowa,  709. 
A  memorandum  Df  judgment  made  by  the  judge  is  for 
the  information  and  guidance  of  the  clerk  in  making  the 
proper  entry,  but  until  such  entry  is  made  there  is  nothing 
from  which  an  appeal  will  lie.     In  other  words,  while  in 
one  sense  a  judgment  is  "rendered"  when  it  is  announced 
by  the  judge,  yet  until  that  judgment,  is  entered  of  record 
there  is  no  competent  evidence  of  such  rendition.     It  can- 
not exist  or  be  dependent  upon  the  memory  of  the  oflScers 
of  the  court  or  in  memoranda  not  embraced  in  the  record, 
which  the  law  provides  shall  be  made.     Balm  v.  Nunn, 
63  Iowa,  641;   Cadwell  v.  Dallaghan,  74  Iowa,  289;  Winter 
V.  Covlthard,  94  Iowa,  312.     In   Callanan  v.  Votruh  y,  104 
Iowa,  612,   this  court  had  occasion  to  consider   what    is^ 
meant  by  the  rendition  of  a  judgment  as  that  term  is  used 
in  our  statute.     We  there  said:    "If  the  record  is  the  only 
proof  of  a  judgment,  as  has  been  repeatedly  held,  then 
how  can  a  judgment  be  said  to  have  been  rendered  before 
spread  on  the  records,  when  its  very  existence  prior  to 
that  time  cannot  be  established?"     In  the  case  then  under 
consideration,  as  in  the  one  now  before  us,  the  trial  judge 
had  made  a  written  form  of  entry  or  order  for  judgment, 
which  was  signed  by  him  and  filed  by  the  clerk,  but  na 
judgment  entry  was  made  in  the  record  book;  and  of  such* 
a  state  of  the  record  we  announced  the  opinion  that:    "If 
the  court  has  announced  judgment,  the  clerk  may  com- 
plete the  record  after  the  term;,  but  until  the  record  is 
prepared  no  evidence  exists  of  the  rendition  of  the  judg- 
ment.    These  records  are  under  the  control  of  the  court, 
and  through  them  it  speaks  the  final  adjudication  drained 
by  the  statute  as  a  judgment.      The  Oode  contains   no 
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provisions  re^la/ting  to  judgment  forms  signed  by  the  judge, 
:and  these  amounted  to  no  more  than  directions  for  judg- 
ments. Until  recorded,  they  were  not  such,  but  merely 
•evidence  that  the  court  had  ordered  judgments  and  ap- 
proved their  form,*^  The  same  case  recognizes  a  distinc" 
tion  between  a  "decision'*  and  a ''judgment.'*  A  decision 
is  in  some  respects  like  the  verdict  of  a  jury, — it  affords  a 
proper  basis  upon  which  a  judgment  may  be  entered,  but 
is  not  itseilf  a  judgment.  So,  also,  an  order  for  judgment 
made  by  the  court  is  not  a  judgment  until  the  proper 
record  eirtry  is  made.  Morgan  v.  Flexner^  105  Ala.  856 
<16  South.  Rep.  716);  Dean  v.  Williams^  2  Pin.  91;  Mas- 
sing  V.  Ames^  86  Wis.  409;  Lincoln  v.Crosa^  11  Wis.  91; 
Sedgwick  V.  Dawkins^  17  Fla.  811;  Whitaker  v.  Desfosse^ 
7Bosw.  678;  Railroad  v.  Burkard,  109  N.  Y.  648  (16  N. 
E.  Rep.  560);  Com.  v.  Mitchell^  80  Pa.  57;  Broion  v.  Hath- 
-^x/way^  10  Minn.  803  (GiL  238);  Rockwood  v.  Davenport^  87 
Minn.  533  (35  N.  W.  Rep.  877,  5  Am.  St.  Rep.  872);  Anglo- 
'California  Bank  v.  Mahoney  Min.Co.^  5  Sawyer,  255  (Fed. 
Oas.  No.  892);  Mahoney  Min.  Co.  v.  Anglo- California 
Bank,  104  U.  S.  192  (26  K  Ed.  707);  Edwards  v.  Evans, 
•61  111.  492;  Dunns  v.  Batchelor,  20  N.  0.  46;  Bickel  v. 
Duitcher,  35  Neb.  765  (53  N.  W.  Rep.  663);  Throp  v.  Lor- 
•em,  34  Minn.  350  (25  K  W.  Rep.  712);  Hodginsv.  Heaney, 
15  Minn.  185  (Gil.  142);  Bartlett  v,  Reichenecker,  6  Wash. 
168  (32  Pac.  Rep.  1062);  Schroder  v.  Schmidt,  71  Oal.  899 
<12  Pac.  Rep.  802);  Railroad  Co.  v.  Martin,  158  Mass. 
313  (33  N.  E.  Rep.  578). 

This  discussion  does  not  involve  the  rights  of  the  par- 
ties as  they  may  be  affected  by  a  record  entry  of  judg- 
ment nunc  pro  tunc.  Doughty  v.  Meek,  105  Iowa,  16;  Day 
V.  Goodwin,  104  Iowa,  374.  The  paper  signed  and  filed  by 
the  trial  judge  in  the  present  case  was  very  evidently  in- 
tended to  indicate  to  the  parties  the  conclusions  at  which 
he  had  arrived,  but,  for  the  purpose  of  permitting  pay- 
;raent  or  adjustment  of  the^laim  without  further  litigation 
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or  costs,  the  entry  of  judgment  in  accordance  with  such 
conclusions  was  ordered  postponed  for  sixty  days.  The 
memorandum  in  the  judgment  docket  was  not,  as  we  have 
seen,  a  judgment,  within  the  meaning  of  the  law.  To 
give  this  court  jurisdiction,  the  abstract  of  record  must 
show  aflSrmatively  the  entry  of  an  appealable  judgment. 
Shannon  v.  Scott^  40  Iowa,  629;  Jones  v.  Oivena^ll  Iowa,  178. 
There  is  no  such  showing  herj,  and  the  appeal  must 

be  DISMISSED. 


Maktha  J.  Bemis,  et  alj  Appellants,  v.  O.  Plato,  Appellee. 

Taxation:     tax  deed:      when  aoent  hay  aoquire  title.     A  yalid 

1  title  to  land  may  be  acquired  under  a  tax  deed  by  one  who 
represented  a  former  owner  as  agent  for  the  i)ayment  of  taxes, 
where  it  appears  the  agency  did  not  exist  at  th0  date  the  tax 
for  which  the  land  was  sold  matured,  or  at  the  time  he  ac- 
quired title  and  where  the  sale  was  made  through  no  fault  of  his. 

Evidence;    failure  of  proof.     Where  the  right  to  possession  of 

2  land  is  based  upon  a  proceeding  in  justice  court  which  is 
denied,  except  the  institution  of  the  suit,  and  on  a  deed  the 
result  of  such,  proceeding,  and  the  claimant  fails  to  produce 
the  record  of  the  justice  or  the  deed,  there  is  a  failure  in  the 
burden  of  proof. 

Same :     statute  of  limttations  :       Evidence  considered  and  held 

3  that  defendant  owed  no  duty  to  plaintiff  respecting  payment 
of  taxes  which  would  preclude  him  from  acquiring  title  under 
a  tax  deed ;  and  held  further  that  plaintiff's  action  was  barred. 

Right  of  Minor  to  Redeem  From  Tax  Sale.     A  minor,  whose  in- 

4  terest  in  land  is  sold  for  taxes,  may  redeem  from  such  sale  at 
any  time  within  one  year  sifter  he  becomes  of  age,  under 
Code  section  1440. 

Appeal  from  Woodbury  District   Court. — Hon.  Frank  R. 
Gaynor,  Judge. 

Friday,  January  28,  1903. 
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Suit  in  equity  to  set  aside  a  tax  deed,  to  redeem,, 
to  quiet  the  title  of  certain  lands  in  plaintiff,  and  for  an. 
accounting.  Trial  to  the  court,  decree  for  defendant,  and 
plaintiffs  appeal. — Reversed  in  part^ 

No  argument  for  appellee. 

C.  L.  Joy  for  appellants. 

Deemer,  J. — Plaintiffs  are  the  widow  and  heirs  at  law 
of  Alexander  Bemis,  deceased,  who  died  in  Woodbury 
county,  Iowa,  December  23,  1869,  ssizedof  the  land  in  con- 
troversy. Plaintiff  and  her  children  lived  upon  the  land 
for  about  two  years,  and  until  some  time  in  the  year  of 
1872,  after  the  death  of  her  husband,  when  they  left  it, 
and  moved  to  Linn  county,  Kansas.  On  leaving  this  state 
she  placed  the  lands  with  defendant  Plato  as  her  agent. 
In  1874  a  controversy  arose  between  plaintiff  (the  widow) 
and  defendant,  and  defendant  was  discharged  as  such 
agent,  and  plaintiff  rented  the  land  to  one  Edwards.  There 
is  a  conflict  in  the  evidence  relating  to  payment  and  set- 
tlement of  rents  received  by  Plato,  to  which  we  shall  here- 
after give  attention.  On  November  9,  1874,  one  McNeil 
acquired  a  tax  deed  for  the  premises,  pursuant  to  a  sale 
held  on  the  2d  day  of  October,  1871,  for  the  taxes  of  the 
years  1869  and  1870;  and  on  November  10,  1874,  McNeil 
conveyed  the  land  by  quitclaim  deed  to  W.  B.  Liverraore. 
Livermore  conveyed  the  land  by  quitclaim  deed  to  defend- 
ant Plato  on  May  24,  1875,  and  Plato  is  now  in  possession 
under  this  deed. 

I.  One  contention  made  by  plaintiffs  is  that  as  Plato 
was  their  agent  for  the  payment  of  taxes,  etc.,  he  could 
not  acquire  title  to  the  land  through  a  tax  deed  or  other- 
I..  Tax  deed:       wiso,  and  that   this   quitclaim    deed    should 

may"a?qrSl   therefore  be  set  aside  as  fraudulent  and  void. 

^*'^*^*  It  will  be  noticed  from  the  statement  hereto- 

fore made  that  Plato  was  not  an  agent  for  the  land  when 
the  taxes  for  which  it  was  sold  matured,  and  that  he  had 
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been  discharged  as  such  agent  when  he  obtained  his  deed. 
But  it  is  said  that,  on  account  of  his  relation  to  plaintiffs, 
he  could  not  obtain  title  even  after  his  agency  ceased,  and 
that,  as  a  matter  of  fact,  plaintiffs  obtained  possession  of 
the  land  through  an  action  before  a  justice  of  the  peace 
against  Livermore,  of  which  defendant  had  notice,  and 
that  plaintiffs'  title  is  on  that  account  good,  and  para<- 
mount  to  any  claim  of  defendant  The  evidence  shows,  how- 
ever, that  Plato  informed  plaintiff  as  to  the  sale  of  the 
land  for  taxes,  and  informed  her  of  her  rights,  and  that 
plaintiff  Martha  J.  Bemis  then  said  she  would  attend  to  the 
matter  herself.  As  the  taxes  for  which  the  land  was  sold 
matured  before  defendant  was  appointed  agent,  it  is 
doubtful  if  he  had  the  right  to  pay  them,  in  the  absence 
of  express  authority,  and  this  is  not  shown;  but  however 
this  may  be,  there  is  no  doubt  that  plaintiff  was  informed 
of  the  situation,  and  undertook  to  manage  the  affair  for 
herself.  The  land  went  to  tax  deed  through  no  fault  of 
the  defendant,  and  there  is  no  doubt  that  McNeil  obtained 
good  title  through  his  tax  deed,  and  that  he  conveyed  good 
title  to  Livermore,  and  that  Livermore  conveyed  the  same 
to  defendant.' 

As  to  the  action  before  the  justice  of  the  peace  against 
Livermore,  the  record  of  the  justice  is  not  before  us,  and 
while  plaintiff  testifies  that  she  had  such  a  suit;  that  through 
a.  bvidbncb:  it  sho  dispossessod  Livermore,  and  paid 
pn>o£.  him  for  his  interest  in  the  land,  and  that  he 

made  what  was  supposed  to  be  a  quitclaim  deed  to  the 
heirs,  and  let  her  have  possession  of  the  land  again, — all 
this,  save  that  an  action  was  brought,  was  denied  by  de- 
fendant and  Livermore,  who  state  that  the  case  was 
dropped  or  dismissed  because  title  to  the  land  was  involved, 
and  that  nothing  was  paid  Livermore  for  his  interest  in 
the  land  by  any  of  the  plaintiffs.  As  plaintiffs  do  not  pro- 
duce the  record  of  the  justice  of  the  peace,  and  fail  to- 

VoL.  119  Iowa.— 9. 
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show  a  quitclaim  deed  from  livermore,  as  claimed,  they 
have  not  met  the  burden  imposed  upon  them  by  law,  and 
their  claim,  in  so  far  as  it  is  based  on  the  action  before  the 
justice  of  the  peace,  must  fail. 

XL  The  question  remains,  is  defendant  inhibited 
from  taking  title  to  the  land  because  he  was  at  one  time 
the  agent  of  the  plaintiflfs?  He  was,  as  we  have  seen, 
3.   same:  under  no  duty,  in  the  absence  of  express  auth- 

limiutioM.  ority,  to  pay  taxes  which  ha  J  matured  against 
the  land  prior  to  his  appointment  as  agent  But  if  he 
was  charged  with  such  a  duty,  plaintiff  relieved  him  there- 
from, when  she  took  the  matter  out  of  his  hands  after 
being  informed  of  the  tax  sale;  and  if  she  allowed  the  sale 
to  go  to  deed,  and  thus  lost  the  title,  we  see  no  good  reason 
for  holding  that  the  agent  might  not,  after  his  discharge, 
acquire  title  to  the  land.  Defendant  could  not,  of  course, 
take  any  advantage  of  his  relation  of  agent  to  plaintiff, 
and,  if  he  were  bound  to  pay  the  taxes,  could  not,  by  in- 
direction, obtain  a  title  based  on  his  own  fault.  But 
neither  of  these  things  appear.  This  statement  made  by 
one  of  the  witnesses  is  all  there  is  in  the  record  regarding 
plaintiff's  possession  after  1872:  "I  cannot  say  for  cer- 
tain, but  think  Mrs.  Bemis  lived  upon  the  cultivated  por- 
tion of  the  land  in  1876.''  True,  Mrs.  Bemis  says  in  her 
evidence,  in  a  general  way,  that  she  dispossebsed  Livermore, 
land  that  he  let  her  have  possession;  but  she  does  not  say 
when  this  was,  or  when  she  brought  her  action  before  the 
justice.  Livermore  says  he  did  not  surrender  the  posses- 
sion of  the  property  to  the  plaintiff,  and  defendant  says 
there  was  no  settlement,  and  that  at  the  time  he  was  act- 
ing as  Livermore's  attorney.  But  if  it  be  assumed  that 
defendant  could  not  obtain  title  by  reason  of  his  agency, 
plaintiff's  action  on  this  ground  is  barred  by  section  1448 
r.f  the  Oode,  which  provides  that  such  actions  shall  be 
orought  within  five  years  from  the  execution  and  recording 
of  the  tax  deed.      Waggoner  v.  Mann^  88  Iowa,  17. 
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This  in  itself  disposes  of  the  main  question  in  the 
case,  and  leaves  but  one  farther  point  for  consideration : 
At  the  time  McNeil  acquired  his  tax  title,  John  A.  Bemis, 
4.'  Riosrof  mill'  ouo  of  Alexander's  heirs,  was  a  minor.  'He 
fromux^e.  attained  his  majority  September  21,  1890. 
This  action  wa&  commenced  August  18,  1891,  and  is, 
among  other  things,  to  redeem  from  the  tax  sale.  John 
A.  Bemis  was  the  owner  of  an  undivided  two-ninths  of  the 
land,  and  on  account  of  his  minority  was  entitled  to  re- 
deem the  land  at  any  time  within  one  year  after  this  dis- 
ability was  removed.  Oode,  section  1489.  This  action,  as 
will  be  noticed,  was  commenced  within  the  year,  and  we 
flee  no  reason  why  he  (John  A.  Bemis)  is  not  entitled  to 
make  equitable  redemption,  Im  provided  in  section  1440  of 
the  Oode.  The  record  does  not  contain  sufficient  data  to 
enable  us  to  determine  how  much  he  should  pay  in  order 
to  effect  a  redemption*  There  is  no  showing  as  to  the 
amoutit  of  taxes  paid,  or  of  any  other  of  the  material  items 
necessary  to  a  computation  of  the  sum  to  which  defendant 
is  entitled;  hence  the  case  must  be  remanded  to  the  trial 
court,  in  order  that  these  matters  may  be  shown.  The  de- 
cree au  to  all  the  plaintiffs  except  John  A.  Bemis  is 
affirmed,  but  as  to  him  the  case  must  be  reversed,  and  the 
cause  remanded  for  an  accounting  and  determination  of 
the  amount  he  shall  pay,  if  anjrthing,  in  order  to  redeem 
his  interest  in  the  property  from  the  tax  sale.  Plaintiff 
has  failed  to  show  the  amount  of  rents  collected  by  defend* 
ant  while  acting  as  her  agent,  and,  even  if  it  be  conceded 
that  he  made  no  settlement  thereof,  as  claimed  by  him, 
there  is  not  sufficient  evidence  to  justify  a  finding  that  he 
should  account  to  plaintiffs  therefor.  Plaintiffs  will  pay 
three-fourths  and  defendant  one-fourth  of  the  costs  of 
this  appeaL 

The  result  is  that  the  case  must  ))e  bsvsbwd  ia  part 
and  AmBVSo  in  part. 
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|i38  i36(.  a  B.  Batmohd,  Appellant,  v.  F.  a  Whitbhousb,  A-  CL 
Whitehoubb,  EsBJf  &  SooviBLD  et  al^  Defendants,  and 
GsoRGB  E.  Mat,  Intervenor,  Appellee. 

Mortgages;  fobbolosubb  of  sboond  mortga^b:  wkki  bxten- 
aaismcBNT  of  fiecst.  Where  suit  is  brought  to  foreclose  a 
1  seooad  mortgage  and  thereafter,  bat  before  sale,  i>laintiff  par- 
ohases  the  flist  mortgage,  the  sale  and  imrohase  by  him  of  the 
land  under  suoh  foreolosure  for  an  amount  suffioient  to  satisfy 
the  seoond  mortgage,  does  not  extinguish  the  lien  of  the  flxst 
mortgage. 

Same:  when  not  shcoltahboos  :  BBOBscprioN.  Where  mortgages 
a  are  executed  at  the  samq  time,  but  one  reoites  that  it  is  sub- 
ject to  the  other,  and  at  the  time  of  oommenoement  of  suit  to 
foreclose  the  junior  the  plaintiff  is  not  the  owner  of  both,  they 
are  not  simultaneous,  and  in  the  matter  of  redemption  are  re- 
garded separate  instruments. 

Judgment  of  Foreclosure:  rights  of  assiqnbb  :  bstofpel.  The 
8  purchaser  of  a  judgment  on  foreolosure  of  a  mortgage  acquires 
more  than  the  assig^ea  of  an  ordinary  judgment ;  he  becomes 
the  assignee  of  the  mortgage,  and  has  such  an  interest  in  the 
land  as  entitles  him  to  the  protection  of  the  recording  acts,  so 
that  if  at  the  time  of' his  purchase  a  prior  mortgage  has  been 
released  of  record,  he  may  rely  on  such  release  and  the  owner 
of  the  prior  mortgage  is  estopped  from  asserting  his  rights  to 
the  prejudice  of  such  assignee. 

Right  of  Redemption ;     The  holder  of  the  legal  title  nnder  a  sher- 

4     iff 's  sale  on  foreclosure,  and  also  of  a  prior  mortgage,  is  entitled 

to  redeem  from  a  sale  on  foreolosure  of  a  subsequent  mortgage, 

and  a  decree  quieting  title  and  barring  suoh  right  is  erroneous. 

Appeal  from   Plymauih    Distriet    Oourt—Roix.   W.  M* 
HuTOHiNSoir,  Judge. 

Saturdat,  Jaihjary  24,  1908. 

Suit  in  equity  to  cancel  the  release  of  a  mortgage 
executed  by  defendants  Whitehouse  to  plaintiff;  to  re-es- 
tablish said  mortgage;   to   declare   defendants   Kern    <fe 
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Scofield  junior  and  inferior  lienholders;  to  bar  and  fore- 
close their  lien,  or  to  require  them  to  redeem  from  a 
sheriff's  sale  held  on  another  mortgage  held  by  plaintiff; 
and  for  general  equitable  relief.  Defendants  answered 
the  petition,  and  George  E.  May  intervened,  claiming  that 
plaintiff  had  released  his  mortgage  of  record,  and  that, 
relying  on  this  release,  he  purchased  of  Eem  <fe  Scofield  in 
good  faith  a  mortgage  held  by  them;  that  plaintiff  is 
estopped  from  now  claiming  that  the  release  of  record  was 
of  no  effect;  and  that  he  should  have  a  decree  quietinj; 
title  as  against  all  parties  to  the  litigation.  The  cause  was 
tried  to  the  court,  resulting  in  a  decree  for  intervener,  and 
plaintiff  appeals. — Modified  and  aMrmed. 

E,  T.  Bedell  for  appellant. 

MoDuMe  cfe  Keenan  and  Ellis  dk  Ellis  for  appellee  May. 

Dekmer,  J. — ^There  is  little  dispute  over  the  facts. 
The  conceded  ones  are  as  follows:  Defendants  White- 
house  owned  the  property  in  dispute  on  July  1,  1893,  and 
on  that  day  executed  a  mortgage  thereon  to  plaintiff  for 
the  sum  of  $1,030,  and  another  and  second  mortgage  on 
the  same  property  to  the  same  person  to  secure  notes 
aggregating  $60.  Baymond  sold  the  $1,000  note  and 
mortgage,  and  on  the  25th  of  November,  1895,  brought  suit 
to  foreclose  the  second  mortgage.  The  Whitehouses  had 
in  the  meantime,  and  on  March  6,  1894,  made  a  third 
mortgage  on  the  same  property  to  one  Hamilton,  to  secure 
the  sum  of  $600,  and  Hamilton  had  on  the  l^th  day  of 
April,  1895,  assigned  this  mortgage  to  defendants  Eern  & 
Scofield;  this  assignment  having  been  properly  recorded 
on  April  22,  1895,  in  the  records  of  Plymouth  county. 
Plaintiff  made  Hamilton  a  party  to  his  foreclosure  suit, 
but  defendants  Kern  <fe  Scofield  were  not  made  parties 
thereto,  although,  as  will  be  observed,  their  assignment  was 
of  record  when  the  foreclosure  suit  was  commenced.     On 
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May  6,  1896,  a  decree  of  foreclosure  was  obtained  by 
plaintiff  in  his  suit,  and  the  land  was  sold  July  11,  1896, 
to  plaintiff,  who  on  July  14,  1897,  obtained  a  sheriff's  deed 
thereto.  Plaintiff  took  up  the  $1,000  mortgage  btscause  of 
his  having  guaranteed  the  payment  thereof,  and  received 
a  reassignment  thereof.  On  April  1,  1899,  plaintiff  sold 
the  land  thus  acquired  to  one  Phillips,  and  beleving  that 
he  had  good  title,  and  that  the  rights  of  all  lienholders  bad 
been  cut  off,  he  executed  a  release  showing  payment  of 
the  $1,000  mortgage,  and  caused  the  same  to  be  properly 
recorded  on  April  28,  1899.  Soon  after  his  sale  to  Phillips, 
plaintiff  discovered  that  Kern  <fe  Scofield  had  not  been 
made  parties  to  his  foreclosure  proceedings,  and  he  there- 
upon took  the  land  back  from  Phillips,  and  now  holdfl  title 
thereto,  indirectly  through  the  sale  under  foreclosure 
of  his  mortgage.  On  April  26,  1895,  Kern  &  Scofield  com- 
menced  action  to  foreclose  the  mortgage  they  had  obtained 
from  Hamilton,  and  in  due  course,  and  on  October  21, 
1897,  obtained  a  judgment  and  decree  of  foreclosure  against 
Whitehouse.  On  November  11,  1899,  Kern  &  Scofield 
assigned  all  their  right,  title,  and  interest  in  and  to  the 
Hamilton  note  and  mortgage,  and  to  the  judgment  and 
decree  rendered  thereon,  to  intervener.  May.  On  Novem- 
ber 8y  1899,  plaintiff  commenced  this  action,  and  served 
notice  thereof  on  Kern  &  Scofield.  May  afterwards  inter- 
vened as  stated,  and  claimed  that  he  was  protected,  as  an  ' 
innocent  purchaser  of  the  Hamilton  mortgage,  and  the 
proceedings  thereunder,  from  plaintiff's  $1,000  mortgage. 
There  are  but  two  points  of  fact  in  dispute,  and  these 
are:  First,  the  character  of  May's  purchase;  and  second 
when  did  plaintiff  take  the  assignment  of  the  $1,000  mort- 
gage? As  to  the  fir.-t  point  we  find  that  May's  purchase 
of  the  Hamilton  mortgage  and  of  the  judgment  and  decree 
thereunder,  was  for  value,  in  good  faith,  and  in  the  belief 
that  the  $1,000  mortgage  had  been  released.  This  purchase 
was  on  the  11th  day  of  November,  1899,  and  the  petition 
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in  this  case  was  filed  November  17,  1899.  We  are  also 
of  opinion  that  Kern,  of  the  firm  of  Kern  &  Scofield,  who 
conducted  the  negotiations  with  May,  was  intending  to 
defraud  plaintiff,  but  that  intervener  had  no  knowledge 
of  this  intent.  As  to  the  second  point,  we  find  that  plain- 
tiff was  not  the  owner  of  the  $1,000  mortgage  when  he 
commenced  his  suit  to  foreclose  the  $60  mortgage,but  that 
he  became  the  owner  thereof  on  July  6,  1896,  before  the 
sale  under  his  foreclosure  decree.  Under  this  state  of 
facts,  it  is  clear  that,  had  Kern  &  Scofield  remained  the 
owners  of  the  $600  mortgage,  plaintiff  would  be  entitled 
to  the  relief  demanded  in  this  action,  unless  it  be  for  the 
fact  that,  at  the  time  of  the  sheriff's  sale  under  the  $60 
mortgage  foreclosure,  he  was  the  owner  of  the  $1,000 
mortgage,  or  that  the  mortgages  were  so  related  as  that 
there  could  be  but  one  foreclosure;  and  this  brings  us  to 
a  consideration  of  the  law*  propositions  involved. 

It  is  contended  first  that,  as  plaintiff  was  the  owner 

of  the  $1,000  mortgage  when  he  made  his  purchase  at 

sheriff's  sale,  lie  should  have  bid  enough  to  have  covered 

I.  poRBCLos-      this  mortgage,  and,  as  he  failed  to  do  so,  he 

ondmort-       has  lost  his  mortgage  lien,  or,  if  this  be  not 

gag:e:    when 

ment^**^'     true,  that  the  mortgages  were  executed  sim- 
firat-  ultaneously,  and  that  foreclosure  of  one  ex- 

hausted the  lien  of  the  other.  Had  plaintiff  been  the 
owner  of  both  the  $1,000  and  the  $60  mortgages  at  the 
time  he  brought  this  action  to  foreclose,  there  is  no  doubt 
that  the  lien  of  the  first  would  have  been  extinguished, 
under  the  doctrine  of  Wells  v.  Ordway^  108  Iowa,  86.  But 
as  we  have  seen,  he  did  not  own  it  at  that  time.  True,  he 
acquired  it  before  the  sale,  but  this  fact  did  not  impose 
upon  him  the  duty  of  bidding  enough  to  cover  this  indebt- 
edness. Nason,  the  purchaser  of  the  $1,000  mortgage  from 
plaintiff,  was  not  made  a  party  to  the  foreclosure  proceed- 
ings on  the  $60  mortgage,  and  plaintiff  took  a  reassignment 
thereof  before  bidding  on  the  land.     He  was  then  a  lien 
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holder,  and  perhaps,  as  to  all  who  were  then  parties  to 
that  litigation,  it  was  his  duty  to  bid  all  that  he  thought 
the  land  was  worth,  or  suffer  redemption  by  them  from 
the  sale,  rather  than  from  the  liens.  Had  there  been  no 
release  of  the  $1,000  mortgage,  and  intervenor,  as  assignee 
cf  a  prior  lienholder,  not  made  a  party  to  the  foreclosure 
proceedings,  was  attempting  to  redeem,  in  equity  he  would 
have  been  required  to  redeem  from  the  debt,  rather  than 
from  the  sale.  Spurgin  v.  Adamson^  62  Iowa,  661,  and 
cases  cited;  Iowa  County  v.  Beeson^  66  Iowa,  262;  Johnson 
V.  Harmon^  19  Iowa,  56. 

Intervenor  contends,   however,  that   the    mortgages 
were  simultaneous,  and  that  foreclosure  of  one  exhausted 
the  remedy  on  the  other.     To  this  contention  two  answers 
a.  Same:  when  suggost  themsolves!    In  the  first  place,  this 
JSSs'^^JJteS-  is  a.n  attempt  to  make  equitable  redemption, 
^^^^  and    not    an    effort  to    redeem    under    the 

statute;  and,  second,  the  mortgages,  while  executed  at 
the  same  time,  were  not  simultaneous,  for  the  reason  that 
the  second — the  $60  mortgage —  is  in  express  terms  made 
junior  to  the  first.  As  they  were  held  by  different  parties 
at  the  time  the  foreclosure  suit  was  instituted,  they  should 
be  regarded,  in  so  far  as  the  matter  of  redemption  is  con- 
cerned, as  entirely  separate  instruments.  Plaintiff  did 
not,  after  acquiring  the  $1,000  mortgage,  make  a  statement 
as  to  the  amount  he  was  willing  to  credit  on  this  claim ; 
but  this  was  not  Essential,  for  reasons  which  are  per- 
fectly plain. 

IL  Intervener,  May,  contends,  however,  that  plain- 
tiff is  estopped  from  denying  the  validity  of  the  release 
executed  by  him  of  the  $1,000  mortgage,  and  claims  that 
3.  jxjDOMEirr     he  is  au  innocent  purchaser  of  the  Kern  <fe 

ure;  righu     Scofiold  mortgage,  and  the  proceedings  there- 
of assignee;  ^  ^  t  *  o       ^ 

estoppel.  unto,  and  as  such  is  entitled  to  protection. 
Plaintiff  concedes  that  he  is  not  entitled  to  a  restoration 
of  his  mortgage  as  against  a  bona  /Repurchaser  of  the  land 
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without  notic^  but  he  insists  •that  intervener  is  not  a  pur- 
chaser of  the  land,  and  that,  at  most,  he  is  the  mere  assignee 
of  a  judgment,  who  stands  in  the  shoes  of  his  assignors,  and 
has  no  greater  rights  than  they  would  have  had.  Intervener 
says  that  he  purchased  the  mortgage  lien  held  by  Kern 
&  Scofield,  relying  on  the  release  of  the  $1,000  mortgage, 
and  that  plaintiff  is  estopped  from  denying  the  eflScacy  of 
t'-iis  release.  It  must  be  conceded  that  intervener  is  not  a 
purchaser  of  the  land,  and  also  that  he  is  something  more 
than  the  assignee  of  a  judgment  He  purchased  a  mort- 
gage which  had  gone  to  foreclosure  and  decree,  and  all 
rights  thereunder.  Does  he  for  this  reason  stand  in  a 
better  position  than  the  assignee  of  an  ordinary  judgment, 
and  was  he,  by  reason  of  the  facts  recited,  justified  in 
relying  on  the  recorded  release? 

The  assignee  of  an  ordinary  judgment  stands,  as  a 
rule,  in  no  better  position  than  his  assignor.  Burtia  v. 
Cooky  16  Iowa,  194.  But  as  said  in  Crosby  t?.  Tanner^  40 
lowft,  186,  in  explaining  the  Bur4i$  Case^  this  rule  does 
not  obtain  as  to  equities  residing  in  third  persons.  That 
case  is,  in  principle,  much  like  the  one  now  before  us. 
There  a  mortgagee,  who  had  agreed  that  a  subsequent 
mortgage  given  by  his  mortgagor  should  be  prior  and  sup- 
erior to  the  first,  assigned  his  note  and  mortgage  after 
maturity  to  a  good-faith  purchaser.  That  purchaser 
brought  suit  to  foreclose,  and  the  second  mortgagee  pleaded 
the  agreement  with  the  assignor.  Held,  that  the  assignee 
took  his  mortgage  exempt  from  the  equities  of  the  second 
mortgagee.  See,  also,  Blake  v.  Koons^  71  Iowa,  856; 
Bank  v.  Fletcher^  44  Iowa,  252;  Vandercook  v.  Baker y  48 
Iowa,  199.  We  need  not  further  speculate  on  the  rights 
of  an  assignee  of  an  ordinary  judgment,  for  intervener  is 
«omething  more  than  that  He  is  the  assignee  of  a  mort- 
gage. True,  that  mortgage  has  gone  to  decree,  but  the 
•decree  partakes  of  the  nature  of  the  instrument  on  which 
it  is  based,  and  May  should  be  treated  as  the  assignee  of 
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a  mortgage.  The  distinction  between  a  mortgagee  and  an 
ordinary  lienholder  is  pointed  out  in  Boggs  v.  Douglasi^ 
105  Iowa,  844.  A  mortgagee  of  real  property  is  treated 
as  a  purchaser,  under  our  recording  acts,  and  is  entitled  to 
rely  on  the  records  as  they  exist  when  he  parts  with  his 
money.  Barney  v.  McCarty^  15  Iowa,  510,  and  cases  cited 
under  section  2925  of  the  Oode.  Of  course,  an  attaching  or 
judgment  creditor  is  not  such  a  purchaser,  but  holds  a  lien 
only  on  such  interest  as  the  debtor  in  fact  had  in  the  land. 
If  a  mortgagee  is  to  be  treated  as  a  purchaser,  and  is  entitled 
to  rely  on  the  records,  we  see  no  reason  for  holding  that  his 
bona  Ade  assignee  for  value  may  not  rely  on  them.  Indeed, 
we  think  he  may.  Blunt  v.  NorrUy  128  Mass.  55  (25  Am. 
Rep.  14).  Yerger  v.  Barzj  56  Iowa,  77,  recognizes  this  prin- 
ciple, although  in  that  particular  case  the  assignee  was  held 
entitled  to  no  greater  rights  than  his  assignor,  because  he 
bought  with  constructive  knowledge  of  the  fact  that  his 
mortgage  was  not  recorded.  The  cases  to  which  we  have  al- 
ready referred  were  cited,  approved,  and  held  inapplicable. 
It  must  be  borne  in  mind  that  we  are  not  dealing  with 
the  law  merchant,  or  with  the  rules  ordinarily  applicable 
to  assignments  of  choses  in  action,  but  with  the  effect 
to  be  given  our  recording  acts,  and  the  rights  of  the 
assignee  of  a  mortgage  who  relies  on  a  recorded  release; 
hence  few,  if  any,  of  the  cases  cited  by  plaintiff's  counsel 
are  in  point.  The  precise  question  now  before  us  seems  to 
be  ruled  by  Mather  v.  Jen8V)old^  72  Iowa,  550;  Weidner  v. 
Thompson^  69  Iowa,  86;  Powers  v.  LaHer^  73  Iowa,  283. 
In  Vannioe  v.  Bergen^  16  Iowa,  555  (85  Am.  Dec.  513,)  it 
is  said:  "If  after  such  discharge  [release  of  mortgage  by 
merger  or  otherwise,]  without  notice  of  the  fraud  or  [mis- 
take,] and  before  the  revival  of  the  incumbrance,  a  third 
party  should  part  with  his  money  upon  the  faith  of  such 
discharge,  it  would  be  manifestly  wrong  and  inequitable 
to  permit  the  revived  lien  to  be  asserted  as  against  such 
intervening  rights."    Equity  wiU  not  set  aside  the  release 
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of  a  mortgage,  and  keep  the  incumbrance  alive,  when  such 
proceeding  would  result  in  injustice  to  others.  Starr  v. 
jE2Zm,6  Johns.  Oh.  898;  Liver  mo  re  v.  Maxwell^  87  Iowa,  705. 
Ordinarily  the  assignee  of  a  mortgage  has  no  greater 
rights  than  his  assignor.  Sims  v.  Hammond^  38  Iowa,  868. 
But  when  he  parts  with  his  money  in  good  faith  on  the 
strength  of  a  recorded  release  of  a  prior  mortgage,  equity 
will  not  permit  the  cancelation  of  the  release  to  his  pre- 
judice. I^owers  V.  LaHeTy  78  lowa^  288.  In  that  case, 
Sims  V.  Hammond  and  English  v.  Waplesy  18  Iowa  57,  are 
explained,  and  their  application  limited.  While  there  is 
some  little  confusion  in  our  cases,  the  ones  we  have  cited 
folly  justify  the  decree  of  the  trial  court,  finding  that  the 
release  of  the  mortgage  should  not  be  set  aside.  On  prin- 
ciple, no  other  conclusion  seems  permissible,  if  we  are  to 
look  to  the  equities  of  the  case.  Appellant  is  defeated  by 
his  negligence  in  releasing  his  mortgage,  and  is  also 
estopped  under  the  facts  disclosed  from  asserting  that  the 
release  was  the  result  of  mistake  or  inadvertence.  Even 
in  those  states  which  hold  that  an  assignee  of  a  mortgage 
after  due  takes  it  subject  to  latent  equities  of  third  par- 
ties, the  doctrine  of  estoppel  is  recognized.  See  Moore 
V.  Bank,  55  N.  Y.  41  (14  Am.  Rep.  178). 

If  intervener  were  relying  on  the  doctrine  of  merger 
alone,  it  may  be  he  should  be  held  to  notice  of  plaintiff's 
equities.  But  he  is  not  relying  on  the  supposed  intent  of 
plaintiff.  Here  there  was  an  express  release  of  record 
when  he  purchased  the  Eern  &  Scofield  mortgage,  and 
plaintiff  is  clearly  estopped  from  saying  that  his  mortgage 
of  $1,000  was  released  through  mistake.  See  Jones,  Mort- 
gages (8d  £d.)  sections  B05,  608,  966.  Eern  &  Scofield  had 
procured  their  foreclosure  judgment  and  decree  when 
plaintiff  executed  his  release,  and  plaintiff  was  bound  to 
knowledge  of  their  judgment.  The  equities  are  clearly 
with  the  intervener.  The  trial  court  found  that  he  was 
entitled  to  redeem  on  paying  plaintiff  the  sum  of  $502.68, 
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with  interest,  and  fixed  March  1,  1901,  as  the  time.  That 
time  has  already  expired,  and,  if  intervener  has  not  made 
redemption,  the  time  for  doing  so  will  be  extended  until 
March  1, 1908,  at  wliich  time  he  will  pay  the  amount  found 
due  by  the  trial  court,  with  interest,  according  to  the  terms 
of  the  original  decree. 

Th }  court  below  also  found  that,  upon  intervener's 
making  redemption,  the  title  to  the  land  should  be  quieted 
in  him.  This  is  complained  of,  because  it  is  said  plaintiff 
4.  RIGHT  of  ^^^  ^^^  right  to  redeem  from  May.  This  con- 
redemption.  teutiou  is  souud.  Plaintiff,  as  the  holder  of 
the  title  under  his  sheriff's  sale,  and  as  the  owner  of  the 
♦1,000  mortgage,  which,  as  we  have  said,  cannot  be  asserted 
against  May,  but  which  is  nevertheless  good  against  the 
other  defendants,  has  the  right  to  redeem  from  intervener, 
if  he  so  elects;  and  the  decree  will  be  so  modified  as  to 
permit  him  to  make  redemption.  This  election  must  be 
made,  however,  on  or  before  April  1,  1903,  or  his  right 
thereto  will  be  held  barred,  and  intervener's  title  quieted 
in  him.  Should  plaintiff  conclude  to  redeem,  he  shall  do 
so  by  following  the  statute  with  reference  to  redemption, 
except  as  to  time. 

As  thus  modified,  the   decree    will   stand    afSrmed. 
Plaintiff  will  pay  the  costs  of  this  appeal. — Modifibd  and 

AFFIRMED. 


<3t.   M.   MoQiBBONS,   Appellee,   v.   Elizabeth  MoQibbons, 

Appellant 

Cuardianship:  influenoinq  verdiot:  The  fact  that  a  eourt  bailiff 
1  was  a  witness  for  the  plaintiff  and  related  to  both  parties, 
will  not  warrant  the  contention  in  argument  that  the  verdict 
was  the  result  of  prejudice  created  by  him  where  it  appears  that 
he  did  not  have  charge  of  the  jury  and  the  question  was  not 
raised  at  the  trial. 
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Expert  Testimony:      oompbtekot:      extent   of  oapaottt:      The 

2     ultimate  question  as  to  the  extent  of  the  capacity  of  an  alleged 

incompetent  to  reasonably  understand  and   transact  businesd 

is  for  the  jury  to  determine,  and  is  not  the  subject  of  expert 

testimony. 

EviDence:     Evidence  considered  and  held  to  support  the  verdict 
8     that  a  guardian  should  be  appointed. 

Appeal  from  Woodbury  District  Court. — Hon,  Gborob  W. 
Wakefield,  Judge. 

Satubday,  January  24,  1908, 

This  is  a  proceedinc',  under  section  8219  et  aeq.  of  the 
Code,  for  the  appointment  of  a  guardian  of  the  property 
of  the  defendant,  it  being  alleged  that  she  is  ,a  person  of 
unsound  mind.  There  was  a  trial  to  a  jury,  and  verdict  in 
favor  of  the  appointment  of  a  guardian,  A  motion  for 
new  trial  having  been  overruled,  the  court  made  and  en- 
tered an  order  appointing  George  M.  Pardoe,  Esq.,  as  tem- 
porary guardian.  From  such  order  the  defendant  appeals* 
— AMrmed. 

Hallam^  Stevenson  dk  Munger  for  appellant. 

Henderson  <&  Fribourg  for  appellee. 

Bishop,  0.  J.— The  first  assignment  of  error  is  based 
upon  the  fact  that  the  court  allowed  one  Furman  MoGib- 
bons  to  act  as  bailiff  during  the  trial  of  the  cause.      It 

appears  in  the  evidence  that  said  Furman 
'*  SiS^^^t.    McGibbons  is  a  brother  of  the  plaintiff  and  a 

son  of  defendant.  He  was  present  at  tlie 
trial,  and  a  witness  for  plaintiff.  It  also  appears  that  hi) 
was  at  the  time,  and  for  a  number  of  years  had  been,  a 
bailiff  of  the  court  There  is  not  a  word  in  the  record^ 
however,  even  tending  to  show  that  he  had  anything  to  do 
with  the  trial  of  this  case,  other  than  as  a  witness  upon 
the  stand.  The  subject-matter  complained  of  appears  in 
appellant's  abstract  only  by  way  of  a  bare  and  unsup- 
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ported  averment  in  the  motion  for  new  trial.  It  does  not 
appear  that  any  objection  was  made  or  exception  taken. 
An  amend  nent  to  appellant's  abstract  filed  by  appellee 
shows  that  he  did  not  have  charge  of  the  jury,  and  we  must 
accept  such  as  being  the  fact  Taking  this  to  be  the  con^ 
dition  of  the  record,  counselare  hardly  warranted  in  saying 
in  argument  that  "the  verdict  is  evidently  the  result  of 
prejudice  and  misconception  on  the  part  of  the  jury,  pro- 
duced probably  by  the  fact  that  Furman  McGibbons  was 
the  bailiff  who  had  charge  of  them  during  the  trial,  and 
with  whom  they  naturally  became  very  familiar  and 
friendly. '* 

II.      Dr.  Rosa,  a  medical  witness,  was  called  by  de- 
fendant, and  testified  to  an  acquaintance  wi  h  her,  and 
that,  in  his  judgment,  she  was  not  of  unsound  mind.     The 
witness  was  then  asked:      "State  whether  or 

8.    BxPBRT  tea-  ,     .  ,     _  ,       -  ^    .       , 

timony:  com-  not,  in  your  judgment,  she  possesse  sufficient 
tentofaipa.  ability  to  Under sand  in  a  reasonable  manner 
the  nature  and  effect  of  her  acts  in  business 
transactions?''  To  this  question  the  plaintiff  objected  as 
incompetent  and  nat  a  subject  of  expert  testimony,  and  the 
objection  was  sustained.  This  ruling  is  assigned  as  error. 
We  think  an  answer  to  the  question  was  properly  excluded. 
The  witness  had  been  allowed  to  express  his  opinion  as  to 
the  mental  soundness  of  the  defendant,  and  this  was 
proper.  But  the  ultimate  question  as  to  the  extent  of  her 
capacity  to  reasonably  understand  and  transact  business 
matters  was  clearly  within  the  exclusive  province  of  the 
jury.  Errors  are  assigned  as  to  other  rulings  made  in 
connection  with  the  introduction  of  evidence.  We  have 
examined  the  record  in  respect  to  each  thereof,  and  find 
no  prejudicial  error.  We  have  also  carefully  examined 
^ach  of  the  instructions  of  the  court  complained  of,  and 
find  no  error.  The  law,  as  applicable  to  the  case,  is  fully 
and  fairly  stated,  and  the  instructions,  as  a  whole,  are  as 
favorable  to  the  defendant  as  she  could  expect. 
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III.  It  is  said  the  evidence  does  not  warrant  the  ver- 
dict We  think  otherwise.  The  defendant  is  ninety  years 
of  age.  She  is  partially  blind,  very  deaf,  and  possesses 
most  of  the  other  infirmities  that  are  incident 
to  such  extreme  old  age.  Just  before  this 
proceeding  was  commenced  she  had  mortgaged  her  prop- 
erty for  the  sum  of  $700,  and  had  given  the  money  to  a 
grandson,  a  young  man  about  twenty-four  years  of  age; 
and  he  was  about  to  go  out  into  the  western  country,  and 
with  such  money  engage  in  the  live  stock  business.  When 
she  learned  that  this  proceeding  was  about  to  be  instituted, 
she  transferred  all  her  remaining  property  to  said  grand- 
son, and  the  conclusion  is  not  without  support  in  the  evi- 
dence that  this  was  done  upon  his  solicitation.  She  was  a 
witness  upon  the  trial,  and  from  her  evidence  we  think 
the  conclusion  may  be  readily  drawn  that  she  did  not  un- 
derstand the  condition  of  her  property  affairs,  or,  in  any 
proper  sense,  the  effect  of  the  conveyance  to  her  grand- 
son. As  to  such  grandson,  there  was  evidence  to  warrant 
the  jury  in  finding  that  he  was  not  acting  in  good  faith  in 
the  matter, — notably,  his  efforts  to  secrete  the  inoneys 
and  other  personal  property  taken  into  possession  byh  im, 
and  this  after  he  knew  that  the  court  proceedings  had 
been  commenced.  It  may  be  as  insisted  upon  by  counsel 
for  defendant  that  here  is  a  contest  between  the  children 
ani  the  grandchild  of  this  old  lady  as  to  the  disposition  of 
her  property.  Conceding  that  such  is  the  unfortunate 
situation,  yet  it  must  not  be  forgotten  that  her  interests 
and  her  care  and  comfort  during  the  few  remaining  days 
of  her  life  are  the  paramount  consideration.  We  have  not 
thought  it  necessary  to  review  the  evidence  in  detail,  and 
we  content  ourselves  by  saying  that,  in  our  opinion,  the 
verdict  was  justified,  and  that  it  should  not  be  disturbed. 
We  have  noticed  each  of  the  errors  assigned,  and 
reach  the  satisfactory  conclusion  that  the  order  of  the  trial 
court  should  be,  and  it  is  atfibmbb. 
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Thb  Miottbapolis  &  St.  Louis  R  R.  Oo.  v.  J.  A.  Lindquist^ 
as  Treasurer  of  Webster  Oounty,  Iowa,  The  Oity  of 
Fobt  Dodgb  and  John  Laufbrsweiler,  Appellants. 

Injunction:  SBWBR  ASSBSSHBKTs:  front  foot  bulb :  ooNSTrrunoN- 
▲XJTY.  The  cost  of  a  sewer  may  be  assessed  against  the  abutting 
lots  aooording  to  their  frontage. 

S&noe:     estocatb  OF  BBNEFir :     squarb  febt  in  ix>ts.       Where  the 

d     oooncil  makes  the  assessment,  the  fact  that  in  estimating  the 

proportionate  benefit  to  the  lots  it  takes  into  consideration  the 

number  of  square  feet  in  each,  is  immaterial,  where  i  appeara 

they  are  of  the  same  length. 

Same:     brror  in  assessment  :      remedy.      Where  the  council  in 
8     estimating  the  benefits  for  the  purpose  of  assessment  makes  an 
error,  the  remedy  is  not  an  injunction  to  avoid  the  assessment 
but  an  appeal  to  the  district  court. 

Same:     tttlb:    rioht  of  way:     Where  a  railway  company  seeka 

4  by  injunction  to  restrain  the  collection  of  the  special  assess- 
ment, and  the  pleadings  show  ownership  of  the  lots  in  tha 
company  without  disclosing  the  purpose  of  their  purchase,  it 
will  be  treated  as  owning  the  fee,  though  its  tracks  cross  the 
same  and  its  right  of  way  is  but  an  easement,  and  the  same 
are  subject  to  the  assessment. 

Same:     railway  property:    enforcement  of  assessment:    Spec- 

5  ial  assessments  for  the  construction  of  sewers  may  be  assessed 
against  the  parcels  of  land  owned  by  a  railway  company,  and 
with  the  exception  of  those  parts  occupied  by  its  roadbed  and 
right  of  way,  may  be  levied  upon  and  sold  as  other  property. 

Appeal  from  Webster  District  Court. — Hon.  S.  M.  Weaver, 

Judge. 

Saturday,  January,  24,  1908. 

The  petition  alleged  plaintiflf's  ownership  of  lots  1,  2, 
S,  4,  and  5  in  block  67,  and  lots  1,  2,  and  8,  in  block  68,  in 
Town  Company's  addition  to  Ft.  Dodge;  that  in  1899" the 
city  constructed  a  storm  sewer  in  the  alley  intersecting 
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block  67,  south  of  the  lots  mentioned  therein,  turning  south 
in  Third  street,  which  separates  them;  that  the  cost 
thereof  was  assessed  against  said  lots  according  to  the 
number  of  square  feet  in  each,  without  regard  to  the  ben- 
efits conferred;  that  said  improvement  was  of  no  benefit  to 
said  lots;  that  the  statutes  authorizing  assessments  were 
unconstitutional;  that  said  assessments  have  beenduly 
certified  to  the  auditor  of  the  county,  who  has  placed  the 
same  on  the  tax  lists,  and  the  county  treasurer  has  adver- 
tised the  same  for  sale,  and  will  sell  them  unless  enjoined. 
In  an  amendment  to  the  petition  plaintifi^  averred  that  its 
railroad  intersected  the  lots  in  block  67,  and  that  its  right 
of  way  had  been  assessed  illegally.  A  restraining  order 
was  prayed,  and  a  decree,  on  final  hearing,  declaring  the 
assessments  null  and  void.  The  defendants  responded  by 
admitting  the  construction  of  the  sewer,  asserting  the 
assessment  of  the  lots  as  directed  by  statute,  and  that  the 
treasurer  was  proceeding  in  a  lawful  manner  to  collect  the 
same.  Hearing  on  the  merits,  and  decree  as  prayed.  The 
defendants  appeal. — Reversed. 

M.  J.  Mitchell  for  appellants. 

i?.  M.  Wright  for  appellee. 

Labd,  J. — The  storm  sewer  was  constructed  along  the 
alley  intersecting  block  sixty-seven  of  the  Town  Company's 
addition  to  Ft.    Dodge  immediately  south  of  plaintiff's 
X.  SBWBRas-      lots.     Next  east  of  this  block,   with    Third 
front  foot'      street    between  thera,   is  block  sixty-eight, 
tionauty.        which,  as  the  sewer  turns  south,  is  adjacent, 
but  does  not  abut  the  property.     All  abutting  lots  were 
assessed  for  the  payment  of  the  cost  of  the  sewers  accord- 
ing to  the  front- foot  rule.     The  point  decided  by  the  trial 
court  was  that  the  statute  authorizing  this  was  unconsti- 
tutional, relying  on   Village  of  Norwood  v.  Baker ^  172  U. 
Vol.  119  Iowa.— 10. 
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S.  269  (19  Sup.  Ot  Rep.  187,  48  L.  Ed.  448).  That  case  has 
been  subsequently  explained,  and  a  contrary  conclusion 
reached.  Hackworth  v.  City  of  Ottumwa^  114  Iowa,  467. 
II.  Appellee  argues  that  the  assessment  was  accord- 
ing to  the  number  of  square  feet  in  each  lot.  The  number 
of  square  feet  in  each  lot  seems  to  have  been  computed 
3.  Same:  csti-  ^^^  Written  ovor  the  corresponding  lot  as  it 
fiu:^s^uare°^  appeared  on  the  plat  But,  as  to  abutting 
feet  m  lots,  property  this  made  no  difference,  for  all  such 
lots  seem  to  have  been  the  same  length.  The  assessment 
against  lot  one,  block  sixty-seven,  was  separately  com- 
puted as  to  parts  on  opposite  sides  of  the  railroad,  but^  as 
the  petition  alleged  and  the  answer  admitted  plaintiff's 
ownership  of  the  entire  lot,  this  can  make  no  difference. 
It  simply  involved  the  addition  of  the  two  amounts.  There 
was  no  issue  before  the  court  as  to  whether  any  part  of  it 
belonged  to  another.  Adjacent  property  is  to  be  assessed, 
under  the  statute,  according  to  actual  benefits.  The 
method  of  ascertaining  these  is  not  prescribed.  No  claim 
is  made  that  the  city  council  did  not  in  fact  make  the 
assessment.  Just  what  it  took  into  consideration  in  reach- 
ing the  result  does  not  appear.  It  would  seem  important, 
however,  in  arriving  at  a  just  conclusion,  to  know  the  size 
of  the  parcel  of  ground  affected,  and,  if  all  are  similarly 
situated,  the  area  of  each  might  furnish  a  just  basis  for 
estimating  proportionate  benefits. 

One  witness  testified  that  under  present  conditions, 
because  of  the  natural  drainage,  the  lots  in  block  sixty- 
eight  did  not  need  artificial  drainage,  and  would  not  sell 
for  a  dollar  more.  But  permanent  improvements  are  not 
made  solely  with  reference  to  present  conditions.  They 
are  for  the  future  as  well  as  the  present,  and  benefits  to 
be  derived  therefrom  should  be  estimated  accordingly. 
Even  though  a  drain  may  not  be  required  for  a  particular 
parcel  of  land,  the  fact  that  it  is  necessary  to  and  improves 
that  surrounding  may  work  an  indirect  benefit  to  it  in  the 
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way  of  accessibility,  convenience,  and  sanitary  improve- 
ments.    This  evidence  certainly  fails  to  show  said  lots  to 
have  derived  no  advantage.     But,  even  if  it  did,  the  rem- 
edy was  not  by  injunction,  but  by  appeal  to  the  district 
court.      The  statute  expressly    conferred    upon  the  city 
3.  Same:  error    couHcil  the  authority  to  assess  the  costs  of  the 
rcmediea.     '  improvements    against    adjacent  as  well  as 
abutting  lots,  and,  as  no  question  is  made  with  respect  to 
the  regularity  of  prior  proceedings,  said  council  had  juris- 
diction to  estimate  the  benefit.     If  it  made  a  mistake  with 
reference  thereto,    the    statutes  poinc  out  the  remedy. 
Section  828  of  the  Oode  provides  for  notice,  and  allows  all 
parties  aggrieved  to  file  objections  with  the  city  council. 
The  next  section  reads:     "All  objections  to  errors,  irreg- 
ularities or  inequalities    in  the  making    of  said  special 
assessments,  or  in  any  of  the  prior  proceedings  or  notices 
not  made  before  the  council  at  the  time  and  in  the  man- 
ner herein  provided  for,  shall  be  waived  except  where 
fraud  is  shown.''     Section  839  allows  an  appeal  to  the 
district  court,  "where  all  questions  touching  the  validity 
of  such  assessments,  or  amount  thereof,  and  not  waived 
und  -r  the  provisions  of  this  chapter,  shall  be  heard  and 
determined."     The  plaintiff  failed  to  avail  itself  of  either 
remedy.     As  they  were  entirel .    adequate  to  the  adjust- 
ment of  the  amount,  if  any,  to  be  levied,  another  and 
especially  collateral  remedy  in  its  nature  could  not  be  re- 
sorted to.     Plymouth  County  v.  Moore^  114  Iowa,  700;  Van 
Fleet, Collateral  Attack  5;  Sutherland,  Statutory  Construc- 
tion, section  399.   The  vice  in  appellee's  argument  lies  in  the 
assumption  that  the  assessment  was  made  on  a  basis  not 
authorized  by  law,  and  to  that  point  the  decisions  cited 
tend.     See  Hassan  v.  City  of   Rochester y  67  N.   Y.  529; 
Hayes  v.  Douglas  Co.,  92  Wis.  429  (65  N.  W.  Eep.  482, 
81  L.  R.  A.  213,  53  Am.  St.  Rep.   j,26).      This,  as  seen  is 
not  correct 
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IIL     The  plaintiff's  line  of  railroad  crosses  the  lots  in 
block  sixty-seven,  and  it  contends  that  no  part  of  the  cost 
of  the  improvement  may  be  assessed  agiinst  that  portion 
4.  sasce:  tiue:    ^^  *'^®  right  of  Way.      This  is  based  on  two 
right  of  way.  grounds*.    (1)  That  the  right  of  way  is  a  mere 
easement;  and  (2)  that  a  fragment  of  the  right  of  way, 
with  its  ties  and  tracks  cannot  be  sold  in  order  to  pay  the 
assessment.     But  there  was  no  easement  in  these  lots. 
Ownership  thereof  is  distinctly  alleged  in  the  petition  and 
admitted  in  the  answer.      Under  these  circumstances  its 
title  must  be  treated  as  absolute,  regardless  whether  occu- 
pied by  tracks  or  not      True,  as  urged  by  appellee,  the 
conveyance  of  land  for  right  of  way  purposes  has  been 
held  to  pass  an  easement  only.     Brovm  v.  Young^  69  Iowa, 
625;  Skillman  v.  Railway  Co.y  78  Iowa,  404.     The  object 
originally  had  in  obtaining  these  lots  is  not  disclosed  by 
the  records,  and  we  must  assume,  in  view  of  the  pleadings, 
that  they  were  so  acquired  as  to  pass  the  fee  title.     In 
this  respect  the  case  is  to  be  distinguished  from  Chicago^ 
B.  L  (&  F.  JSy.  Co.  v.   City  of  Ottumwa^  112  Iowa,  800. 
There  the  majority  held  that  a  right  of  way,  when  a  mere 
easement,  was  not  assessable  with  the  cost  of  the  improve- 
ment, under  the  statute  involved;  following,  as  is  said. 
City  of  Muscatine  v.    Chicago^   R.  L   <&  P.   Ry.  Co.y  88 
Iowa,  291.     The  latter  case  seemed  to  hold  that  land  to 
which  the  company  had  title  must  bear  its  burden  of.  the 
cost  of  improvement,  and  I  do  not  understand  any  depart- 
ure therefrom  to  have  been  intended.     Certainly  it  was  so 
decided  in  that  case  when  first  before  the  Court.     City  of 
Muscatine  v.  Chicago^  R.  /.  <&  P.  Ry.   Co.y  79  Iowa,  645. 
Section  819  of  the  Code,  after  authorizing  payment  of  the 
cost,  or  any  part  of  it.,  from  the  district  sewer  fund,  city 
sewer  fund,  or  from  the  general  revenue,  reads:    "And 
the  portion  thereof  not  so  paid,  and  not  in  excess  of  $3  per 
linear  foot  of  sewer,  shall  be  assessed  against  the  property 
abutting  on  the   sewer  in  proportion  to  the  number  of 
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linear  front  feet  in  each  parcel  thereof  and  upon  the  ad- 
jacent property  in  proportion  to  the  benefit  thereto.*'  It 
is  apparent,  without  differentiating  between  this  statute 
and  that  under  consideration  in  the  Ottumwa  Case^  that 
the  lots  of  plaintiff  come  clearly  within  the  language  of 
this  section. 

IV.     Appellee  also  contends  that  right  of  way  cannot 
be  sold  to  pay  the  assessment.     The  conflict  in  the  author- 
ities on  this  subject  was  recognized  in  Chicago^  B.  L   <& 
5.  samb:  rail-    P.  JSi/.   Co*  V.  City  of  Ottumwa^  supra^  and 
^enfo^    many  of  them  cited  though  the  point  was  not 

mentofas-  .    . 

scsament.       decided.      In  view  of  the  provisions  of  sec- 
tion 840  of  the  Oode,  we  shall  not  determine  it  now.    That 
reads:    "All  special  assessments  made  tinder  this  chapter 
against  any  railway  or  street  railway  shall  be  a  debt  due 
personally  from  such  railway.      Such  special  assessment 
and  each  installment  thereof,  and  certificates  issued  there- 
for when  due,  may  be  collected  in  the  district  or  superior 
court  by  action  at  law,  in  the  name  of  the  city  or  town 
against  such  railway  or  street  railway,  or  the  lien  thereof 
enforced  against  the  property  of  such  railway  or  street 
railway,  on  or  against  which  the  same  has  been  levied,  by 
action  in  equity,  by  the  election  of  the  plaintiff;  and  in 
action  at   law  where  pleadings  are  required  it  will  be 
sufficient  to  declare  generally  for  work  and  labor  done  or 
materials  furnished  on  the  particular  street,  avenue,  alley 
or  highway,  the  levy  of  tax  and  the  non-payment  of  same; 
and  in  any  action  in  equity  it  shall  be  sufficient  to  aver 
the  same  matters,  together  with  a  parti9ular  description  of 
the  property  or  parts  thereof  against  which  such  lien  is 
sought  to  be  enforced."     It  will  be  time  enough  to  deter- 
mine whether  the  roadbed  may  be  sold  when  a  lien  thereon 
is  sought  to  be  established  and  enforced  against  it  under 
this  statute.  Assessments  are  to  be  levied  on  parcels  of  land 
aside  from  that  made  use  of  in  carrying  on  business  pecu- 
liar to  railroading  by  virtue  of  section  825  of  the  Code 
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and  these  sold  like  the  property  of  any  other  corporation 
or  individual  under  section  829. 

As  to  such  claims  the  statute  quoted  seems  to  afford 
an  additional  remedy,  though  we  do  not  so  decide,  as  the 
question  is  not  before  us.  It  could  hardly  have  been  in- 
tended by  the  legislature,  however,  that  the  roadbed  or 
right  of  way  or  other  property  so  connected  with  the  oper- 
ation of  the  railroad  as  that  its  loss  by  conveyance  or  sale 
would  necessarily  dismember  and  break  up  the  entirety 
and  utility  of  the  road  as  a  line  of  travel  and  commercial 
intercourse,  thereby  interfering  with  the  paramount  in- 
terest of  the  public  in  these  purposes,  should  be  seized  in 
small  parts,  abutting  local  improvements  in  the  numerous 
cities  and  towns  traversed  by  the  lines,  and  these  separ- 
ately exposed  for  sale  by  the  several  county  treasurers  and 
conveyed  upon  the  failure  of  the  companies  to  promptly 
meet  their  tax  burdens.  This,  we  do  not  think,  was  con- 
templated by  section  829  of  the  Code,  but  that  the  rem- 
edies available  in  such  cases  are  those  provided  by  the 
statute  quoted.  Two-thirds  of  the  lots  in  controversy  were 
not  used  by  the  plaintiff  in  carrying  on  its  business  of  rail- 
roading, and  to  this  extent  these  were,  therefore,  subject 
to  assessment  and  sale,  the  same  as  property  belonging  to 
individuals.  As  against  such  property,  then,  the  county 
treasurer  was  authorized  to  proceed,  but  could  not  properly 
expose  the  right  of  way  or  roadbed  for  sale.  These  may 
not  be  seized  (if  at  all)  save  by  virtue  of  a  judgment  or 
decree  of  court. — Reversed. 


L.  L.  Walston,  Appellant,  v.  The  F.  D.  Oalkins  Oompany. 

Breach  of  Contract :  disoharge  op  servant  :  aooord  and  satis- 
faotion:  consideration.  Where  a  servant  claims  to  have 
been  wrongfully  discharged  before  the  expiration  of  his  term  of 
service,  X)a7ment  and  acceptance  of  amonnt  earned  does  not  con- 
stitute an  aooord  and  satisfaction,  and  an  agreement  that  same 
shall  be  in  satisfaction  of  all  damages  is  w  thout  consideration. 
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Appeal  from  Kossuth  District  Court. — ^Hon.  W.  B.  Quabton, 

Judge. 

Saturday,  Janxtabt  24,  1903.    . 

Action  to  recover  for  breach  of  contract  of  employ- 
ment. There  was  a.  directed  verdict  for  the  defendant. 
The  plaintiff  appeals. — Reversed. 

Clarke  db  Cohenour  for  appellant. 

E.  V.  Swetting  for  appellee. 

Sherwik,  J. — The  plaintiff  alle2:ed  employment  by  the 
defendant  for. the  term  of  six  months,  and  a  wrongful  dis- 
charge at  the  end  of  three  months.  The  defendant  pleaded 
an  accord  and  satisfaction,  based  upon  the  fact  that  it  had 
paid  to  the  plaintiff  the  balance  due  him  for  the  time  he 
did  work ;  and,  the  evidence  showing  such  payment  and 
the  receipt  of  the  money  by  the  plaintiff,  the  court  directed 
a  verdict  for  the  defendant.  There  was  no  dispute  be- 
tween the  parties  as  to  the  service  which  the  plaintiff  had 
rendered,  nor  as  to  the  balance  due  him  therefor.  The 
only  claim  made  by  the  plaintiff  was  for  damages  for  his 
wrongful  discharge.  There  can  be  no  accord  unless  there 
is  an  express  or  implied  agreament  between  the  parties, 
supported  by  a  sufficient  consideration,  whereby  one  "un- 
dertakes to  give  or  perform,  and  the  other  to  accept  in 
satisfaction  of  a  claim,  something  other  than  or  different 
from  what  he  is  or  considers  himself  entitled  to,"  and 
there  can  be  no  satisfaction  until  the  agreement  is  exe- 
cuted. 1  Oyc.  807.  It  does  not  operate  as  a  bar  to 
matters  not  contemplated  by  the  parties  in  their  agree- 
ment, nor  is  it  va  id  and  binding  if  wholly  without 
consideration.  The  acceptanc  ^  of  the  agreed  balance  due 
for  work  already  performed,  for  which  the  plaintiff  was 
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admittedly  liable,  can,  under  no  theory  of  accord  and  sat- 
isfaction  t  >  which  our  attention  has  been  called,  bar  the 
plaintiff's  claim.  Furthermore,  under  the  facts  here,  even 
if  it  had  been  expressly  agreed  that  the  amount  so  paid 
would  be  accepted  in  full  satisfaction  of  the  damages,  it 
would  have  rested  on  no  sufficient  consileration,  and  could 
not  have  been  a  bar  to  this  action.  Fulton  v.  Monona  Coun- 
ty^ 47  Iowa,  622;  Beav.  (9w?e7M,  87  Iowa,  262;  Eldredv.  Pet- 
erson ,  80  Iowa,  264.  In  the  case  of  Keck  v.  Insurance 
Co.^  89  Iowa,  200,  there  was  a  disagreement  as  to  the 
amount  which  the  plaintiff  was  entitled  to  under  the 
poli-y,  and  the  draft  was  offered  as  a  compromise  and  pay- 
ment in  full,  and  it  is  held  that  such  fact  furnished  sufficient 
consideration. 

The  court  erred  in  directing  a  verdict  for  the  defe  d- 
ant. — Reveksed. 


ii9"'i52        John  J.  Cahr  v.  John  H.  Moore,  and  George  W.  Brtan  v. 
l^--^'  John  H.  Moore. 

ci30  277\        Boundaries:     riparian  owners:     sosandbrbd  waters:     aoorehon 
AND  REUcmoN :     EvmsNOB.     The  title  of  abattinfir  owners  on 

1  waters  which  are  meandered,  under  the  law  of  this  state,  ex- 
tends only  to  high  water  mark,  and  can  only  be  adde  to  by 
accretion  or  reliction.  Evidence  held  insufficient  under  the 
rule  to  enlarge  the  area  of  the  abutting  owners  by  accretion. 

Same:     applioation  of  dootrinb  of  aoorbtion  and  reliction.     A 

2  lake  with  no  defined  shore,  which  fills  up  and  dries  out  with 
the  varying  seasons  and  seldom  exceeding  five  or  six  feet  in 
depth,  except  in  one  or  two  places  near  the  shore,  generally 
swampy  with  rushes  growing,  fed  solely  by  surface  drainage 
and  having  only  a  shallow  outlet,  is  not  such  a  lak^  as  will 
admit  of  the  application  of  the  doctrine  of  accretion  and  re- 
liction. 

Same:     meander  une:     Meandering  a  body  of  water  does  not  de- 

8     termine  its  character  and  in  a  strict  sense  a  meander  line  is 

not  a  boundary,  and  where  the  surveyor  meanders  a  body  of 
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water  proper  to  be  meaudered,  the  abattiin^  owner  takes  title 
to  the  aotaal  water  line,  bat  if  there  is  no  body  of  water  oor- 
respondlng  to  the  meander  line,  the  adjoining  owner  is  lim* 
ited  by  that  line  and  his  land  is  not  extended  by  aooretion  or 
reliotion. 

Adverse  Possession.     Where  the  title  to  land   is   in  the   general 

4  govern aisnt  or  the  state,  private  ownership  oannot  be  acquired 
by  adverse  possession. 

8\vamp  Land:     DBTBRicnfATiO!?  of:      tttub  to  saxb.      The  swamp 

5  land  act  of  1850  r  luires  that  the  federal  government  mast  de  • 
termine  what  land  is  swamp  before  title  passed  to  the  state, 
and  until  this  is  done  a  grantee  has  only  an  inchoate  right  not 
amounting  to  title. 

Appeal  from  Hamilton  District  Court. — Hon.  J.  R  Whit- 
AEER,  Judge. 

Saturday,  January  24,  1903. 

Actions  to  quiet  title  in  certain  tracts  of  land,  claimed 
as  portions  of  the  bed  of  a  lake,  added  to  the  lands  of 
plain  iffs,  respectively,  by  accretion  or  reliction.  Defend- 
ant, by  cross-petition  in  each  case,  asked  that  the  tracts 
of  land  in  controversy  be  decreed  to  belong  to  him,  as 
owner  under  the  swamp  land  grant.  By  decree,  the  court 
found  in  each  case  against  the  plaintiff  as  to  his  claim  of 
title,  and  against  defendant  as  to  the  claim  set  up  in  his 
cross-petition,  and  dismissed  the  petition  and  cross-pe- 
tition.    Each  party  appeals. — Affirmed. 

Hichard  <&  Thompson  for  plaintiffs. 

J.  L.  Eamrar  and  Douthart  &  Brendecke  for 
defendant. 

McOlain,  J. — The  controversy  relates  to  portions  of 
the  bed  of  what  was  at  one  time  known  as  "Iowa  Lake," 
claimed  to  have  been  a  body  of  water  situated  in  Hamilton 
county,  and  in  extent  about  a  mile  and  a  half  each  way, 
of  very  irregular  outline,  with  a  shore  line  of  over  six 
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miles  and  an  area  of  eight  hundred  And  eighty-five  acres. 
When  the  government   urvey  of  the  -nrrounding  land  was 
made  in  1849,  the  so-called  lake  was  meandered,  and  the 
two  plaintiflfs  own  lots  platted  by  the  surveyor  as  border- 
ing on  this  meander  line.     The  bed  of  the  lake  is  now 
practically  dry  land,  and  plaintiffs  claim  portions  of  the 
bed  as  having  been  added  to  their  adjoining  lots  by  accre- 
tion or  reliction,  and  ask  that  either  the  whole  bed  of  the 
lake  be  decreed  as  owned  in  common  by  the  adjoining 
proprietors  in  proportion  to  the  extent  of  their  assumed 
shore  line,  or  that  by  lines  running  from  the  intersections 
of  their  boundaries  with  such  assumed  shore  line  to  some 
point  which  may  be  found  to  be  the  center  of  the  lake, 
portions  of  the  lake  bed  may  be  set  off  to  them  in  severalty. 
Defendant  claims  title  to  the  entire  bed  of  the  so-called 
lake,  within  the  meander  line,  under  purchase  of  the  same 
by  his  remote  grantor  from  Hamilton  county  in  1896  as 
swamp  land.     As  the  claims  of  the  appellants  depend  on 
the  nature  of  the  so-called  lake,  and  the  manner  in  which 
th  ^  water  therein  has  receded  or  disappeared,  it  will  be 
necessary  to  set  out  the  facts  in  this  respect  as  they  appear 
from  the  record.      There  is  practically  no  testimony  of 
witnesses  from  personal  knowledge  as  to  the  condition  of 
the  lake  at  the  time  of  the  government  survey,  but  there 
is  testimony  showing  substantially  its  condition  from  a 
time  within  ten  years  subsequent  to  the  original  survey 
down  to  the  present  time.     About  ten  years  after  the  sur- 
vey, although  previous  tj  that  time  it  had  contained  water, 
the  so-called  lake  became  practically  dry  during  one  season. 
Subsequently  it  refilled  with  water;  but  around  its  margins, 
and  during  some  seasons  throughout  its  entire  extent,  with 
the  exception  of  perhaps  one  or  two  places  where  there 
was  considerable  depth  of  water  (at  one  of  these  deeper 
points  there  is  still  a  so-called  pond),  it  was  grown  up  with 
rushes  and  grass.     It  was  swampy  in  character, — the  bot- 
tom composed  of  prairie  mud  and  a  peaty  substance.     It 
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had  no  definite  shore  line,  but  the  ground  around  it  sloped 
gradually  down  to  and  under  the  water.  When  full  of 
water,  the  depth  over  its  entire  extent,  with  the  exception 
of  the  one  or  two  deeper  places  above  referred  to,  did  not 
exceed  five  or  six  feet,  and  it  was  shallower  in  the  central 
portion;  its  greatest  depth  being  along  its  sides.  It  had 
no  s  Tings  or  other  subterranean  sources  of  water  supply, 
nor  did  it  have  any  definite  inlet,  the  water  coming  into 
it  in  the  wet  season  from  the  general  surface  drainage  of 
the  surrounding  country.  It  had  a  shallow  outlet,  callel 
a  creek,  through  which  water  flowed  from  it  y^hen  it  was 
filled.  This  remained  its  substantial  condition,  so  far  as 
observed  by  witnesses,  for  about  twenty  years  after  it  had 
become  dry,  within  ten  years  of  the  survey;  and  after  this 
period  of  twenty  years  the  water  became  phallower,  and 
it  was  less  frequently  filled,  until  about  fourteen  years 
before  the  bringing  of  these  suits,  when  it  became  practic- 
ally dry.  At  the  present  time,  owing  to  the  cultivation 
of  the  surrounding  country,  the  surface  water  does  not 
drain  into  it.  Some  of  the  witnesses  liken  it  to  ordinary 
prairie  sloughs  or  ponds,  save  as  to  its  greater  extent 
"Within  the  memory  of  witnesses,  the  water  has  never,  for 
any  length  of  time,  at  least,  come  out  to  the  meander  line. 
With  the  foregoing  general  statement  of  facts  in  mind, 
we  think  it  unnecessary  to  follow  counsel  for  plaintiffs  in 
their  disc-,  ssion  of  the  law  of  accretion  or  reliction.  No 
1.  RiPAWAN  doubt,  the  riparian  owner  adjoining  a'navi- 
anderedwat-  gablo  rivor  or  lake  may  havo  his  land  extended 

ere:  accre- 

iicUon"*cvt  ^y  imperceptible  additions  thereto,  or  by  like 
dcnce.  imperceptible  recession  of  the  water  there- 
from; and  we  do  not  now  que  tion  the  correctness  of  the 
contention  that  the  same  principle  is  applicable  to  non- 
navigable  lakes.  See  Boorman  v,  Sunnuchsj  42  Wis.  238; 
Warren  v.  Chambers^  25  Ark.  120  (91  Am.  Dec.  538,  4 
Am.  Rep.  28).  But  to  furnish  occasion  for  the  a* 'plica- 
tion of  the  rules  of  law  on  these  subjects,  there  must  have 
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been  in  this  case  a  lake,  and  the  addition  to  plaintiffs' 
lands  must  have  been  gradual  and  imperceptible.  Where 
the  abutting  proprietor  owns  the  title  to  the  bed  of  the 
lake,  as  he  does  in  some  states,  it  is,  of  course  immaterial 
when  or  how  the  shore  is  enlarged  or  the  water  recedes. 
Railroad  Co.  v.  Butler^  159  D.  S.  87  (15  Sup.  Ct  Rep.  991, 
40  L.  Ed.85);  Oouverneur  v.  Ice  Co.,  184  N.  Y.  355  (81  N. 
E.  Rep.  865, 18L.  R.  A.  695,  80  Am.  St.  Rep.  669).  But  in 
this  state  the  title  of  abutting  owners  on  waters  which  are 
meandered  is  held  to  extend  only  to  highwater  mark,  the 
title  of  the  bed  being  in  the  state.  Wood  v.  Railroad  Co. 
60  Iowa,  456 ;  Serrin  v.  Orefe,  67  Iowa,  196 ;  Noyea  v,  Collins, 
92  Iowa,  566.  As  to  whether,  under  a  patent  from  the 
United  States,  the  title  extends  to  the  center  of  a  stream 
or  lake,  or  iS  limited  to  the  margin  thereof,  is  held  by  the 
United  States  suDreme  court  to  be  dependent  on  the  law 
of  the  state.  Hardin  v.  Jordan,  140  U.  S.  371  (11  Sup.  Ct 
Rep.  808,  35  L.  Ed.  428).  Therefore,  unless  the  land  held 
by  each  of  the  plaintiffs  under  title  from  the  federal  gov- 
ernment was  added  to  by  accretion  or  reliction,  as  against 
the  state  their  respective  rights  of  ownership  have  not 
been  extended  beyond  the  boundaries  fixed  by  the  original 
patents. 

It  is  enough  to  say  in  the  present  case  that  there  is  no 
evidence  of  accretion  or  reliction.  It  does  not  appear  that 
the  drying  up  of  the  water  of  the  lake  resulted  in  gradual 
and  imperceptible  increment  to  the  lands  of  plaintiffs.  It 
is  perfectly  clear  that  the  water  did  not  slowly  recede  to 
a  different  shore  line  surrounding  a  remoter  body  of  water, 
which  further  subsequently  disappeared,  extending  the 
titles  of  the  surrounding  owners  to  the  center,  for  the 
testimony  all  shows  that  the  lake  was  shallower  in  the 
center  than  in  some  of  its  portions  near  the  original  mar- 
gin line.  In  short,  there  is  a  total  want  of  such  evidence 
as  has  been  held  sufficient  in  the  cases  on  the  subject  to 
show  imperceptible  additions,  enlarging  the  areas  of  land 
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owned  by  riparian  pro  rietors.  JeWerieB  v.  Land  Co.^  134 
D.  S.  178  (10  Sup.  Ot  Rep.  518,  33  L.  Ed.  872);  SU  Clair 
Co.  V.  Lovingaton^  23  Wall.  46  (23  L.  Ed.  59);  Welles  v. 
Bailey,  55  Oonn.  292  (10  Atl.  Rep.  565,  3  Am.  St  Rep. 
48);  Mulry  v.  Nor  ton,  100  N.  Y.  424  (3  N.  E.  Rep.  581 ,  53 
Am.  Rep.  206);  Murry  v.  Sermon^  8  N.  C.  56.  The  ques- 
tion we  are  now  considering  is  practically  controlled  by 
the  conclusion  of  the  court  in  Noyea  v.  Collins,  92  Iowa, 
566,  which  was  analogous,  save  in  that  the  lake  was  rend- 
ered dry  within  a  year  by  drainage;  but  the  recession  of 
the  water  from  the  land  was  no  more  sudden  during  the  year 
during  which  the  lake  there  considered  was  drained  than 
it  was  in  this  case  when  the  lake  became  dry  for  the  last 
time.  The  insuperable  difficulty  with  plaintiflfs'  claims, 
under  the  doctrine  of  accretion  or  reliction,  is  that  there 
is  no  evidence  to  support  them.  See  Hodges  v*  Williams, 
95  N.  0.  331  (59  Am.  Rep.  242). 

From  what  has  already  been  said,  it  is  apparent  that 
there  was  at  the  time  of  the  original  survey  no  lake,  in  the 
proper  sense  of  the  term,  such  as  to  give  occasion  for  the 
2.  samb:  appii.  application  of  the  doctrines  of  accretion  and 

CAtion  of  doo> 

trine  of  ao-     reliction.      While  the  evidence  does  not  go 

cretion  and  " 

«^ic^tt-  back  to  the  exact  situation  of  affairs  when 
the  survey  was  made,  it  does  indicate  the  general  nature 
of  this  body  of  water  at  a  time  so  proximate  to  the  date  of 
the  survey  as  to  enable  us  to  know  with  sufficient  definite- 
ness  what  its  character  was  at  that  time.  It  could  not 
have  been  materially  diflFerent  from  that  subsequently 
existing,  for  the  extent  and  depth  were  determinable  by 
the  outlet.  This  outlet,  it  is  true,  has  within  a  few  years 
been  to  some  extent  deepened  or  cleaned  out,  but  not 
until  the  bed  of  the  lake  had  become  practically  dry;  the 
object  of  the  drainage  being  to  draw  off  more  quickly  the 
surface  water  temporarily  accumulating  from  excessive 
rainfalL 
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But  it  is  contended  for  plaintiffs  that  the  character  of 
the  body  of  water  was  determined  by  the  surveyor  in 
meandering  it,  and  that  the  approval  of  his  survey  by  the 
3.  same:  mean-  United  States  land  department  constituted  an 
der  hue.  adjudication  which  cannot  now  be  questioned. 
The  rule  under  which  the  surveyor  acted  was  as  follows: 
"You  are  also  to  meander,  in  manner  aforesaid  all  lakes 
and  deep  ponds  of  the  area  of  twenty-five  acres  and  up- 
wards; also  navigaide  bayous;  shallow  ponds  readily  to  be 
drained  or  likely  to  dry  up  are  not  to  be  meandered." 
Lester,  Lmd  Laws  (Ed.  1860)  p.  714.  But  the  action  of 
the  surveyor  in  meandering  the  shore  line  of  the  supposed 
lake  cannot  make  it  a  lake  unless  it  is  one.  We  have  held 
that  if,  by  evident  mistake  on  the  part  of  the  surveyor,  a 
meander  line  is  run  where  there  is  no  body  of  water  proper 
to  be  meandered,  the  title  of  the  owners  of  lotB  or  frac- 
tional subdivisions  on  the  meander  line  does  not  extend 
beyond.  Sch  osaer  v.  Cruickshank  96  Iowa,  414;  Schlosser 
V.  Hemphill^  118  Iowa,  452,  As  to  whether  the  land  within 
meander  lines  is  swamp  land  or  not  is  not  conclusively  set- 
tled by  the  act  of  the  surveyor.  Rood  v.  Wallace^  109  Iowa, 
5.  And  in  general,  to  the  effect  that  the  running  of  the 
meander  line  does  not  conclusively  establish  the  character 
of  the  area  beyond  the  meander  line,  as  to  whether  it  is 
river,  lake,  marsh,  or  unsurveyed  land,  see  Nlles  v.  Cedar 
Point  Club,  175  U.  8.  300  (20  Sup.Ct.  Rep.  124,  44  L.  Ed. 
171);  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  435  (7  N.  E. 
Rep.  379);  ICeanv.  Pohy,  Uolnd.  221  (42 N.  E.  Rep.  1011). 
It  is  true,  the  meander  line  is  not  a  boundary  line,  in 
a  strict  sense,  and  that  if  the  surveyor  does  meander  a 
body  of  water  constituting  a  lake,  which  is  proper  to  be 
meandered,  then  the  titie  of  the  purchasers  of  the  adjoin- 
ing lots  or  fracti:mal  divisions  extends  to  the  actual  water 
line;  but  if  there  is  no  body  of  water  corresponding  to  the 
meander  line,  to  which  the  ownership  of  the  holders  of 
the  adjoining  subdivis  ons  can  extend,  then  the  meander 
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line  limits  the  extent  of  the  land  conveyed.  We  con- 
clude, therefore,  that  the  original  government  patents  to 
the  lots  now  owned  by  plaintiffs  did  not  confer  any  owner- 
ship beyond  the  meander  line,  and  that  the  tracts  of  land 
thus  conveyed  by  the  government  have  never  been  ex- 
tended by  accretion  or  reliction  so  as  to  include  any  por- 
tion of  the  bed  of  this  supposed  lake. 

What  we  have  already  said  practicaUy  disposes  of 
plaintiffs'  claims  by  adverse  posses  ion  of  portions  of  the 
lake  bed.  Whether  the  title  to  the  bed  remained  in  the 
4.  ADVERSBpos- ^^^^^  ^^^^^  ^^  passed  to  the  state,  no  ad- 
session.  yerso  possossiou  thereof  would  be  effectual, 
for  the  statute  of  limitations  does  not  run  as  against  the 
sovereign. 

With  reference  to  defendant's  claims,  set  up  in  his 
two  cross  petitions,  under  which  he  asserts  ownership 
under  conveyance  of  the  bed  of  the  lake  as  swampland. 
Swamp  land-  ^^  ^^  ouough  to  Say  that  he  docs  not  show  any 
uon™/tuie  selection  of  the  land  by  the  proper  depart- 
to  same.  mont  of  the  federal  government,  or  recogni- 
tion by  it  of  the  land  as  passing  under  the  swampland 
act  No  doubt,  the  swampland  grant  was  a  grant  in 
prcBsentiy  but  the  passing  of  title  under  the  grant  depends 
on  a  question  of  fact,  which  cannot  be  adjudicated  by  the 
state  and  its  grantees  for  themselves.  The  determination 
as  to  whether  the  land  is  swampland  must  be,  in  the  first 
instance,  by  the  proper  department  of  the  federal  govern- 
ment; and,  until  some  determination  has  been  made,  the 
grantee  claiming  under  the  swamp  and  grant  has  only  at 
best  an  inchoate  right,  not  amounting  to  a  title.  This  has 
been  settled  in  a  case  recently  decided  in  this  court.  See 
Ogden  v.  Buckley^  116  Iowa,  852.  Under  the  rule  an- 
nounced in  that  case,  we  cannot  g  ant  to  defendant  any 
affirmative  relief. 

The  decree  of  the  lower  ca^uv^   lenving  relief  to  either 
the  plaintiffs  or  the  defenda   '  -^ht,  and  it  is  affirmed. 
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119  1601  A,  F.  Bemis,  Appellee,  v.  George  W.  Allen,  Appellant. 

dl21  isaj 

Forcible  Entry  and  Detainer:     instruotion:    exception:  verdict. 

1  An  instractio  to  which  no  exception  is  taken  on  the  trial 
stands  as  the  law  of  the  case,  and  when  it  relates  to  an  issne 
of  fact,  the  verdict  and  judgment  mnst  stand. 

Evidence:      admission  of  lease:     Where  the  issue  involves  the 

2  question  whether  defendant  is  in  x>o8se8sion  of  real  estate 
nnder  a  contract  of  purchase  or  a  lease,  the  lease  is  properly 
admissihle  in  evidence  as  tending  to  show  that  his  i)ossession 
is  referable  thereto. 

Same:      invalidity  of  note :      evidence.      Where  the  issue  was 

3  whether  the  defendant  agreed  to  pay  a  certain  note  in  consid- 
eration of  the  sale  to  him  of  t  »e  land  involved,  evidence  of 
the  invalidity  of  the  note,  which  defense  was  waived  by  him 
in  the  action,  was  properly  excluded. 

Escrow.    A  conditional  delivery  of  a  contract  to  one  of  the  parties 

4  thereto  does  n  t  create  an  escrow. 

Appeal  from  Polk  District   Court. — Hon.  S.   F.   Prouty, 

Judge. 

Saturday,  January  24,  1903. 

Action  to  recover  possession  of  land.  Verdict  and 
judgment  for  plaintiflF,  and  the  defendant  appeals. — 
AMrmecU 

Carr  d&  Parker  and  W,  C.  Marquis  for  appellant. 

L.  Kinkead  and  Cummins^  Hewitt  d&  Wright  for 
appellee. 

Weaver,  J. — During  the  year  ending  March  1,  1900, 
the  defendant  occupied  the  land  in  controversy  as  the 
tenant  of  plaintiff.  On  February  5,  1900,  a  part  of  the 
rent  was  unpaid;  and,  in  addition  to  this  claim,  plaintiff 
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also  held  defendant's  note,  based  upon  other  business 
transactions,  to  the  amount  of  about  $1,286.  On  the  date 
named  the  parties  signed  another  agreement  of  lease  for 
the  succeeding  year,  which  lease,  with  defendant's  notes 
for  the  agreed  rent  was  deposited  with  one  Miller,  who 
executed  and  delivered  to  defendant  a  receipt'  or  instru- 
ment in  writing  in  the  following  words:  **Des  Moines, 
Iowa,  2—6—1900.  Rec'd  of  G.  W.  Allan  lease  and  two 
notes  of  |83a00  for  rent  of  A.  F.  Bemis'  farm,  of  two 
hundred  and  twenty  acres,  for  1900;  and  if  said  G.  W. 
Allan  pays  A.  F.  Bemis  $4,000.00  on  the  purchase  price  of 
his  farm,  at  fifty-six  dollars  per  acre,  and  the  balance  due 
him,  and  delivers  to  A.  F.  Bemis  a  mortgage  for  the  whole 
amount  due  said  A.  F.  Bemis,  including  the  purchase  price 
of  said  real  estate, — said  mortgage  to  be  optional,  and 
bear  six  per  cent ;  payment  to  be  not  less  than  $600  per 
year,  interest, — ^then  said  lease  and  notes  are  to  be  re- 
turned to  G.  W.  A^an;  and  if  said  purchase  is  not  made 
by  March  Ist,  1900,  then  said  lease  and  notes  are  to  be 
delivered  to  A.  F.  Bemis.  [Signed]  A.  M.Miller."  (The 
word  "purchase,"  where  it  last  above  appears,  is  claimed 
by  appellant  to  be  "payment")  Before  the  expiration 
of  the  time  named,  the  plaintiff  indorsed  upon  the  paper 
the  following:  **I  extend  the  time  to  March  12th,  Tues- 
day. A.  F.  Bemis."  During  the  month  of  February,  de- 
fendant paid  in  full  the  plaintiff's  claim  for  accrued  rent. 
On  March  12th,  1900,  the  parties  met,  and  dispute  arose 
upon  the  question  whether  the  defendant,  as  a  part  of  the 
consideraton  for  the  agreement  to  sell  the  land,  was  to  pay 
or  secure  the  note  for  $1,286.  Plaintiff,  claiming  that  such 
was  the  understanding,  refused  to  convey  on  any  other 
terms;  and  defendant  failing  or  refusing  to  comply  with 
this  demand,  and  the  extended  time  limit  having  expired, 
Miller  delivered  the  lease  and  rent  notes  to  the  plaintiff. 
On  October  27,  1900,  the  plaintiff,  claiming  that  the  lease 
Vol.  119  Iowa— 11. 
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was  forfeited  by  failure  to  pay  an  installment  of  the  rent, 
brought  this  action,  in  the  nature  of  a  proceeding  for 
forcible  entry  and  detainer.  On  March  19,  1901,  the  action 
being  still  pending,  a  supplemental  petition  was  filed,  al- 
leging the  expiration  of  the  term  of  lease,  and  the  wrong- 
ful holding  over  by  the  defendant.  Defendant  insists  that 
his  possession  of  the  land  is  under  a  contract  of  purchase, 
and  alleges  that  the  lease  was  wrongfully  delivered  to 
plaintiff  by  Miller,  and  denies  that  he  is  a  tenant  holding 
over  after  the  termination  of  his  lease. 

I.  The  trial  court  instructed  the  jury  in  effect,  that 
if  the  words  "and  the  balance  due  him,"  in  the  paper 
signed  by  Miller,  were  intended  and  understood  by  tho 
X.  iNBTTTcnoN;  parties  to  include  the  $1,285  note,  then  de. 
^rdKAf*^'  f endant's  claim  to  be  a  purchaser  of  the  land 
could  not  be  sustained,  and  plaintiff  was  entitled  to  re- 
cover, but  if  defendant,  by  a  preponderance  of  the  evi- 
dence, had  established  his  claim  that  said  words  had 
reference  alone  to  plaintiff's  unpaid  claim  for  rent,  and 
were  not  intended  to  include  the  $1,285  note,  then  defend- 
ant was  entitled  to  a  verdict.  No  exceptions  were  taken 
to  these  instructions,  and  they  must  be  accepted  as  the 
law  of  the  case.  The  question  thus  stated  was  one  of  fact, 
and  the  testimony  of  the  parties  and  their  witnesses  in 
reference  thereto  was  decidedly  conflicting.  It  follows 
that  the  verdict  and  judgment  must  stand,  unless  preju- 
dicial error  be  found  in  some  of  the  rulings  to  which  ex- 
ceptions were  taken  upon  the  trial.  This  conclusion 
renders  unnecessary  any  discussion  of  the  point  made  and 
authorites  cited  by  appellant  to  the  effect  that  an  action 
of  forcible  entry  and  detainer  will  not  lie  in  this  case. 
There  is  also  no  assignment  of  error  under  which  this  prop- 
osition can  properly  be  argued  or  considered. 

IL     Complaint  is  made  of  the  action  of  the  trial  court 
in  admitting  in  evidence  the  lease  under  which  defendant 
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occupied  the  land  for  the  year  ending  March  1,  1900.     We 
a.  EyiDBNCB;     find  no  error  in  this  ruling.     The  nature  of 

admiMloii  of 


the  defendant's  possession  of  the  land  was  in 
controversy.  He  was  claiming  to  hold  under  a  contract 
of  purchase,  while  plaintiff  contended  that  he  held  the 
property  as  a  mere  tenant.  The  testimony  to  which  ob- 
jection is  made  was  material  and  competent,  as  tending  to 
show  that,  at  the  date  when  defendant  claims  the  contract 
to  purchase  was  made,  his  possession  was  referable  to  the 
lease,  and  thus  to  cast  upon  him  the  burden  of  establishing 
a  valid  subsequent  agreement  by  which  the  relation  of , 
landlord  and  tenant  had  ceased,  and  that  of  vendor  and 
yendee  had  been  created.  Mahana  v.  Blunty  20  Iowa, 
142;  Wilmer  v.  Farris^  40  Iowa,  309. 

IIL  The  de-!endant  offered  testimony  tending  to 
prove  that,  prior  to  the  date  of  the  paper  signed  by  Miller, 
the  $1,285  note  had  been  invalidated  by  the  addition  of 
3.  samb:  invai-  hls  wifo's  signature  thereto  without  his  oon- 
eruJence!  *  sout,  and  further  offered  to  show  that  since 
said  daiie  said  note  had  been  adjudged  void  in  an  action 
brought  thereon  in  the  district  court  of  Polk  county. 
These  offers  were  refused,  and  numerous  errors  are  assigned 
in  reference  thereto.  The  ruling  was  correct.  Defend- 
ant concedes  that  he  made  the  note,  and  doe3  not  claim  to 
have  paid  it.  The  defense  based  upon  the  unauthorized 
signature  of  his  wife  was  one  which  he  had  a  right  to 
waive  if  he  saw  fit  to  do  so.  The  issue  presented  in  this 
case  was  not  whether  tne  note  was  valid  or  enforceable, 
but  whether  defendant  undertook  and  promised  to  pay  or 
Becure  its  payment  in  consideration  of  the  sale  to  him  of 
the  land;  and  to  admit  the  offered  testimony  would  open 
up  an  issue  which  is  purely  collateral,  thus  obscuring  the 
main  question  and  confusing  the  jury.  Other  exceptions 
are  iirged  to  rulings  upon  matters  of  evidence,  but,  after 
examination  of  the  record,  we  find  no  prejudicial  error. 
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IV.  It  is  further  said,  in  support  of  the  appeal, 
that  the  lease  for  the  year  1900  was  placed  in  Miller's 
hands  as  an  escrow,  and  that  he  wrongfully  delivered  it  to 
plaintiff.  We  think  the  paper  was  not,  in 
any  just  sense  of  the  term,  in  escrow.  De- 
fendant alleges  that  Miller  was  the  agent  of  plaintiff,  and 
such  he  doubtless  was,  and  the  delivery  of  the  lease  to 
Miller  was  equivalent  to  a  direct  delivery  to  plaintiff 
himself.  It  is  true,  such  delivery  was  accompanied  by  a 
condition  that,  in  the  event  the  proposed  sale  of  the  land 
was  consummated,  then  the  lease  and  rent  notes  were  to  be 
returned  to  the  defendant  A  conditional  delivery  to  a 
party  to  a  contract  does  not  create  an  escrow.  Worrall  v. 
Munn^  5  N.  T.  830  (55  Am.  Dec.  330);  Deardorffv.  Fores- 
mauy  24  Ind.  485.  The  delivery  of  the  contract  and  notes 
was  complete  when  given  to  plaintiff's  agent,  and,  unless 
the  condition  under  which  they  were  to  be  surrendered 
has  arisen  plaintiff  may  enforce  his  rights  thereunder. 

The  judgment  of  the  district  court  is  affirmed. 


u9  w,        0.  P.  BuoH  AifD  Peter  Peifper,  Appellants,  v.  Nicholas 
ii9"l6i  Flanders,  Appellee. 

129 04 

lis    302        Highways:     division  line  between  land :     rblooation:     aoqubbs- 
i^===^i  OBNOE.      Where  a  legally  laid  out  highway  has  served  forever 

AS  ♦^^  twenty-five  years  to  mark  the  division  line  between  abntting 

I  land  owners,  and  eaoh  constracted  highway  fences  in  accord- 

ance therewith  and  otherwise  improved  their  property  with 
respect  thereto,  and  in  conjunction  with  the  general  public 
acquiesced  in  the  use  of  such  highway,  one  of  the  parties  can- 
not thereafter  question  the  correctness  of  its  location  or  com- 
X>el  its  removal  to  correspond  to  a  subsequent  survey. 

Appeal  from  Keokuk  District  Court — Hon.  A.  R.  Dewey, 

Judge. 

Monday,  January  26,  1903. 
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Action  in  equity,  and  decree  in  favor  of  defendant. 
Plaintiffs  appeal.    The  opinion  states  the  facts. — Reversed. 

F.  Z.  Ooeldner  and  D,  W.  Hamilton  for  appellants. 

C.  H.  Mackey  and  D.  T.  Stockman  for  appellee. 

Bishop,  0.  J. — At  some  time  prior  to  the  year  1862  a 
public  highway  had  been  established,  running  north  and 
south  through  the  center  of  sections  27  and  84  in  Lafayette 
township,  Keokuk  county.  During  the  year  1862,  by 
action  of  thd  proper  county  authorities,  a  relocation  of 
said  highway  was  ordered,  and  the  same  was  established 
to  be  sixty-six  feet  in  width,  and  to  run  as  follows:  Com- 
mencing one  fourth  mile  south  of  the  north  line  of  section 
27;  running  thence  east  one-half  mile;  thence  south  to 
the  township  line.  Plaintiff  Buch  now  owns  the  S.  -J,  and 
plaintiff  Peiffer  the  N.  i  of  the  S.  E.  i  of  section  34,  and 
defendant  Flanders  owns  the  S.  W.  i  of  section  35.  Plain- 
tiff Buch  bought  in  1891,  plaintiff  Peiffer  in  1875,  and 
defendant  in  1894.  Defendant  bought  of  one  Campbell, 
who  had  been  owner  of  the  land  since  1869.  Up  to  1871 
no  fences  were  built,  and  travel  north  and  south  was 
diagonally  across  said  section  35.  There  was  a  laid  out  and 
traveled  road  running  east  and  west  on  the  southern  line 
of  said  sections  84  and  35.  During  the  year  1871  said 
Campbell,  defendant's  grantor,  set  out  a  hedge  fence  on 
his  land,  and,  as  he  supposed,  along  the  east  line  of  the 
highway  in  question.  He  says:  "In  building  that  fence 
I  took  for  a  starting  point  a  stone  in  the  road  [the  east 
and  west  road],  which  I  supposed  was  correct,  and  I  set 
my  fence  thirty-three  feet  east.  *  *  *.  I  believed  that 
I  was  putting  it  upon  the  true  line." 

It  appears  that  the  land  owners  in  section  34  also  ac- 
cepted such  stone  as  marking  the  true  line  between  the 
sections,  and  they  also  fenced,  built  upon,  planted  trees. 
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and  otherwise  improved  their  properties  accordingly.  The 
highway  thereafter  was  continuously  worked  and  used  in 
the  manner  usual  to  country  roads.  No  question  was 
made  as  to  the  correct  location  thereof  until  October, 
1899,  when  defendant  procured  the  county  surveyor  to  run 
the  section  lines  and,  determine  the  location  of  the  high- 
way. Therefrom  it  was  found  that  at  the  southern  ex- 
tremity, the  hedge  fence,  marking  the  east  line  of  the  high- 
way as  used,  stands  several  feet  too  far  east,  and  that 
from  south  to  north  such  hedge  runs,  bearing  west,  to  a 
point  near  the  north  line  of  defendant's  land,  where  the 
same  strikes  the  correct  line  of  the  road  as  determined  by 
the  surveyor.  Conceding  such  survey  to  be  correct,  it 
thus  appears  that  the  highway,  as  used,  occupies  a  wedge 
shaped  piece  of  defendant's  land,  and  that  plaintiffs  on 
the  other  side  are  in  the  occupancy  of  a  piece  of  land  cor- 
responding in  size  and  shape,  being  part  of  the  highway. 
It  may  be  said,  in  passing,  that  it  appears  from  the  evi- 
dence of  the  surveyor  that  the  original  surveys  had  not 
been  accurate,  and  particularly  that  the  line  between  sec- 
tions 34  and  36  varies  some  thirty-five  links  from  the  line 
between  the  sections  immediately  to  the  south  thereof. 
Following  the  survey  in  1899,  the  defendant  proceeded  to 
erect  a  fence  on  the  east  line  of  the  highway  as  now  con- 
tended for  by  him ;  and  this  action  was  brought  to  abate 
the  obstruction,  and  for  an  injunction  to  restrain  interfer- 
ence with  the  highway  as  heretofore  used.  That  the 
parties  owning  the  lands  on  both  sides  built  their  fences, 
and  otherwise  improved  and  acquiesced  in  the  use  of  the 
highway,  believing  the  same  to  be  correctly  located,  and 
that  the  highway  was  thus  publicly  used,  without  ques- 
tion, for  a  period  of  more  than  twenty-five  years,  are 
ultimate  facts  clearly  established  by  the  record  before  us. 
We  have  then  for  determination  the  question  whether, 
taking  into  consideration  all  the  circumstances  of  the  case 
as  shown,  the  correctness  of  the  location  of  the  highway 
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as  used  can  be  made  the  subject  of  dispute  at  this  time, 
and  whether  a  removal  to  accord  with  the  lines  as  now 
fixed  by  the  surveyor  can  be  insisted  upon. 

It  should  be  borne  in  mind  that  we  have  as  an  initial 
proposition  of  fact  that  the  highway  in  question  was 
originally  laid  out  and  ordered  established  as  the  result  of 
legal  proceedings  under  the  statute.  It  do'^s  not  appear, 
however,  that  any  survey  was  made  or  monuments  placed, 
fixing  the  exact  boundary  lines  thereof.  The  immediate 
parties  then  in  interest  did  not  see  fit  to  have  a  survey 
made  or  lines  run,  but,  apparently  agreed  as  between 
themselves  upon  the  location  of  the  road,  and  proceeded 
to  fence  and  improve  accordingly.  To  sustain  the  decree 
of  the  court  below,  the  appellee  cites  and  relies  upon  the 
case  of  State  v.  Crowy  80  Iowa,  258,  in  which  it  is  held 
generally  that  where  it  appears  that  the  claim  of  the 
public,  and  the  consent  of  the  landowners  abutting  upon 
a  highway,  have  relation  to  a  fixed  and  definite  survey 
line,  proof  of  a  mere  mistake  as  to  the  exact  location,  fol- 
lowed by  the  occupancy  and  use  of  a  line  slightly  variant 
from  the  true  one,  will  not  operate  to  bar  an  enforced  cor- 
rection, even  if  such  use  be  continued  uninterruptedly  and 
without  question  for  a  period  longer  than  that  prescribed 
by  the  statute  of  limitations.  The  following  cases,  in 
which  the  doctrine  of  the  Crow  Case  is  approved  and  fol- 
lowed, are  also  cited:  State  v.  Welpton^  34  Iowa,  144; 
State  V.  Oouldj  40  Iowa,  372;  State  v.  Schilbj  47  Iowa,  611; 
Bolton  V.  •McShane^  79  Iowa,  26. 

We  think,  however,  that  the  cases  thus  relied  upon 
do  not  announce  the  principle  by  which  we  must  be  gov- 
erned in  the  determination  of  this  case.  In  each  of  such 
cases  it  is  to  be  observed  that  the  contention  was  between 
the  public,  or  an  officer  thereof,  and  an  adjoining  land- 
owner. Here  we  have  a  controversy  between  the  respective 
owners  of  the  adjoining  lands,  and  such  only.  As  to  them, 
therefore,  the  question  comes  down  to  one  of  boundary 
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lines,  simply.  We  can  see  no  difference  in  principle  be- 
tween a  case  where  a  highway  serves  to  mark  the  division 
line  between  the  holdings  of  abutting  landowners,  and 
one  where  a  section  line,  or  any  other  basis,  is  adopted. 
It  follows  that  where  parties  have  agreed,  either  expressly 
or  by  long  acquiescence,  that  the  lines  of  a  highway,  as 
actually  laid  out,  or  as  determined  upon  and  marked  out 
by  them,  shall  constitute  the  boundary  lines  between 
their  respective  holdings,  the  case  stands  as  though  a  hedge 
fence  or  other  monument  should  be  agreed  upon  as  mark- 
ing the  true  line.  It  is  undoubtedly  the  law  of  this  state 
that, "in  the  absence  of  other  controlling  circumstances, 
the  inference  is  conclusive  that  the  division  line  between 
adjoining  tracts,  definitely  marked  by  the  erection  and 
maintenance  of  a  fence  or  other  monuments,  recognized 
by  the  owners  as  such,  and  up  to  which  they  have  occupied 
and  cultivated  the  land  on  either  side  more  than  ten  years, 
— the  statutory  period  of  limitations, — is  the  true  bound- 
ary between  them.'*  Miller  v.  Mills  County ^  111  Iowa, 
654.  The  opinion  in  that  case,  by  Ladd,  J.,  will  be  found 
to  be  an  exhaustive  review  of  the  whole  subject,  and  the 
authorities  bearing  upon  it,  and  the  doctrine  announced 
therein  has  been  approved  and  followed  in  several  later 
cases.  Axmear  v.  Richards^  112  Iowa,  657;  Kulas  v.  Mc- 
Rugh^  114  Iowa,  188;  Palmer  v.  Clarkj  114  Iowa,  558; 
Klinkner  v.  Schmidt^  114  Iowa,  695. 

As  we  think,  the  rule  has  especial  application  to  this 
case.  Here  the  adjoining  landowners,  as  we  have  seen, 
fixed  the  boundaries  of  the  highway  separating  their  re- 
spective farms.  It  may  be  that  an  error  occurred  in 
determining  the  precise  location  of  the  section  line,  but 
certainly  all  parties  were  satisfied  with  the  location  as 
made.  Each  proceeded  to  improve  his  respective  property 
in  conformity  therewith,  putting  up  buildings,  planting 
orchards,  and  the  like,  in  full  faith  that  their  occupation 
would  not  be  subsequently  disturbed.     Surely  equity  will 
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not  tolerate  a  disturbance  of  such  conditions  after  an 
acquiescence  of  over  a  quarter  of  a  century.  It  may  be 
said  that,  although  the  public  is  in  no  direct  sense  a  party, 
yet  its  interests  must  not  be  lost  sight  of.  This  may  be 
readily  answered  by  saying  that  no  interest  of  the  public 
is  at  stake,  so  far  as  to  call  for  a  decree  that  would  work 
an  injustice  between  the  immediate  parties  to  this  action. 
Conceding,  however,  that,  as  an  original  proposition,  the 
public  had  the  right  to  demand  that  the  road  should  be 
located  on  the  correct  line  as  ordered,  still  there  is  no 
reason  why  the  principle  of  the  Mills  County  Case  should 
not  be  applicable,  and  the  public  bound  in  a  case  present- 
ing the  facts  we  have  before  us.  Such,  in  effect,  is  our 
holding  in  Axmear  v.  Richards. 

It  follows  that  the  decree  must  be  reversed.  The 
case  is  remanded  for  a  decree  in  harmony  with  this  opin- 
ion, or  the  plaintiffs,  at  their  election,  may  have  a  decree, 
in  this  court — Reversed. 


W.  W.  I/)0Mis,  Receiver,  v.  John  Reimers  et  al^  Appellants. 

Bailment:     duty  of  bailee:     ordinary  oare:    A  pledgee  of  proj)- 

1  erty  is  bound  to  use  ordinary  care  and  diligence  to  preserve 
the  thing  pledged,  and  in  the  exercise  of  ordinary  care  is  gov- 
erned by  the  character  of  the  propeity  pledged  and  his  means 
for  preserving  the  same.  * 

Same:      replevin:     failure  op  bailee  to  defend:     llabiutyof. 

2  Where  the  subject  of  a  bailment  is  replevied  and  the  bailee 
fails  to  defend  after  consulting  an  attorney  and  being  advised 
that  he  had  no  defense,  he  has  exercised  the  care  of  an  ordin- 
arily prudent  man  and  is  not  liable  for  the  loss  of  the  proper- 
ty, though  the  replevin  action  may  have  been  barred. 

Appeal  from  Pottawattamie  District  Court. — Hon.    A.  B. 
Thornbll,  Judge. 

Monday,  January  26,  1903. 
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Thb  plaintiff  is  the  receiver  of  the  Council  Bluffs 
Insurance  Oompany.  The  defendant  John  Eeimers  was 
one  of  the  stockholders  in  the  company,  having  subscribed 
for  $25,000  of  its  stock,  twenty-five  per  cent  of  which  was 
payable  in  cash,  and  the  remainder  as  assessments  were 
made.  Of  this  twenty-five  per  cent  payment  he  paid  a 
part  in  cash  and  gave  the  company  a  note,  signed  by  him- 
self and  wife,  for  the  balance,  $4,750.  To  secure  the  pay- 
ment of  this  note,  he  turned  over  to  the  company  twenty 
shares  of  stock  issued  by  the  First  National  Bank  of  Shen- 
andoah, Iowa,  to  himself,  of  the  face  value  of  $2,000,  and 
thirty  shares  of  stock  issued  by  the  First  National  Bank 
of  Grand  Island,  Neb.,  to  his  wife,  of  the  face  value  of 
$3,000.  Reimers  and  his  wife  were  then,  and  ever  since 
have  been,  residents  of  Grand  Island  Neb.  The  Reimers 
note  and  the  bank  stock  securing  the  same  were  after- 
wards delivered  by  the  insurance  company  to  the  Citizen's 
State  Bank  of  Council  Bluffs  to  secure  a  note  of  $5,500 
given  by  the  company  to  the  bank,  and  due  April  5,  1897. 
On  the  80th  of  March,  1897,  this  note  was  Bold  by  the  bank 
to  the  defendant  Charles  Woelz,  of  Grand  Island,  and  the 
note  and  the  collaterals  were  delivered  to  him  and  taken 
to  Grand  Island.  Soon  thereafter  Mrs.  Reimers  replevied 
the  bank  stock  issued  to  her  by  the  Grand  Island  bank, 
Woelz  making  no  defense  to  said  action.  The  plaintiff 
brought  this  action  to  recover  the  balance  of  the  Reimers 
note  over  and  above  the  amount  paid  the  Citizens'  State 
Bank  on  the  insurance  company  note,  asking  that  the  pur- 
chase of  that  note  by  Woelz  be  decreed  to  have  been  on  be- 
half of  the  Reimers,  and  that  the  Shenandoah  bank  stock  be 
sold,  and  the,  proceeds  applied  in  payment  of  such  balance; 
or,  as  alternative  relief,  that  Woelz  be  required  to  surren- 
der all  collateral  received  with  the  insurance  company 
note  upon  payment  to  him  of  the  amount  due  thereon. 
The  court  found  that  Woelz  was  not  the  owner  of  the 
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insurance  company  note,  that  the  purchase  thereof  from 
the  bank  was  for  the  benefit  of  the  Reimers,  and  gave  the 
plainti^  a  decree  for  the  balance  due  on  the  Reimers  note, 
and  ordered  a  sale  of  the  Shenandoah  bank  stock  to  satisfy 
the  same.     The  defendant  Woelz  appeals. — Reversed. 

Harl  (&  MoCahe  for  appellant. 

Jacob  Sims  for  appellee. 

Sherwin,  J. — There  are  some  suspicious  circumstances 
connected  with  the  purchase  of  the  $5,500  insurance  com- 
pany note  by  Woelz,  but  they  are  not  of  suflScient  weight 
to  overthrow  the  positive  testimony  of  the  witnesses  as  to 
the  hona  -fides  of  that  transaction;  and  we  find  that  Woelz 
became  the  owner  of  the  note  by  said  purchase  and  assign- 
ment, and  that  he  is  entitled  to  hold  the  Reimers  note,  the 
Shenandoah  bank  stock,  and  the  other  collaterals  pledged 
for  the  payment  thereof.  To  meet  a  possible  holding  of 
this  kind,  the  plaintiff  in  his  petition  offered  to  pay  to 
Woelz  the  amount  due  on  this  note  upon  a  surrender  of 
the  same,  together  with  all  collaterals  belonging  thereto, 
including  the  Grand  Island  bank  stock  belonging  to  A[rs. 
Reimers.  As  we  have  already  said,  this  stock  was  re- 
plevied by  Mrs.  Reimers  soon  after  Woelz  took  it  to  Grand 
Island,  and  the  title  and  right  to  possession  thereof  was 
afterwards  found  to  be  in  her.  Woelz  made  no  defense 
to  that  action,  alleging  as  a  reason  for  not  doing  so  that  he 
consulted  an  attorney,  and  was  by  him  advised  that  no 
valid  defense  could  be  interposed  to  the  claim  of  Mrs. 
Reimers.  This  testimony  is  uncontradicted,  save  by  the 
circumstances  connected  with  the  purchase  of  the  note  to 
which  we  have  heretofore  referred.  It  is  the  general  rule 
I,  DUTY  of  ,  that  a  pledgee  "is  bound  to  use  ordinary  care 
ary  cmc  and  diligeuco  in  the  care  and  custody  of  the 
thing  pledged.  The  diligence  required  in  any  particulai 
case  must  necessarily  depend  upon  the  character  of  the 
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thing  pledged  •  •  •  as  well  as  the  means  of  protec- 
tion possessed  by  the  pledgee."  Willits  v.  Match,  132  N. 
r.  41(80  N.  K  Kep.  251,  17  L.  K.  A.  193);  Cooper  v. 
Simpson,  41  Minn.  46  (42  N.  W.  Kep.  601,  4  L.  R  A.  194, 
16  Am.  St  Rep.  667);  Bank  v.  0' Connelly  84  Iowa,  377. 
If,  as  claimed,  Woelz  acted  in  perfect  good  faith  in 
the  purchase  of  the  note  in  question,  and  without  any  pur- 
pose of  assisting  the  Reimers  in  securing  this  bank  stock, 
9.  samb:   i-e.     and  did  in  fact  honestly  and  in  good  faith 

plevin:fail-  ,,  ^^  .^/         .  °  ^  /^ 

ure  of  bailee  cousult  au  attomey  with  reference  to  a  de- 

to  defend:         _ 

liabutyof.  fense  to  the  replevin  action,  and  did  not  de- 
fend for  the  sole  reason  that  he  was  advised  that  he  could 
not  do  so  successfully,  he,  in  our  judgment,  did  all  that 
an  ordinarily  prudent  man  would  do  under  the  circum- 
stances, and  should  not  be  held  liable  for  the  loss  of  the 
stock.  And  we  think  the  record  shows  that  he  did  act  in 
good  faith  in  not  defending.  From  the  showing  before  us 
we  believe  that  Mrs.  Reimers'  bank  stock  was  pledged'  by 
her  husband  without  her  knowledge  or  consent,  and  that 
she  was  entitled  thereto  free  from  the  claim  of  the  pledgee. 
It  is  possible  that  her  action  of  replevin  was  barred  by  the 
statute  of  limitation,  but  a  court  of  equity  would  not,  for 
that  reason,  establish  a  lien  thereon  in  favor  of  the  plain- 
tiflF,  and  we  are  not  disposed  to  here  deduct  the  value  of 
such  stock  from  the  amount  due  on  the  $5,500  note  held 
by  Woelz.  Rolerta  v.  Deposit  Co.,  123  N.  T.  57  (25  N.  E. 
Rep.  294,  9  L.  R.  A.  438,  20  Am.  St.  Rep.  718);  Pingree 
V.  Railroad  Co.,  66  Mich  143  (33  N.  W.  Rep.  298, 11  Am. 
St.  Rep.  479).  Whether  Reimers  should,  under  the  cir- 
cumstances, be  compelled  to  pay  any  part  of  the  balance 
due  on  his  note,  we  do  not  determine.  He  has  not  ap- 
pealed from  the  judgment  below,  a)nd  the  question  is  not 
properly  before  us,  as  we  view  the  case. 
The  judgment  is  be  versed. 
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P.  W,  Delle  v.  State  Mutual  Hail  Insubance  Company  of     — 
Faribault  County,  Minnesota,  Appellant. 

Action  on  a  Mutual  Hail  Policy:  payment  of  losses:  when  judo- 
ment  fob  full  amount  wnx  stand.  In  an  action  on  a  mntnal 
hail  policy  -which  provides  full  loss  indemnity  from  a  general 
fund  to  be  provided  by  assessment  of  members,  except  in  case 
the  total  losses  exceed  such  amount  so  collected,  then  losses  to 
be  paid  pro  rata,  the  burden  of  proof  is  on  the  comiMuiy  to 
show  insufficient  funds  to  pay  losses  in  full,  and  in  the  ab- 
sence of  such  showing  a  judgment  for  full  amount  of  a  loss 
will  stand. 

Appeal   from  Dickinson  District    Court. — Hon.    W.   B. 
QuABTON,  Judge. 

Monday,  Januaby  26,  1908. 

Action  for  loss  under  insurance  policy  issued  by  de- 
fendant. The  case  was  tried  to  a  jury,  and  a  verdict 
returned  for  plaintiff,  on  which  judgment  was  entered. 
Thereupon  the  defendant  moved  for  a  new  trial,  which 
was  denied,  and  it  appeals. — AMrmecL 

Milt  H.  Allen  for  appellant. 
Z.  E.  Francis  for  appellee. 

Ladd,  J.— *The  defendant  is  a  mutual  insurance  com- 
pany organized  under  the  laws  of  Minnesota  for  the  pur- 
pose of  providing  indemnity  "against  loss  or  damage  to 
growing  crops  by  hail  storms"  occurring  at  any  time  be- 
tween April  1st  and  September  15th  of  each  year.  A 
policy  for  the  term  of  five  years  from  June  19,  1900,  was 
issued  to  plaintiff,  under  which  a  loss  was  suffered  about 
September  14th  of  the  same  year.  The  petition  alleged 
these  facts,  together  with  proper  proofs  of  loss,  and  asked 
judgment  for  damages.      The  defendant,  in  its  answer, 
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merely  put  in  issue  the  happening  and  the  amount  of  the 
loss,  and  by  way  of  counterclaim  demanded  judgment  for 
the  unpaid  assessment  of  1900,  alleged  to  have  been  duly 
and  legally  made.     The  case  was  submitted  to  the  jury, 
and  judgment  rendered  against   the    defendant  for  the 
amount  of  the  verdict  returned.    The  point  that  the  petition 
contained  no  averment  that  defendant  had  any  fund  out 
of  which  to  pay  the  judgment,  or  of  the  amount  likely  to 
be  produced  by  an  assessment  of  the  members,  was  first 
made  in  the  motion  for  new  triaL     The  loss  of  plaintiff  to 
the  extent  fixed  by  the  verdict  is  not  questioned.     Ought 
judgment  to  have  been  rendered  for  more  than  nominal 
damages?    Notwithstanding  a  company  may  be  mutual  in 
character,  judgment  is  properly  entered  if  it  can  be  said 
that  it  stipulated  for  the  absolute  payment  of  damages, 
not  exceeding  a  specified  sum.      Harlv.  Insurance  Co.^ 
74  Iowa,  89;  Congowerv.  Aasociationy  94  Iowa,  499;  Follis 
V.  Association^  94  Iowa,  485;  Matthes  v.  Association^  110 
Iowa,  222.     In  the  last  case  it  was  held  that  the  policy 
of    such    company,   even    in    event    of    any    ambiguity, 
is  to  be  most  strongly  construed  against  the  company. 
These  cases  have  been  frequently  distinguished  from  others 
like  Bailey  v.  Association^  71  Iowa,  689,  in  which  payment 
of  the  proceeds  of  an  assessment  not  exceeding  a  fixed 
sum  is  stipulated.      Of  course,  recovery  cannot  be  had 
under  such  a  contract  until  the  assessment  has  been  made. 
There  is  still  another  line  of  cases  in  which  a  mutual 
company  is  prima  facie  liable  for  a  loss  not  exceeding  a 
fixed  sum,  with  certain  stipulated  exceptions,  of  which 
Hart  V.  Association^  105  Iowa,  724,  is  an  example.     In 
that  case  it  appeared  that  the  claim  was  not  necessarily 
to  be  paid  from  the  proceeds  of  an  assessment  made  for 
that  especial  purpose.     The  certificate  stipulated  for  the 
payment  of  fixed  sums,  not  to  exceed  in  amount  the  sum 
which  would  be  realized  from  one  quarterly  assessment  of 
two  dollars  collected  from  those  who  are  members  of  the 
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association  at  the  date  of  the  accident,  and  the  court 
held  **that  it  must  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  sum  which  would  be  realized 
would  be  suflBcient  to  pay  the  sum  for  which  the  certificate 
provides;  and  that,  if  it  would  not  be  suflBcient,  it  is  nec- 
essary for  the  defendant,  in  order  to  reduce  the  amount 
of  plaintiff's  recovery,  to  plead  and  show  the  fact." 

The  rule  thus  announced  is  decisive  of  the  case  at  bar. 
The  by-laws  require  immediate  notice  of  loss,  and  that 
proof  thereof  shall  be  received  by  the  secretary  within 
eight  days  thereafter.  Provision  is  made  for  the  adjust- 
'  ment  of  losses,  and  an  annual  levy  of  an  assessment  on  all 
members  after  September  15th  of  each  year,  "which  as- 
sessment shall  be  for  all  losses  and  damages  and  all  ex- 
penses of  the  company  for  the  year  in  which  such  assessment 
is  made,  and  not  exceeding  one-half  of  one  per  cent,  for  a 
guaranty  fund."  The  members  are  to  be  duly  notified. 
All  assessments  are  payable  before  October  1st  of  the  same 
year,  and  losses  are  to  be  paid  by  December  1st  following. 
It  is  furtiier  stipulated  that:  "Any  member  of  this  com- 
pany who  shall  sustain  any  loss  or  damage  to  any  crop  by 
hail  for  which  this  company  shall  be  liable  by  reason  of  its 
policy  issued  to  such  member,  such  member  shall  be  en- 
titled to  a  full  compensation  of  such  loss  or  damage  not  to 
exceed  the  full  amount  of  his  policy:  provided,  however, 
that  the  full  amount  of  all  losses  and  damages  sustained 
by  all  members  in  each  year,  together  with  the  expenses 
of  the  company  for  the  same  year,  do  not  exceed  the  full 
amount  collected  on  assessments  for  the  same  year,  and  in 
case  that  the  full  amount  of  all  losses  and  damages,  to- 
gether with  all  expenses,  exceed  the  full  amount  collected 
on  assessments  for  the  same  year  and  seventy-five  per  cent, 
of  the  guaranty  fund,  if  any  there  be,  then  and  in  that  case 
all  losses  and  damages  shall  be  paid  pro  rata^  and  such  pro 
rata  payments  shall  be  received  by  such  members  in  full 
satisfaction." 
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It  appears  from  the  counterclaim  on  which  defendant 
recovered  that  the  annual  assessment  was  levied.  Under 
the  rule  of  HarUa  Case  the  burden  was  on  the  defendant 
to  show,  if  true,  that  not  enough  had  been  realized  there- 
from to  pay  the  losses  in  full.  Knowledge  of  the  number 
and  the  amount  of  risks,  and  the  sums  received  on  assess- 
ments, and  the  guaranty  fund  was  peculiarly  within  its 
keeping,  and  unknown  to  plaintiff.  Having  stipulated 
for  the  payment  of  full  indemnity,  not  exceeding  a  sum 
named,  from  a  general  fund,  save  upon  specified  conting- 
encies, such  indemnity,  in  the  absence  of  pleading  and 
proof  of  conditions  by  the  insurer,  obviating  or  reducing 
it,  should  be  awarded. — Affirmed. 


In  the  Matter  of  the  Estate  of  Anna  M.  Jacob,  Deceased. 

Claim  Against  an  Estate:  failurb  to  give  notice:  statutory 
BAR :  BQuriABLB  RELIEF.  Where  a  claim  is  filed  by  a  county 
against  an  estate  and  the  same  is  neither  allowed  nor  filed 
with  notice  as  required  by  Code,  section  S888,  and  is  therefore 
barred,  the  fact  that  the  administrator  fails  to  file  an  invent- 
ory as  required  by  law,  or  that  the  estate  remains  unsettled,  is 
not  sufficient  to  overcome  the  statutory  bar. 

Appeal  from  Fayette  District  Court — Hon.  A.  N.  Hobson, 

Judge. 

Monday,  January  26,  1908. 

Appeal  from  judgment  disallowing  a  claim  of  Fayette 
county  against  the  estate  for  $966,  being  for  the  care  and 
support  of  the  deceased,  Anna  M.  Jacob,  while  an  insane 
inmate  at  the  state  hospital  at  Independence. — Affirmed* 

Hoyt  (&  Hancock  for  appellant. 

Ainsworth^  Ainsworth  <&  Dykins  for  appellee. 
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McOlain,  J. — Notice  of  appointment  of  the  adminis- 
trator was  given  in  October,  1899,  and  in  May,  1900,  the 
claim  of  Fayette  county  was  filed  against  said  estate.     On 
March  5,  1901,  the  court  approved  the  final  report  of  the 
administrator,  and  ordered  distribution  of  the  estate.  Two 
days  afterward  this  order    was  set  aside  as  to  Fayette 
county,,  and  time  was  given  to  show  cause  why  final  dis- 
charge should  not  be  granted  as  to  its  claim.    Although  no 
inventory  of  the  estate  was  filed  until  December  27,  1900, 
when  the  notice  for  the  discharge  of  the  administrator  was 
served  upon  the  county,  and  the  administrator's  final  re- 
port was  filed,  yet  It  appeared  from  the  petition  for  the 
appointment  of  the  administrator  that  the    estate   was 
possessed  of  assets  of  the  value  of  $2,600,  this  being  the 
amount  shown  by  the  guardian  of  her  estate  as  an  insane 
person  to  be  the  amount  for  which  he  would  account  to  her 
administrator.     The  claim  of  Fayette  county  was  not  filed 
until  more  than  six  months  ^fter  notice  of  the  administra- 
tor's appointment  was  given,  and  the  claim  of  the  county 
therefore  belonged  to  the  fourth  class  specified  in  Code, 
section  8348.     By  Code,  section  3349,  claims  of  this  class 
are  barred  after  the  expiration  of  twelve  months  from  the  . 
giving  of  notice  of  the  appointment  of  the  administrator, 
unless  previously  filed  and  allowed,  or  filed  with  notice  of 
hearing,  as  provided  in  Oode,  section  3338.     The  claim  of 
Fayette  county  had  not  been  allowed;  neither  had  notice 
of  the  hearing  thereof  been  given  within  one  year.    Indeed, 
no  notice  of  hearing  had  been  given  when  the  county,  on 
March  7,   1901, — which   was  two  years  and  five  months 
after  the  notice  of  the  appointment  of  administrator, — 
moved  to  have  the  order  for  distribution  of  property  set 
aside.      The  county's  claim  was,  therefore,  barred,  unless 
the  peculiar  circumstances  shown  by  the  claimant  entitle 
it  to  equitable  relief  as  provided  in  Oode,  section  8849. 
Vol.  119  Iowa.— 12. 
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We  have  often  had  occasion  to  determine  what  circum- 
stances entitle  a  claimant  to  equitable  relief  under  this 
section;  but,  without  reviewing  the  cases,  which  are  of 
necessity  based  upon  the  peculiar  facts  involved  in  each^ 
it  is  enough  to  say  that  we  find  no  case  where  equitable 
relief  from  the  bar  of  the  statute  has  been  granted  with- 
out some  showing  of  diligence,  or  at  least  some  excuse  for 
failure  to  exercise  diligence.  In  this  case  there  is  no 
showing  of  any  diligence  whatever.  There  is  no  valid,  or 
even  plausible  reason  why  the  oflScers  of  the  county  did 
not,  within  the  year,  serve  notice  of .  he  hearing  of  the  claim. 

It  is  urged  that  failure  to  file  tke  iqiventory  as  required 
by  statute  relieved  the  oflScers  of  their  duty  to  act, 
inasmuch  as  it  did  not  appear  that  the  estate  was  solvent; 
but  there  is  no  statutory  provision  relieving  a  claimant  of 
obligation  to  file  his  claim  until  the  inventory  is  filed,  nor 
was  the  filing  of  the  inventory  a  material  matter,  inas- 
much as  the  report  of  the  guardian  and  the  application  for 
the  appointment  of  the  administrator  showed  clearly  what 
were  the  assets, of  the  estate.  It  can  properly  be  conceded 
to  appellant  that  notice  to  the  administrator  was  not 
essential  to  the  validity  of  the  original  filing  of  the  claim, 
buti,  to  avoid  the  statutory  bar,  it  was  essential  that  such 
notice  be  given  within  the  year,  and  this  was  not  done. 

Counsel  urge  that  some  leniency  should  be  exercised 
in  favor  of  the  claims  of  a  county,  represented  as  it  must 
be  by  officers  whose  duties  and  responsibilities  may  con- 
flict; but  other  parties  are  also  entitled  to  consideration, 
and  we  know  of  no  principle  of  law  which  relieves  a  county 
from  responsibility  for  the  neglect  of  its  proper  officers  in 
the  transaction  of  its  business*  This  claim  was  in  no 
sense  contingent  or  uncertain,  and  could  have  been  prose- 
cuted without  any  apparent  difficulty  in  the  ordinary 
administration  of  the  county  affairs.  It  has  often  been 
said  that  the  fact  that  the  estate  remains  unsettled  may 
be  taken  into  account  with  ( ther  circumstances  in  deter- 
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mining  whether  a  claimant  shall  have  relief  against  the 
stitutory  bar;  but  we  have  never  held  that  this  fact  alone 
would  be  a  sufScient  ground  for  giving  such  relief.  To  so 
hold' would  amount  to  a  practical  annulment  of  the  plain 
statutory  provisions. 

The  action  of  the  lower  court  in  refusing  to  allow  the 
claim  of  the  county  is  therefore  affirmbi). 
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0.  A.  Barto,  Appellant,   v.  Sioux  Om  Blbotbio   Oom-  I^  m» 
PANY,  Appellee,  and  The  Iowa  Tblephonb  Oohpaht, 
Appellant. 

Motion  to  set  Aside  Default  and  Judgment:      iobtaeb  and  lOSDV- 

DSBSTANDINa  GROUND  FOR*.  BUFFIUIENOY  OF  SHOWINa.  A  mo- 
tion to  set  aside  a  default  and  judgment  where  the  same  art 
entered  as  a  result  of  mistake  or  misunderstanding  of  the  de- 
faulting party  should  be  sustained.  Evidence  in  the  case  con- 
sidered and  held  to  bring  it  within  the  rule. 

Appeal  from  WoodJyury  District  Court — Hon.  F,  R  Gat- 
NOR,  Judge. 

Monday,  January  26,  1908. 

Plaintiff  had  judgment  by  default  against  the  Iowa 
Telephone  Company.  That  company  moved  to  set  aside 
the  default  and  judgment  on  the  ground  of  mistake  and 
misunderstanding  between  the  general  manager  of  the 
company  and  its  general  counsel.  This  motion  was  over- 
ruled, and  the  Iowa  Telephone  Company  appeals, — 
Reversed. 

A.  J.  Van  Wagenen  for  appellant 

Henderson  cfe  Fribourg  for  appellee  Barto. 

Wright^  Call  dk  Huhhard  for  appellee  Sioux  Oity 
Blectric  Company. 
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Deemer,  J. — The  sole  question  in  the  case  is  the  cor- 
rectness of  the  court's  ruling  on  the  motion  to  set  aside 
the  default  and  judgment'  The  action  was  to  recover 
damages  for  personal  injuries  received  by  plaintiff  while 
acting  as  a  lineman  for  the  defendant  company,  due  to  the 
fact  that  he  came  in  contact  with  an  iron  brace  on  one  of 
ihe  defendant's  poles,  which  had  become  charged  witli 
electricity,  and  received  a  violent  shock,  which  precipi- 
tated him  to  the  ground,  a  distance  of  gome  thirty  feet^ 
and  caused  the  injuries  of  which  he  complains.  It  is 
charged  in  the  petition,  and,  we  must  assume,  was  estab- 
lished to  the  satisfaction  of  the  court,  that  defendant  was 
negl  gent  either  in  the  construction  or  maintenance  of  the 
pole,  and  that  plaintiff  did  not  contribute  to  the  injury  by 
any  negligence  on  his  part. 

The  exact  claim  is  that  defendant  maintained  a  very 
tall  pole  on  one  of  the  streets  in  Sioux  City,  on  which 
were  strung  many  wired ,  attached  to  crossbars  afSxed 
thereto;  the  lower  one  of  which  was  some  thirty  feet  from 
the  ground.  These  crossbars  were  braced  with  iron  braces 
extending  diagonally  from  the  pole  to  the  crossbars. 
Many  months  prior  to  the  accident  in  question  the  Sioux 
City  Electric  Company,  operating  a  light  plant  in  said  city, 
made  an  upright  addition  to  the  pole  described,  and  strung 
thereon  its  wires.  From  the  top  of  the  pole,  as  thus  ex- 
tended, wires  ran  down  to  what  is  known  as  a  "converter," 
or  small  iron  box,  and  from  the  converter  extended  down 
until  they  touched  one  of  the  iron  braces  above  described. 
The  wires  were  run  from  the  top  of  the  pole  down  to  the 
converter  and  beyond  for  the  purpose  of  supplying  an  ad- 
jacent storekeeper  with  light  for  his  building.  The  de- 
fendant telephone  company  knew  of  this  situation,  and 
notified  the  electric  company  to  remove  its  wires,  but  that 
company  failed  and  neglected  to  do  so. 

Plaintiff  was  required  to  make  some  changes  in  the 
telephone  wires,  and,  having  performed  his  duties,  started 
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to  descend.  While  in  the  act  of  descending,  he  caught 
hold  of  one  of  the  diagonal  iron  braces,  and  received  the 
flhock  of  which  he  complains.  It  seems  that  the  brace 
became  charged  with  electricity  by  reason  of  the  insulation 
of  the  electric  light  wire  having  become  worn  by  constant 
contact  with  and  rubbing  against  the  iron  brace.  Action 
was  brought  against  both  the  telephone  company  and  the 
electric  light  company.  Notice  of  the  action  was  served 
on  one  Clark,  the  local  agent  of  the  Iowa  Telephone  Com- 
pany at  Sioux  City,  who  immediately  sent  the  same  to  E. 
B.  Smith,  general  manager  of  the  company,  at  Davenport, 
Iowa.  Thereafter,  except  as  we  shall  hereafter  state, 
Clark  had  nothing  to  do  with  the  matter.  Smith  received 
tjie  notice  in  due  course,  and  took  the  same  to  Mr.  E.  E. 
Cook,  the  general  counsel  of  the  company,  at  Davenport, 
with  whom  he  left  the  notice,  together  with  some  other 
papers  relating  to  the  case. 

After  talking  the  matter  over,  and  concluding  that 
•defensG  should  be  made,  it  was  agreed  that  A.  A.  and  A.  J, 
Van  Wagenen,  attorneys  at  law  in  Sioux  City,  Iowa,  should 
be  employed  to  defend  this  action.  Smith's  understand- 
ing from  the  conversation  was  that  Cook  should  notify  the 
Sioux  City  attorneys  of  the  company's  desire  to  employ 
them,  while  Cook  understood  that  Smith  should  attend  to 
the  matter.  As  a  result  of  this  misunderstanding,  no 
attorneys  were  in  fact  employed  to  conduct  the  defense, 
and  the  case  went  to  judgment  as  before  stated.  There 
was  no  thought  that  Cook  should  personally  appear  in  the 
case,  but  it  was  agreed,  as  before  stated,  that  local  at- 
torneys at  Sioux  City  should  look  after  it.  Neither  Cook 
nor  Smith  knew  of  this  misunderstanding  until  after  the 
judgment  has  been  rendered  against  the  company.  The 
motion  to  set  aside  the  default  was  accompanied  by  an 
aflSdavit  of  merits,  and  also  by  a  duly  verified  answer  on 
behalf  of  the  telephone  company,  to  which  we  shall 
presently  make  some  reference. 
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On  behalf  of  plaintili  it  is  shown  that  Clark  had  a 
conversation  with  one  of  plaintiff's  attorneys  before  the 
action  was  brought,  in  which  the  attorney  asked  Clark  to 
write  the  company  regarding  the  case;  and  that,  after  the 
notice  was  served,  Clark  had  a  letter  from  the  general 
manager  about  the  matter,  but  nothing  waCs  said  in  that 
with  reference  to  the  employment  of  attorneys.  Clark 
had  a  conversation  with  plaintiff  before  the  action  was 
commenced,  in  which  he  said  that  the  company  was  not 
liable,  and  that  they  did  not  intend  to  pay  any  attention 
to  the  suit.  An  attorney  for  the  electric  light  company 
also  called  upon  Clark,  and  tried  to  interest  him  in  the 
suit.  But  Clark  said  they  did  not  wish  to  be  brought  into 
the  case,  but  that  he  would  write  to  the  company.  The 
company  refused  to  take  any  part  in  the  matter,  and  in- 
sisted that  it  was  not  liable.  After  the  default  judgment 
was  obtained,  a  reporter  called  up  Clark  by  telephone 
and  informed  him  of  the  situation,  and  Clark  responded 
that  the  company^ paid  no  attention  to  the  matter,  and  he 
did  not  care  to  recognize  it  by  discussing  the  case.  He 
said  the  company  had  ignored  it  all  the  way  through. 
Clark  also  stated  that  he  presumed  that  the  company  knew 
what  it  was  doing,  and  that  it  was  probably  acting  under 
legal  advice.  It  is  manifest  that  Clark  was  unfamiliar 
with  the  situation  and  with  legal  proceedings  in  general, 
and  his  statements  must  be  viewed  from  that  standpoint. 
One  of  the  agents  at  the  home  ofSce  wrote  Clark,  before 
the  case  was  commenced,  that  the  company  would  not 
appear  in  the  matter  of  claim  for  damages  to  plaintiff. 
This  was  manifestly  intended  as  a  response  to  the  letter 
written  by  Clark  at  the  solicitation  of  the  attorney  for  the 
electric  light  company,  and  referred  to  a  settlement  out  of 
court.  Smith  also  wrote  Clark  not  to  have  any  conference 
with  this  attorney,  preferring  to  have  the  matter  come  to 
trial  in  the  event  the  electric  company  did  not  settle. 
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This  is  practically  the  entire  showing  made  in  the 
case.  With  reference  to  Olark^s  connection  with  it  after 
he  sent  the  original  notice  to  the  head  ofiSce  in  Davenport, 
it  is  doubtful  if  he  could  make  any  statements  or  admis- 
sions which  would  bind  the  company.  He  had  nothing  to 
do  with  the  litigation,  save  to  receive  and  forward  the 
notice.  After  that  was  done,  his  connection  with  the  case 
ceased,  and  his  agency  was  not  broad  enough  to  enable 
him  to  bind  the  company  by  his  admissions.  But,  should 
these  admissions  be  considered,  it  is  manifest  that  they 
do  not  show  an  intent  on  the  part  of  the  company  to 
abandon  all  defense,  and  to  allow  a  judgment  to  be  taken 
against  it.  Throughout  the  entire  transaction  this  defend- 
ant was  denying  liability,  and  all  talk  about  ignoring  the 
case  had  reference  to  the  claim,  and  not  to  any  case  in 
court  It  did  not  care  to  take  any  part  even  in  an  attempt 
at  settlement*,  for  fear  this  might  be  construed  as  a  recog- 
nition of  liability.  Everything  shown  in  evidence  points 
so  strongly  in  this  direction  that  a  finding  to  the  contrary 
would  be  in  the  teeth  of  the  evidence. 

The  only  question,  then,  is  whether  or  not  the  misun- 
derstanding between  Smith  and  Oook,  occurring  in  the 
manner,  it  did,  suflSciently  excused  the  default,  and  entitled 
the  telephone  company  to  a  setting  aside  of  the  judgment*. 
Plaintiff  insists  that  the  failure  of  the  telephone  company 
to  appear  was  due  to  negligence  and  carelessness  on  its 
part,  and  that  it  should  not  now  be  heard  to  complain ; 
while  the  telephone  company  claims  that  it  has  excused 
the  default  by  showing  mistake,  misunderstanding,  and 
unavoidable  casualty  or  misfortune.  Defaults  occurring 
through  negligence  or  carelessness  on  the  part  of  the  judg- 
ment defendant  or  his  attorney  will  not,  of  course,  be  set 
aside,  for  the  law  rewards  the  diligent,  and  not  the  care- 
less. Moreover,  one  who,  through  carelessness  or  inatten- 
tion  to  duty,  brings  misfortune  upon  himself,  will  not,  as 
a  rule,  be  heard  to  complain.     But  it  has  ever  been  the 
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purpose  of  the  courts  to  relieve  from  accident,  mistake, 
and  misfortune  not  brought  about  through  neglect  or 
inactivity.  There  is  no  difficulty  in  announcing  the  gen- 
eral rules  which  should  govern  in  such  applications  as  this, 
but  trouble  arises  when  attempt  is  made  to  apply  these 
rules  to  the  facts  of  the  particular  case.  Hence  it  has  been 
said  that  each  case  must  be  determined  to  a  great  extent 
upon  its  own  circumstances.  Courts  should  and  do  favor 
the  trial  of  causes  upon  their  merits,  and,  if  failure  to 
secure  such  trial  is  not  due  to  the  supinity  or  inattention 
of  the  party  in  default,  he  should,  upon  a  proper  show 
ing  of  merits,  be  given  an  opportunity  to  be  heard. 

On  the  record  before  us  we  must  hold  that  the  failure 
of  the  telephone  company  to  appear  was  due  to  an  honest 
misunderstanding  between  the  general  manager,.  SmiMi, 
and  the  general  counsel,  Cook,  as  to  who  should  employ 
the  local  attorneys  at  Sioux  City.  If  this  was  due  to 
negligence  or  want  of  ordinary  care  and  attention,  then, 
of  course,  the  ruling  of  the  trial  court  was  correct,  and 
should  be  sustained.  But  if,  on  the  other  hand,  it  was  the 
result  of  mistake  or  misfortune,  due  to  the  limitations  of 
the  human  mind,  the  infirmities  of  language,  or  other 
fortuitous  circumstances,  not  contributed  to  by  negligence 
or  inattention  to  duty,  then  the  default  should  have  been 
set  aside.  We  do  not  have  before  us  the  exact  conversation 
between  Smith  and  Cook,  but  the  statement  of  each  under 
oath  is  that  they  talked  <iver  the  case,  concluded  there  was 
a  good  defense,  agreed  upon  the  attorneys  who  were  to 
appear  for  the  company,  and  that,  through  misunderstand- 
ing as  to  which  of  the  two  men  should  notify  the  firm  of 
attorneys  at  Sioux  City  to  look  after  the  case,  no  appear- 
ance was  entered.  We  feel  sure  that  the  company  intended 
to  make  defense.  Indeed,  that  could  hardly  be  disputed 
in  the  face  of  the  record  now  before  us,  and  plaintiff  is 
not  bold  enough  to  claim  in  argument  that  the  telephone 
company  was  seeking  to  secure  some  advantage  by  the 
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course  of  procedure  adopted  in  this  case.     Of  course,  mere 
forgetfulness  of  the  party  or  his  attorney  will  not  excuse 
him.     But  misunderstanding  or  mistake  undoubtedly  will. 
Matters  growing  out  of  misunderstanding  and  mistake  are 
before  us  almost  ^very  day.     Indeed,  we  think  there  is 
less  of  perjury  than  is  commonly  supposed.      Misunder- 
standing and  mistake  are  common,  and  conflict  in  human 
testimony  is  more  often  due  to  this  than  to  willful  perver- 
sion of  truth.  The  cases  generally  hold  that  mutual  mistake 
or  misunderstanding  is  good  ground  for  setting  aside  a 
default      Buena  Vista  Co.  v.   L  F.   cfe  S.  0.  R.  Co.,  49 
Iowa,  658;  Ordway  v.   Suchard,  81  Iowa,  481;   Siteer  v. 
Fenzloff,  112  Iowa,  498;  Bank  v.   Swan,  100  Iowa,  718; 
Panesiv.  Bostoell,  12  Heisk.  828;  McKinleyv.  Tattle,  84 
Gal.  285;  Beatty  v.  O'Connor,  106  Ind.  87  (5  N.  E.  Rep. 
880);  Morse  v.  Callantine,  19  Mont.  87  (47  Pac.  Rep.  685.) 
In  the  Buena  Vista  Case  it  is  said:     "One  of  the  attorneys 
testified  positively  that  he  did  not  understand  his  retainer 
extended  further  than  appearance  at  the  first  term,  and 
that  he  did  not  regard  himself  as  engaged  in  the  case.     It 
is  true  that  the  other  attorneys  had  a  different  under- 
standing of  the  retainer.     The  law  exacts  of  attorneys  a 
diligence   in  their  business,  and  will  not  relieve  against 
negligence  on  their  part.      But   it  regards  attorneys  as 
mere  men,  who,  with  the  best  of  intentions,  may  be  mis- 
taken in  the  most  important  affairs.     They  are  not  re- 
quired to  be  diligent  beyond  the  capacities    of   human 
nature.     If  any  diligent,  honest  attorney  misunderstands 
the  extent  of  his  employment,  he  ought  not  to  be  regarded 
as  negligent  when  acting  in  good  faith  as  to  his  duty." 

Plaintiff  relies  on  Church  v.  Lacey,  102  Iowa,  285; 
Byrnes  v.  Insurance  Co.,  114  Iowa,  788;  Williams  v.  West^ 
cott,  77  Iowa,  832;  Vinegar  Co.  v.  Boddy,  108  Iowa,  588, 
and  other  like  cases.  Before  referring  to  these,  it  is  well 
to  state  that,  to  justify  interference  by  this  court  with  a 
ruling  on  a  motion  of  this  kind,  a  much  stronger  showing 
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of  abuse  of  discretion  in  the  trial  court  must  be  made 
when  the  default  has  been  set  aside  than  where  it  has  been 
denied.  Courts  almost  universally  favor  a  trial  on  the 
merits,  and,  when  there  has  been  a  reasonable  excuse 
shown  for  the  default,  there  should  be  no  objection  to  such 
a  trial  to  those  who  are  reasonably  diligent.  Westphal  v* 
Clarkj  46  Iowa,  263.  Keturning  now  to  the  cases  relied 
upon  by  the  plaintiff.  In  the  Wil  iams  Case  the  attorney 
relied  upon  information,  or  rather  lack  of  information^ 
from  the  clerk  of  the  courts,  and  was  not  misled  by  any 
mistake  of  fact.  It  was  a  clear  case  of  negligence  of  the 
attorney,  not  superinduced  by  mistake  or  misunderstand- 
ing. The  SioiMo  City  Vinegar  Co.  Casey  108  Iowa,  588,  is 
quite  similar.  There,  as  is  said  in  the  opinion:  "We 
have  a  case,  then,  of  the  secretary  of  a  corporation,  not 
charged  with  the  management  of  its  affairs,  who,  being 
served  with  an  original  notice,  tossed  it  into  a  receptacle 
for  the  purpose  of  having  a  member  of  a  law  firm  of  which 
he  was  also  a  member  prepare  an  answer  and  defend, 
which  notice  was  by  him  misplaced  by  oversight,  without 
mentioning  the  action  to  any  one,  or  giving  it  the  slightest 
attention.  That  there  was  no  unavoidable  casualty  or 
misfortune  appears  from  a  mere  statement  of  the  facts. 
It  was  rather  a  case  where  the  offir.er  on  whom  the  notice 
was  served  forgot  or  neglected  to  give  the  matter  any 
proper  attention.  That  under  such  circumstances  relief 
cannot  be  had  is  well  settled." 

The  Church  Case  was  one  of  pure  forgetfulness  on  the 
part  of  the  attorney,  not  induced  by  any  misunderstand- 
ing. It  is  said  in  that  case:  "Mr.  Call's  failure  to 
inform  Mr.  Clark,  as  be  had  promised  to  do,  was 
not  caused  by  accident,  surprise,  unavoidable  casualty, 
or  misfortune,  but  was  clearly  the  result  of  his  own 
neglect."  In  the  case  at  bar  there  was  neglect  to 
appear,  it  is  true,  but  this  failure  was  wholly  due  to 
misunderstanding.     The  only  one  of  the  cases  which  tends 
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to  support  plaintiff's  contention  is  Byrnes  v.  Insurance 
Co.^  114  Iowa,  738.     But  in  that  case  there  was  no  mutual 
misunderstanding  between   client  and   attorney.      "The 
most  that  can  be  said  is  that  the  secretary  of  the  insurance 
company  thought  he  had  employed  an  attorney  to  defend 
from  the  fact  that  he  had  misplaced  the  papers  connected 
with  the  case.     He  did  not  state  that  he  had  employed 
counsel,  although  he  said  that  he  had  talked  with  one  two 
or  three  times,  and  he  concluded  his  showing  with  a  state- 
ment that  the  default  was  due   to    his    misplacing  the 
papers,  and  to  misapprehension  on  his  part  as  to  what  had 
been  done."     Of  this  showing  we  said:     "About  all  that 
is  disclosed  here  is  a  matter  of  carelessness  and  inatten- 
tion on  the  part  of  the  officer."    The  inapplicability  of 
this  case  to  the  facts  now  before  us  is  apparent.     Here 
the  officer  of  the  company  immediately  went  to  the  gen- 
eral counsel,  talked  with  him  about  the  case,  was  advised 
there  was  a  defense,  agreed  with  counsel  as  to  who  should 
be  employed,  and  supposed  from  what  was  said  that  this 
counsel  would  notify  local  attorneys.      The  general  at- 
torney, from  the  same  conversation,  understood  that  the 
officers  of  the  company  would  notify  local  counsel.     If 
this  was  not  a  mistake  and  misunderstanding,  it  would  be 
hard  to  imagine  a  case  having  these  elements. 

Plaintiff  further  contends  that  a  large  discretion  was 
vested  in  the  district  court  in  this  matter,  and  that  its 
action  denying  the  motion  should  not  be  reversed,  in  the 
absence  of  a  showing  of  passion  or  prejudice.  True  it  is 
that  such  rulings  are  largely  discretionary,  but  it  is  also 
true  that  this  discretion  is  a  sound  legal  one,  which,  if 
erroneously,  arbitrarily,  or  oppressively  exercised,  will  be 
reviewed,  and  in  the  interest  of  justice  and  right  may  be 
set  aside.  We  have  already  referred  to  the  rule  that  we 
will  be  more  inclined  to  interfere  when  the  motion  has 
been  denied  than  where  granted,  for  the  very  sound  and 
obvious  reason  that  trials  on  the  merits  are  to  be  favored. 


/i?^/ 
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Further,  it  is  contended  that  there  is  no  sufficient 
affidavit  of  merits;  that  the  answer  interposed  by  de- 
fendant presents  a  mere  technical  defense,  and  that 
on  the  whole  case  justice  would  be  subserved  by  sus 
taining  the  action  of  the  trial  court  The  affidavit  of 
merits  accompanying  the  motion  states  that  defendant 
was  not  guilty  of  any  negligence;  that  plaintiff  assumed 
the  risk  of  the  wires  in  the  condition  they  were  in,  and  was 
guilty  of  contributory  negligence;  and  that  the  electric 
•company  was  solely  responsible  for  the  injury.  The  motion 
was  also  accompanied  by  an  answer,  which  has  been  treated 
by  all  parties  as  an  affidavit  of  merits,  or  as  supplementary 
thereto.  This  pleads  facts  which  tend  to  show  no  negli- 
gence on  the  part  of  defendant.  Whether  or  not  they  are 
sufficient  in  law  we  have  no  occasion  now  to  determine, 
and  do  not  do  so.  It  also  pleads  assumption  of  risk  on 
the  part  of  plaintiff  and  contributory  negligence,  and  also 
denies  that  plaintiff  was  injured  to  the  extent  claimed. 
These  defenses  are  not  technical,  but  some,  if  not  all,  go 
to  the  very  vitals  of  the  case. 

Wo  are  constrained  to  hold  that  the  motion  should 
have  been  sustained,  and  the  order  denying  it  must  be 
reversed. 


nr-issi        ''■^^  Haney-Oampbell  Company,  Appellant,  v.  The  Preston 
Creamery  Association  and  Others,  Appellees. 

Action  to  Recover  for  Sale  ot  Machinery:  oonstruotion  of  con- 
tract .  SATisPAoriON  OF  PURCHASER :  INSTRUCTIONS.  In  a  suit 
1  to  recover  on  a  contract  for  the  sale  of  machinerj  which  pro- 
vides, that  should  the  same  fail  to  do  good  work  and  prove 
unsatisfactory  to  the  buyer,  the  seller  v\  ill  gubstitnte  any  other 
machine  of  like  capacity  wh  eh  the  buyer  may  designate,  or 
permit  the  buyer  to  withh(»ld  from  the  contract  price  a  certain 
sum  for  the  purchase  of  same,  an  instruction  that  the  machine 
must  not  only  be  capable  of  doing  good  work  but  must  work 
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to  the  satisfaction  of  the  purchaser,  and  that  an  objection  thereto 
mnst  be  honestly  and  fairly  made  after  a  fair  and  reasonable 
test,  oorrectly  states  the  law  of  the  case. 

Same :  Nonor  of  dissatisfaotion  :  di8CX>vkry  and  bsmxdt  of  de- 
FBOTS.  Where  the  contract  provides  that  if  the  machinery 
2  prove  defective  the  seller  shall  be  i>ermitted  to  remedy  the  de- 
fects within  a  reasonable  time,  it  is  the  dnty  of  the  bnyer  to 
give  notice  of  his  dissatisfaction  and  of  the  seller  to  dinoover 
and  remedy  the  defects. 

Same:     eyidenoe  of  notioe  o^  derbot:     Evidence  considered  and 
8     held  sofOicient  to  establish  notice  to  plaintiff  that  the  machinery 
did  not  do  satisfactory  work. 

Same:     reasonabus  tdce,   test  and  skill  are    jury  questidns. 
4     The  questions  of  reasonable  time  in  which  to  remedy  defects, 
a  reasonable  test  and  dae  exercise  of  proper  skill  in  the  opera- 
tion of  the  machinery  are  jniy  questions. 

Evidence :     admissions  :     when  excluded.       Where  the  buyer  haa 

6     the  right  to  accept  or  reject  a  machine  under  the  contract  of 

purchase,  it  is  not  error  to  exclude  the  individual  statements, 

offered  as  admissions,  of  officers  of  the  corporation  who  are 

not  charged  with  its  operation. 

Same:  Error   in  rejecting  testimony  is  cured  by  its  subsequent 

6  admission. 

Same:     The  testimony  of  an  expert  regarding  the  effect  of  ita 

7  broken  condition  upon  the  operation  of  the  machine  was  prop- 
erly excluded,  there  being  no  showing  of  the  maimer  in  which 
the  alleged  break  affected  the  working  of  the  machine  or  that 
the  same  produced  the  fault  complained  of. 

Special  Findings:  how  looted.     Special  findings  submitted  to  the 

8  jury  must  be  limited  to  an  inquiry  regarding  ultimate  facts. 


Appeal  from  Jackson  District  Court — ^Hon.  A.  J,  House^ 

Judge. 

Monday,  January  26,  1908. 

AonoN  at  law  to  recover  upon  a  contract  for  the  erec- 
tion  and  equipment  of  a  creamery.  Verdict  and  judgment 
for  defendants,  and  plaintiff  appeals. — AffirmecL 
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0.  L.  Johnson  and  G.  C*  dk  C.  L.  Nourse  for  appellant 
D.  A.  Wynkoop  for  appellees. 

Weaver,  J. — ^This  action  is  based  upon  a  written  con- 
tract, by  which  plaintiff  undertook  to  erect  and  equip  a 
creamery  for  the  defendant  association  at  Preston,  Iowa, 
for  the]|sum  of  $8,150.  That  portion  of  the  contract  which 
is  more  particularly  involved  reads  as  follows:  "The 
party  of  the  second  part  agrees  to  make  a  payment  for 
building  material  and  machinery  covered  by  this  agree- 
ment as  follows:  Twelve  hundred  dollars  ($1,200)  when 
the  building  is  completed  according  to  contract;  nine 
hundred  and  fifty  dollars  ($950)  in  thirty  (80)  days  from 
date  of  completion  and  starting  of  machinery;  provided 
machinery  is  according  to  contract,  and  the  Squeezer  Com- 
bine churn  is  satisfactory.  An  extra  thirty  (80)  days  shall 
be  allowed  for  testing  separators;  and  in  sixty  (60)  days 
from  the.  completion  and  starting  of  the  machinery  in  said 
factory  the  balance,  one  thousand  ($1,000)  dollars,  shall  be 
due  and  payable:  providing  that  during  that  time  said 
separators  do  good  and  satisfactory  work.  Should  the 
said  separators  fail  to  do  good  work,  and  prove  unsatisfac- 
tory to  the  second  party,  the  first  party  agrees  to  substitute 
any  style  of  belt-machine  separator  designated  by  said 
second  party  of  not  greater  capacity  than  of  2,500  pounds 
per  hour,  or  to  permit  the  second  party  to  withhold  a  sum 
not  to  exceed  one  thousand  dollars  ($1,000),  that  they  may 
purchase  other  separators.  Should  the  separators  men- 
tioned in  specifications  prove  defective,  the  first  party  is 
permitted  to  remedy  any  such  defects  within  a  reasonable 
time  without  prejudice."  The  plaintiff  alleges  that  it 
has  fully  performed  its  agreement,  and  there  is  due  and 
unpaid  upon  the  contract  price  the  sum  of  $1,000,  for 
which  it  asks  judgment.  The  defendant  denies  that  plain- 
fciflf  has  performed  its  contract,  and  alleges  that  there  is 
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nothing  due  or  nnpaid  on  the  contract  price.  Defendant 
further  answers  that  the  plaintiff  agreed  to  famish  separ- 
ators with  a  capacity  of  2,600  pounds  per  hour,  but  failed 
60  to  do;  that  within  the  period  allowed  for  testing  the 
separators  they  were  found  to  be  insufficient,  defective, 
and  unsatisfactory,  and  incapable  of  doing  satisfactory 
work;  that  notice  of  such  failure  of  the  separators  was 
given  to  the  plaintiff;  that,  after  waiting  a  reasonable 
time  for  plaintiff  to  remedy  the  defects,  or  to  furnish 
other  machinery  in  lieu  thereof,  and  plaintiff  failing  so  to 
do,  defendant  was  compelled  to  and  did  furnish  other  and 
proper  machinery  at  the  reasonable  and  necessary  expense 
of  $1,000,  and  elected  to  withhold  the  sum  qt  $1,000  from 
the  contract  price  of  the  creamery,  as  by  the  express  terms 
of  the  agreement  it  had  the  right  to  do;  for  which  reason 
it  is  claimed  there  is  nothing  whatever  due  tlfe  plaintiff. 

L     Plaintiff  complains  in    argument   that   the  trial 

<30urt  misdirected  the  jury  as  to  the  construction  of  the 

X.  coHSTucnoN  contract  and  the  duties  and  obligations    of 

satisfaction    the  parties  thereunder.    ^The  paragraphs  of 

instructiona.*  the  court's  chargo  to  which  most  serious  ex- 

-ception  is  taken  are  as  follows: 

"(10)  Said  separators  must  not  only  have  been  capa- 
ble, under  proper  management,  of  doing  good  work, — that 
is,  such  work  as  would  be  satisfactory  to  intelligent  and 
reasonable  men  using  that  character  of  machinery, — but 
said  contract  required  that,  when  tested,  they  should  work 
satisfactory  to  the  defendant  company.  The  defendants 
allege  that  said  separators  were  not  satisfactory  to  them, 
and,  as  before  stated,  the  burden  rests  on  the  defendants 
to  establish  such  alleged  fact  by  a  preponderance  or  greater 
weight  of  the  evidence. 

"(11)  The  defendants,  in  determining  whether  or  not 
they  were  satisfied  with  such  separators,  must  have  acted 
honestly,  and  in  good  faith,  and  after  making  a  fair  and 
reasonable  test  of  such  separators.     They  had  no  right  to 
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base  their  action  on  any  whimsical,  fictitious  notion  or 
mercenary  motive.  Whether  or  not  the  defendants  were 
honestly  and  in  good  faith  dissatisfied  with  said  separators 
and  their  work,  is  a  question  of  fact  for  you  to  determine. 
In  coming  to  a  conclusion  on  such  question,  involving  as 
it  does  the  intention  and  motives  of  said  company,  you 
may  and  should  take  into  consideration  the  acts  and  con- 
duct of  said  company  done  through  its  officers,  together 
with  all  other  facts  and  circumstances  shown  in  the  evi- 
dence which  may  aid  you  in  coming  to  a  just  conclusion." 

Criticising  the  rule  thus  stated,  the  appellant  says: 
"The  object  of  the  contract  was  to  secure  machinery  that 
would  do  'good  work,'  and  the  right  to  reject  it  in  case 
it  failed  to  do  good  work;  only  this,  and  nothing  more. 
Whether  or  not  the  separators  did  good  work  was  suscept- 
ible of  proJ(^,  and  the  judgment  of  third  persons  was  quite 
as  competent  and  reliable  as  that  of  defendants.  If  de- 
fendants rejected  the  machines  that  were  capable  of  doing 
good  work,  they  acted  unreasonably,  and  in  violation  of 
the  clear  intent  of  the  contract.  They  necessarily  acted 
either  in  bad  faith,  or  through  ignorance,  or  prejudice,  or 
the  undue  influence  and  manipulation  of  third  persons, 
who  had  pecuniary  ends  to  gain  in  having  these  separators 
rejected.  At  most,  they  mtist  give  satisfactory  reasons 
for  their  conduct,  and  must  act  reasonably;  and  their  con- 
duct in  this  respect  is  subject  to  judicial  inquiry." 

We  cannot  agree  with  the  proposition  thus  stated. 
While  the  holdings  upon  this  general  question  do  not  seem 
to  be  uniform,  we  think  the  rule  has  never  been  estab- 
lished that  under  a  contract  of  the  kind  here  being  con- 
sidered the  buyer  must  not  only  act  reasonably  in  reject- 
ing the  article  furnished  by  the  seller,  but  must  also  be 
able  to  give  ** satisfactory"  reasons  for  such  rejection. 
Under  plaintiff's  theorv  the  rights  of  the  parties  are  to  be 
determined  precisely  as  if  the  words,  **and  fail  to  prove 
satisfactory  to  the  second  party"  were  eliminated  from 
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the  contract     This  we  have  no  right  to  do.     No  word  or 
words  in  a  contract  are  to  be  iareated  as  redundant  if  any 
meaning  reasonable  and  consistent  with  other  parts  can 
be  given  thereto.     Heywood  t?.   Heywood^  42  Me.  229  (66 
Am.  Dec.  277);  jBand«itJ.   Canal  Co.y  1  Har.  (DeL)151; 
Hailing 8worth  v.  Fry^  4  DalL  345  (Fed.  Oas.  No.  6,619,  1 
L.  Ed.  860);  Baron  v.  Plaoide^  7  La.  Ann.  229.     There  is 
nothing  which  inheres  in  the  words  referred  to,  nor  in  the 
contract  as  a  whole,  which  justifies  an  inference  that  the 
parties  did  not  mean  exactly  what  they  said.     In  the  ab- 
sence of  anything  in  the  contract  as  an  entirety,  or  in  the 
nature  of  the  subject  matter,  which  requires  a  different 
interpretation,  courts  are  required  to  give  effect  to  the 
agreement  according  to  the  ordinary  x>opular  meaning  of 
the  terms  employed  and  in  the  established  usage  of  the 
language.      Cash  v.  Einklej  36  Iowa,    623;  Stettavsr  v. 
Hamlin^  97  IlL  312.     That  a  stipulation  that  the  buyer 
shall  be  satisfied  with  his  purchase  before  the  sale  is  com- 
plete, or  before  he  can  be  held  liable  for  the  price,  is 
valid,  has  been  many  times  decided.     SiUiby  Mfg.  Co.  v* 
Town  of  Chico,  (0.  0.)  24  Fed.  Kep.  893;  Chay  v.  Bail- 
road  Co.  J  11  Hun,  70;   McCarren  v.  MoNutt/y^  7  Gray, 
139;  Brown  V.  Fostor^  113  Mass.  136  (18  Am.  Rep.  463); 
Gibson  v.  Vail,  63  Vt  476;  Pierce  v.  CooUy,  56  Mich.  552 
(23  N.  W.  Rep.  310);  ExhaustVentilator  Co.  v.  Chicago^  M. 
dkSt.  P.  B.  Co.  66 Wis.  227 (28N.  W.  Rep.  343,  57  Am.  Rep. 
257) ;   United  States  Electric  Fire  Alarm  Co.  v.  City  of  Big 
Bapidsj  78  Mich.  67  (48  N.  W.  Rep.  1030);  Piatt  v.  Broder- 
iok,  70  Mich.  577  (38  N.  W.  Rep.  579);  Warder,  Bushnell  <& 
Olessner  Co.  v.  Whitish,  77  Wis.  480  (46  N.  W.  Rep.  540); 
Howard  v.  Smedley,  140  Pa.  81  (21  Atl.  Rep.  253) ;  2  Addison, 
Contracts,  942;  2  Benjamin,  Sales,  878,  897;  1  Mechem, 
Sales,  sections  663-671 ;  Beach,  Modem  Contract  Law,  sec* 
tion  105.    See,  also,  Printing  Press  Co.  v.  Throp,  (C.  C. )  1 L. 
R.  A.  645,  and  cases  cited  in  note  (s.  c.  36  Fed.  Rep.  414). 
Vol.  119  Iowa.— la 
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In  the  purchase  of  works  of  art  and  articles  appealing 
for  their  value  largely  to  individual  taste  or  sentiment, 
rather  than  to  mere  utility,  the  rule  seems  to  be  that  the 
buyer  upon  such  condition  may  refuse  to  accept  for  no 
better  reason  than  that  he  is  not  satisfied,  and  the  good 
faith  of  9uch  refusal  and  the  reason  for  his  dissatisfaction 
are  not  subjects  of  judicial  inquiry.  Oibson  v.  Cranage^ 
89  Mich.  49  (88  Am.  Kep.  851);  1  Mechem,  sales^  section 
666;  Zaleski  v.  dark,  44  Oonn.  218  (26  Am.  Kep.  446). 
Where,  however,  as  in  the  case  before  us,  the  article  is 
one  which  is  ordinarily  desirable  only  on  account  of  its 
commercial  value,  or  its  mechanical  fitness  or  adaptability 
as  a  labor-saving  device,  the  buyer  has  usually  been  held 
to  a  somewhat  stricter  liability,  though  not  to  a  full  meas- 
ure of  the  obligation  of  a  purchaser  under  an  ordinary 
express  or  implied  warranty.  It  is  the  duty  of'  such  a 
purchaser  to  give  the  thing  purchased  a  reasonable  trial. 
Manufactwring  Co.  v.  Brushy  48  Vt.  528;  Daggett  v.  John- 
son^  49  Vt  ?*45;  McClure  v.  Brigga^  58  Vt  82  (2  Atl.  Rep. 
588,  56  Am.  Rep.  557).  Having  so  done,  if  it  does  not 
work  to  his  satisfaction,  he  may  '•efuse  to  keep  and  pay 
for  it,  providing  only  that  he  acts  in  good  faith,  and  is 
honestly  dissatisfied;  and  in  such  case  the  fact  that  others 
would  regard  the  article  purchased  as  good  and  satisfactory, 
or  that  it  worked  well  in  other  hands,  would  be  immaterial. 
See  cases  of  Exhaust  Ventilator  Co,  v.  Chicago.^  M,  <&,  SU  JP. 
R,  Co.^  Orayv.  R.  R.  Co.^  Daggett  v.  Johnson^ Manufacture 
ing  Co.  V.  Brush  above  cited.  The  doctrine  here  stated 
has  had  the  express  approval  of  this  court.  Machine  Co. 
V.  Okerstrom  114  Iowa,  260.  In  that  case  the  defendant 
ordered  a  harvester  from  the  plaintiff,  reserving  the  right 
to  countermand  the  order  if,  upon  examination,  he  was 
not  satisfied  with  the  machine.  Upon  the  arrival  of  the 
machine  plaintiff  expressed  his, dissatisfaction  with  it,  and 
refused  to  accept  it  On  the  trial  he  assigned  as  a  reason 
for  his  refusal  of  the  machine  that  it  was  a  right  hand  cut, 
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instead  of  a  lefthand  cut,  although  his  order  made  no 
designation  in  this  respect.  The  district  court  instructed 
the  jury  that  defendant  could  not  rightfully  reject  the 
harvester  except  "for  a  satisfactory  reason,"  and  that 
*'the  mere  fact  that  the  machine  was  a  righthand  cut  is 
not  a  8uf9cient  excuse  for  the  defendant  to  refuse  to  ac- 
i^ept  the  machine." 

In  holding  that  such  instruction  was  erroneous,  we 
said:  "Parties  may  contract  that  if,  upon  inspection,  or 
upon  trial,  the  purchaser  is  not  satisfied  with  the  article 
TDurchased,  he  may  refuse  to  take  it,  or,  if  taken  on  trial, 
may  refuse  to  keep  it.  The  authorities  are  in  accord  in 
holding  that,  where  a  chattel  is  purchased  under  an  agree- 
ment as  alleged  in  this  case,  the  buyer  is  not  liable  for  the 
price  unless  he  is  satisfied,  and  accepts  the  article.  In 
such  case  he  is  the  sole  judge  whether  the  article  is  satis- 
factory or  not;  and,  if  he  is  not  satisfied,  he  is  not  bound 
tv)  accept  the  article,  although,  as  a  matter  of  fact,  he 
ought  to  have  been  satisfied  therewith.  It  is  further  said 
that  the  buyer  is  bound  to  act  honestly,  and  to  exercise 
such  judgment  and  capacity  as  he  possesses.  His  dissatis- 
faction must  be  real,  not  feigned.  But  as  it  is  the  buyer 
who  is  to  be  satisfied,  and  not  some  one  else,  it  has  been 
held  that  he  is  not  bound  to  use  the  care  and  skill  of  ordi- 
nary persons  in  making  the  decision,  but  only  such 
capacity  and  judgment  as  he  himself  possesses." 

The  contract  in  the  case  at  bar  comes  fairly  within 
the  principles  thus  announced.  While  the  consideration 
for  the  entire  work  and  equipment  is  fixed  at  an  aggregate 
sum  of  $3,150,  the  parties  have  also,  in  effect,  set  apart 
$1,000  of  the  sum  as  representing  the  price  or  value  of  the 
separators,  and  have  provided  that  if,  upon  a  test  of  actual 
use,  limited  to  sixty  days,  the  machines  did  not  do  good 
and  satisfactory  work, — that  is,  satisfactory  to  the  defend- 
ant^— plaintiff  should  replace  them  with  others  of  the 
designated  capacity,  to  be  selected  by  the  defendant,  or. 
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in  lieu  thereof,  should  permit  plaintiff  to  retain  the  cost 
of  such  replacement,  not  exceeding  $1,000.  As  will  be^ 
noted,  the  requirement  of  the  contract  was,  not  simply 
that  the  machines  should  be  found  to  do  good,  average 
work  which  butter  makers  in  general  would  regard  good 
and  satisfactory,  but  to  do  good  work  satisfactorily  to  the 
defendant.  In  applying  this  test  the  defendant  was  bound, 
as  we  have  seen,  t)  act  in  good  faith;  and  if,  after  a  fair 
trial,  and  within  a  period  of  sixty  days,  the  creamery 
company  was  honestly  and  fairly  dissatisfied  with  the 
working  of  the  separators,  and  so  advised  the  plaintiff,  it 
had  the  legal  right  to  demand  the  substitution  of  other 
machines  of  similar  capacity,  and  upon  plaintiff's  failure 
to  comply  with  such  demand  it  was  justified  in  making, 
the  substitution  for  itself,  and  retaining  the  reasonable 
cost  thereof,  not  in  excess  of  $1,000,  from  the  considera- 
tion named  in  the  written  contract.  This  is,  in  substance, 
the  law  as  given  in  the  instructions  complained  of,  and 
the  assignments  of  error  thereon  a^e  not  well  founded. 
II.  Exception  is  taken  also  to  the  eighth  and  ninth, 
paragraphs  of  the  instructions,  reading  as  follows: 

"(8)  By  the  provisions  of  said  contract,  if  said  separ- 
ators proved  defective,  the  plaintiff  was  entitled  to  reason- 
able time  after  the  completion  and  starting  of  machinery 
»•  IfJS^Ssfi^  ^^  ®^^^  creamery  in  which  to  ascertain  and 
oSTinJ^SS-  renoedy  such  defects.  The  duty  of  ascertain- 
edyof  defecta.  jj^g  g^^jj  (jefects,  if  any,  rested  on  the  plain- 
tiff. The  defendant  company  was  not  bound  to  point  out 
such  defects  if  any  existed.  What  would  be  a  reasonable 
time  in  this  respect,  and  whether  or  not  such  time  elapsed 
before  the  defendant  company  finally  rejected  such  separ- 
ators, are  questions  of  fact  for  you  to  determine  from  the 
evidence  before  you;  and  in  determining  such  questions 
you  should  take  into  consideration  the  nature  and  char- 
acter of  such  separators,  the  business  in  which  used,  to- 
gether with  all  the  surrounding  facts  and  circumstances- 
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shown    by    the    evidence,    which,     to    your    minds    as 
reasonable  men,  throw  light  on  such  questions. 

"(9)  Before  rejecting  said  separators,  it  was  the  duty 
of  the  defendant  company,  in  good  faith,  to  subject  them 
to  a  fair  and  reasonable  test  as  to  their  ability  and  capacity 
ix)  do  good  and  satisfactory  work,  and  in  so  doing  it  was 
.  its  duty  to  exercise  in  the  management  of  such  machinery, 
including  such  separators,  such  care  and  prudence  as  a  per- 
son of  ordinary  care  and  prudence,  capable  of  managing  like 
machinery,  would  use  under  like  circumstances.  It  was 
not  bound  to  bring  to  its  aid  experts  especially  versed  in 
running  such  particular  kind  of  separators.  Neither  was 
it  bound  to  continue  such  test  for  the  full  period  of  the 
sixty  days  allowed  it  by  said  contract,  unless  such  time 
was  necessary  in  order  to  maVe  a  fair  and  reasonable  test 
of  such  separators. " 

Many  of  the  objections  made  to  the  rules  thus  laid 
4own  by  the  trial  court  are  necessarily  governed  by  the 
<5onclusion  reached  in  the  first  division  of  this  opinion,  and 
we  need  not  repeat  the  views  there  expressed.  But  it  is 
further  urged  that  the  court  erred  in  holding  that  the  duty 
of  ascertaining  the  defects,  if  any,  in  the  separators  was 
«pon  the  plaintiff.  We  think  the  instruction  correct.  The 
thing  provided  for  by  this  part  of  the  contract,  and  upon 
which  the  defendant  had  the  right  to  insist,  was  that  the 
separators  should  do  good  and  satisfactory  work,  and  if, 
upon  trial,  they  failed  to  do  such  work,  it  was  defendant's 
duty  to  give  notice  of  that  fact;  but  it  was  under  no  obli- 
gation to  discover  and  point  out  to  plaintiff  the  cause  of 
such  failure.  It  would  be  unreasonable  to  expect  it  so  to 
do,  in  the  absence  of  any  express  agreement  to  that  effect. 
The  ordinary  purchaser  of  labor  saving  appliances  is  not  an 
expert  machinist.  He  does  not  buy  a  machine  because  he 
understands  and  appreciates  the  oflSce  or  operation  of  each 
particular  piece  or  part  of  the  mechanism.  The  test  which 
satisfies  him  is  a  practical  application  of  the  machine  as  a 
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completed  instrument  to  the  work  in  hand, — the  results. 
If  these  are  deficient,  he  knows  it,  although  he  may  have 
no  knowledge  whatever  of  the  cause;  and,  if  he  has  pur- 
chased under  a  condition  or  agreement  by  which  good  work 
is  guaranteed,  it  is  for  the  seller,  on  receiving  notice  of 
the  failure,  to  ascertain  and  remedy  that  defect,  if  any. 

The  use  of  the  words  "defect*'  and  "defective'*  in  the 
instructions  is  also  criticised,  the  contention  being  that 
they  have  no  application  to  any  wantof  efSiciency  or  adapt- 
ability in  the  invention  or  device  embodied  in  the  separ- 
ators, but  simply  to  some  impairment,  or  weakness,  or 
improper  adjustment,  which  can  be  obviated  by  repair* 
The  criticism  cannot  be  sustained.  A  defect  is  a  fault, 
the  want  or  absence  of  something  necessary  for  completion 
or  perfection;  and  we  see  no  reason  why  a  fault. in  the 
device  itself,  a  mistake  by  the  inventor  in  the  application 
of  the  principles  of  mechanics  to  the  machine,  is  not,  in 
the  strictest  sense  of  the  word^  a  defect.  Neither  waa 
there  any  error  in  charging  the  jury  that  the  defendant 
was  not  bound  to  continue  the  test  of  the  separators  for 
the  full  term  of  sixty  days.  The  time  thus  named  was  the 
limit  beyond  which,  if  defendant  held  the  machines,  it 
was  bound  to  keep  and  pay  for  them.  If  it  made  an 
honest,  fair,  and  reasonable  effort  to  obtain  good  and  sat- 
isfactory results  from  the  use  of  the  machines^  and  failed 
so  to  do,  it  was  not  bound  to  wait  till  the  sixty  days  had 
expired,  but  upon  giving  plaintiff  proper  notice  of  the 
failure,  and  allowing  reasonable  time  to  remedy  the  de- 
fect, it  could  rightfully  demand  other  machines,  and  in 
default  of  their  delivery  proceed  to  purchase  them,  and 
receive  the  agreed  abatement  upon  the  contract  with 
plaintiff.  No  other  reasonable  interpretation  can  be 
placed  upon  the  language  of  the  agreement. 

III.  It  is  said  that,  even  in  this  view  of  the  law^ 
there  is  absolutely  no  evidence  that  plaintiff  was  ever 
notified  of  any  defects  in  the  separators,  and  therefore 
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defendant  cannot  be  relieved  of  its  liability  to  pay  for 
s.  samb;  evi-  tbom.  If  by  this  is  meant  'that  defendant 
notice  of  ^^^  QO^  designate  and  specify  to  the  plaintiff 
^eSectB,  reasons  why  the  separators  did  not  do  good 
work,  we  have  already  shown  that  no  such  duty  rested 
upon  the  defendant.  There  is,  however,  an  abundance 
of  testimony  and  practical  admission  that  the  plaintiff 
was  repeatedly  notfied  that  the  separators  did  not  do 
good  work,  and  of  the  nature  of  the  fault  complained 
of.  These  complaints  began  almost  immediately  after  the 
defendant  undertook  the  operation  of  the  machines, — 
about  September  Ist, — and  continued  from  time  to  time 
until  the  middle  of  October.  On  October  9th,  plaintiff,  by 
letter,  acknowledged  receipt  of  notice  that  the  machines 
were  not  giving  satisfaction,  and  promised  to  send  an  ex- 
pert down  "to-morrow  or  Wednesday,*'  and  expressed  the 
assurance  that  he  would  ''be  able  to  straighten  out  what- 
ever is  wrong  with  little  delay,  and  to  the  entire  satisfac- 
tion of  your  company."  But,  instead  of  going  to  the 
relief  of  defendant  on  the  8th  or  9th  of  October,  as  prom- 
ised, the  expert  did  not  reach  there  until  Sunday,  the  16th, 
and  presented  himself  at  the  creamery  on  the  16th  of  that 
month.  Mean  whilo  the  defendant  company  had,  by  formal 
action  on  the  14th,  refused  to  accept  the  separators,  and 
directed  that  plaintiff  be  notified  to  furnish  others  of  a 
pattern  known  as  the  "Alpha."  At  the  request  of  the 
expert  he  was  allowed  to  attempt  to  fix  the  machines,  and 
to  continue  the  effort  to  make  them  work  satisfactorily. 
These  efforts  were  continued  until  October  24th,  when 
plaintiff's  request  for  time  for  further  trial  and  for  a  re- 
consideration of  the  action  taken  on  the  14th  was  finally 
refused  by  the  defendant 

It  was  for  the  jury  to  say  whether  the  defendant  did 
give  the  machines  a  reasonable  test,  and  whether,  after 
notifying  the  plaintiff,  and  receiving  its  promise  to  send 
an  expert,  reasonable  time  was  allowed  him  to  come  and 
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remove  the  difSculty,  before  proceeding  to  reject  them  and 

4.  8amb:  reaaon-  demand  others  in  their  stead.      Upon  that 

te«t«Qdiidu  question  the  general,  verdict  and  special  find- 
are  jury  qiie*>    *  ^  '-'  * 

tion.  ings  are  all  adverse  to  the  appellant.    So,  also, 

it  may  be  said  as  to  appellant's  contention  that  defendant 
did  not  operate  the  separators  with  proper  care  and  skill. 
The  rule,  as  hereinbefore  indicated,  seems  to  be  that  under 
the  terms  of  a  contract  like  the  one  before  us  the  buyer  is 
bound  to  exercise  only  such  judgment  and  capacity  as 
he  possesses,  and,  if  the  test  is  honestly  made,  and  proves 
unsatisfactory,  he  may  reject  the  machine,  although  in 
the  hands  of  a  person  of  ordinary  skill  and  experience  it 
would  do  good  work.  Machine  Oo.  v.  Okeratrom^  supra. 
The  instruction  given  by  the  district  court  hell  the  de- 
fendant to  a  more  exacting  measure  of  liability  than  this 
rule  would  indicate,  but  even  under  this  more  stringent 
holding  the  jury  have  specially  found  that  the  separators 
were  given  a  fair  and  reasonable  test,  and  we  cannot  say 
the  finding  is  without  sufficient  support  in  the  record. 

IV.     Certain  exceptions  are  taken  to  rulings  upon 
the  admission  of  evidence  of  which   it  is  necessary  to 
notice  only  the  following.     It  seems  that  plaintiff's  wit- 
evidbncb:     ^®^^  McAvoy  installed  the  machinery,   and 
5^^"2?°*'   remained  for  a  few  days  at  the  outset  to  as- 
duded.  gjg^  jj^  putting  it  in  operation.     He  described 

upon  the  witness  stand  the  manner  in  which  the  separators 
then  worked,  and  was  asked  what  certain  of  defendant's 
officers  and  stockholders  who  were  present  said  in  respect  to 
the  working  of  the  machines.  Answers  to  the  questions 
were  ruled  out.  There  was  no  error  in  this  ruling  not  only 
because  these  individual  random  statements  by  persons 
having  nothing  directly  to  do  with  the  operation  of  the  ma- 
chines could  not  be  treated  or  considered  as  the  statements 
or  admissions  of  the  company,  but  also  because  the  defend- 
ant was  entitled  to  take  charge  of  and  operate  the  machines 
itself  before  being  called  upon  to  accept  or  reject  them. 
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As  to  the  statements  made  by  the  manager  of  the 
factory  having  actual  charge  of  the  separators,  any  error 

6.  sakb.  in  excluding  his  answers  was  cured  by  their 
admission,  apparently  without  objection,  later  in  the  triaL 

Plaintiff's  expert  having  testified  to  visiting  the  cream- 
ery October  16th,  and,  finding  a  part,  called  the  "cone,** 
of    one  or    both  of    the  separators    broken  or  injured^ 

7.  8AMX.  was  asked  if  this  condition  would  affect  the 
operation  of  the  machine,  and  the  answer  was  ruled 
out  on  the  ground  that  the  answer  called  for  was  a 
oonclusion,  which  was  for  the  jury,  and  not  for  the  wit- 
ness,  to  draw  from  the  facts  shown.  We  are  inclined  to 
the  view  that  the  question  was  not  vulnerable  upon  the 
ground  stated,  but  we  think  there  was  no  prejudicial  error 
in  the  ruling.  There  was  no  offer  to  show,  and  the  ques- 
tion itself  does  not  suggest,  in  what  manner  the  alleged 
break  affected  the  work  of  the  machines,  or  whether  such 
break  would  produce  the  fault  complained  of  by  defend- 
ant. ^Moreover,  while  the  witness  stated  that  the  injury 
was  caused  by  attempting  to  take  the  machine  apart  with- 
out loosening  the  set  screw,  there  was  no  attempt  or  offer 
to  show  when  or  by  whom  such  attempt  was  made.  It 
may  further  be  said  that,  after  the  ruling  here  challenged, 
plaintiff's  witnesses  did  testify  fully  concerning  the  con- 
dition of  the  separators  as  well  as  to  the  alleged  abuse  and 
want  of  care  to  which  they  had  been  subjected  in  their 
operation  by  defendant. 

v.  Plaintiff  tendered  fifteen  separate  instructionB 
and  fifteen  special  findings,  which  it  asked  to  be  submitted 
to  the  jury;  all  of  which  were  refused.  We  should  not 
be  justified  in  extending  this  opinion  to  consider  these 
items  separately.  Most  of  the  instructions  asked  state 
propositions  not  in  harmony  with  the  law  as  we  have  here- 
inbefore interpreted  it,  and  were,  therefore,  properly  re- 
fused, an  J,  in  so  far  as  they  are  correct,  they  are  sub- 
stantially covered  by  the  court's  charge.     The  special 


202  LosTSOHSR  V.  Dillon.  [119  Iowa 

findings  asked  call  for  answers  upon  eyidential,  rather 
than  ultimate,  facts.  As  has  frequently  been  held,  the 
right  to  ask  special  findings  does  not  go  to  Uie  extent  of 
8.  spBciAL  permitting  a  party  to  cross-examine  the  jury 
limit^*  ^^  upon  the  processes  by  which  their  verdict 
has  been  found.  Morbey  v.  Bailroad  Co.j  116  Iowa,  84.  The 
interrogatories  submitted  upon  the  court's  own  motion 
covered  all  the  essential  facts  in  controversy,  and  to  have 
given  those  requested  would  have  tended  only  to  the  con- 
fusion of  the  jury.  The  case  appears  to  have  been  fairly 
trir^d,  and  we  find  no  reason  for  sustaining  the  appeaL 
The  judgment  of  the  court  below  is  awibmbd. 


^^g  ^  Ohristian  Lobtsohbr,  v.  Timothy  Dillon,  Appellant 

•123  607  # 

f  123  508^ 

119  202        Action  for  Conversion :     oobpobatb  STOCK:  salb  to  mbmbbbs :   jlp- 
ill  I46  PLICATION  OF  FBOOBBDS:  PABTNBBSHIP.     The  fact  that  certain 

1  members  of  a  oorporation  jointly  poichase  corporate  stock  of 
another  member,  the  only  object  being  to  increase  the  value 
of  their  respective  interests  and  aid  in  disposing  of  the  corpor- 
ate proi>erty,  does  not  constitute  such  purchasing  members  a 
partnership,  and  one  of  them  coming  into  possession  of  the 
Iffooeeds  of  such  sale  is  not  precluded  on  that  ground  from  ap- 
plying a  portion  to  the  payment  of  indebtedness  due  from  the 
seller  to  him. 

Same :     tbxtst  fond.     Kor  will  the  proceeds  of  such  sale,  in  the 

2  hands  of  one  of  the  purchasers,  where  there  are  no  limitations 
regarding  its  expenditure,  constitute  a  trust  fund,  even  though 
the  stock  at  the  time  of  the  sale  in  fact  belonged  to  one  of  the 
purchasing  members 

Same :     distribution  of  shares.      The  fact  that  defendant  was 
8     trustee  of  the  sto^k  for  distribution  did  not  justify  him  in  re 
fusing  to  issue  to  plaintiff  his  share  on  the  ground  that  plain- 
tiff refused  to  account  for  that  ix>rtion  of  the  proceeds  of  the 
sale  applied  to  his  own  debt  due  from  the  seller. 
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Assessment  on  Stock: '  abandonmbnt;  btidbnob.  Failure  of  plain- 

4  tiff  to  pay  an  assessment  on  the  stock  to  which  he  was  entitled, 
prior  to  its  issoanoe  to  him,  did  not  constitute  abandonment 
of  his  right  to  the  same,  and  defendant  acquired  no  right  on 
account  thereof  except  to  hold  the  stock  subject  to  a  lien  for 
the'assessment  paid  by  him.     Eyidence  considered. 

Sale  of  Corporate  Property:  proobeds  of  oonvbrtbd  stooe.      On 

5  a  sale  of  the  corporate  property,  the  shareholder  whose  stock 
.    has  been  thus  converted  is  entitled  to  the  full  amount  for 

which  it  was  sold. 

Same:     icbasurb  ov  damages.     When  corporate  stock  which  haH 

6  no  fixed  market  value  is  improperly  withheld  by  one  againsi 
the  demands  of  the  owner  for  a  transfer  and  is  converted  into 
money  by  a  sale  of  the  corporate  property,  the  owner  may  re- 
cover the  full  amount  of  the  proceeds  of  the  sale,  with  inter- 
est  at  six  per  cent.,  from  date  of  its  payment. 

Appeal  /ram  Dulmque  District  Court. — HoH.  M.   0.  Mat- 
thews, Judge. 

TuBSDAT,  Jahuabt  27,  1908. 

AoTiON  to  recover  damages  for  the  conversion  of  six- 
teen and  two-thirds  shares  of  the  capital  stock  of  a  cor- 
poration known  as  the  Dubuque  Specialty  Machine  Works* 
On  motion  of  defendant,  without  objection  by  plaintiff, 
the  case  was  transferred  to  the  equity  docket  After  a 
hearing  on  the  evidence  the  court  rendered  judgment  for 
plaintiff  for  $817.06  and  costs,  from  which  judgment  each 
party  appeals.  Defendant,  having  first  served  notice  of 
appeal,  will  be  treated  as  appellant. — Affirmed. 

William  Oraham  and  R.  W.  Stewart  for  appellant 

J.  0.  Longueville  and  MoCarthy^  Kenline  <b  Boedell 
for  appellee. 

MoQlaih,  J. — ^This  action  was  originally  brought  ai 
law,  and  no  reason  is  apparent  on  the  record  why  it  should 
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have  been  transferred  to  the  equity  docket.  Nevertheless, 
having  been  tried  as  an  equity  case,  we  must  determine  it 
d^e  novo.  Defendant's  appeal,  although  raising  questions 
of  fact  only,  involves  the  merits  of  the  entire  controversy, 
And  will  be  first  determined. 

In  January,  1894,  plaintijff  and  defendant,  with  others, 
were  stockholders  in  the  Dubuque  Specialty  Machine 
Works,  a  corporation  organized  some  years  before 
through  the  instrumentality  of  one  Smith,  who  transferred 
to  it'  certain  patent  rights,  receiving  in  exchange  pre- 
ferred stock.  At  this  time  the  corporation  was  not  in  a 
very  prosperous  condition.  Its  stock  was  not  readily  sala- 
ble, only  a  few  transfers  having  been  made,  and  these  at 
from  $26  to  $85  per  share,  of  the  par  value  of  $100.  Smith 
was  apparently  involved  in  financial  embarrassments,  and 
his  stock  was  largely,  if  not  entirely,  pledged  for  his  i)er- 
«onal  obligations.  Furthermore,  Smith  was  endeavoring 
to  ejBFect  a  sale  of  the  entire  corporate  property,  having 
been  vested  with  authority  to  do  so  by  the  corporation. 
The  other  stockholders  seem  to  have  been  in  general  accord 
as  to  the  desirability  of  effecting  such  sale.  Under  these 
circumstances,  Smith  secured  the  co-operation  of  defend- 
ant in  a  scheme  to  dispose  of  one  hundred  shares  of  pre- 
ferred stock  for  $8,000,  to  enable  Smith  to  continue  efforts 
which  he  had  been  making  in  the  eastern  states  to  effect 
a  sale  of  the  property.  The  one  hundred  shares  of  stock 
to  be  sold  were  represented  as  being  the  stock  of  Smith, 
but  were  in  fact  the  stock  of  defendant  Smith  and  de- 
fendant induced  plaintiff,  who  was  not  only  a  stockholder 
in  the  corporation,  but  had  been  instrumental  in  organiz- 
ing it,  and  was  also  a  creditor  of  Smith's  to  a  considerable 
;amount,  to  become  one  of  six  persons  (defendant  being 
another)  to  subscribe  the  $8,000  for  the  purchase  of  the 
one  hundred  shares.  It  was  agreed  that  the  $8,000  should 
be  raised  on  a  joint  note  signed  by  the  six  purchasers, 
made  payable  to  Smith,  to  be  negotiated  at  a  bank  in 
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which  the  plaintiff  was  a  depositor.  When  the  note  was 
signed  under  this  arrangement,  plaintiff  accompanied 
Smith  to  the  bank,  had  the  amount  of  the  note,  less  dis^ 
count,  entered  as  a  credit  on  his  bwn  bank  account,  and 
paid  Smith  the  balance  of  the  amount  over  $1,600,  which 
was  retained  by  plaintiff,  and  indorsed  on  obligations  held 
by  him  against  Smith  personally. 

The  subsequent  difficulties  between  plaintiff  and  de- 
fendant, culminating  in  the  present  lawsuit,  grew  out  of 
a  contention  on  the  part  of  defendant,  in  which  he  was,, 
1.  coRPORATB  perhaps,  to  some  extent  encouraged  by  Smith, 
toSSkbSs;  fcbat  plaintiff  was  guilty  of  breach  of  faith  in 
5F^S^:  thus  applying  to  the  payment  of  his  own 
partners  p.  ^jj^jjjjg  agaiust  Smith  one-half  of  the  amount 
which  was  raised  for  Smith  on  stock  assumed  to  be  Smith's,, 
but  not  actually  belonging  to  him,  and  for  the  avowed 
purpose  of  enabling  Smith  to  prosecute  the  business  of 
selling  the  corporate  property;  and  it  will  be  convenient 
to  determine  at  once  whether  the  $8,000  fund  was  in  any 
sense  a  trust  or  partnership  fund,  which  plaintiff  could 
not,  in  good  faith,  in  view  of  the  circumstances  known  to 
him  under  which  it  had  been  raised,  apply  to  the  payment 
of  his  own  claims.  There  evidently  was  in  no  proper  sense 
of  the  term  any  partnership  among  the  six  purchasers  of 
these  one  hundred  shares  of  stock.  £ach  became  the 
owner  of  an  undivided  one-sixth  thereof,  and  each  paid 
for  his  share  a  sum  which  was  certainly  not  greatly,  if  at 
all,  in  excess  of  the  supposed  value  of  the  stock.  It  may 
be  that  these  parties  would  not  have  become  purchasers^ 
of  the  stock,  had  they  not  thought- that  the  sale  of  it  would 
enable  Smith  to  work  more  effectively  in  the  disposition 
of  the  entire  plant,  with  a  resultant  benefit  to  them  as  to> 
the  value  of  other  stock  held  by  them,  as  well  as  of  the 
stock  purchased.  But  in  no  sense  was  there  any  joint 
enterprise  in  which  these  six  purchasers  became  interested 
with  a  view  of  any  joint  participation  in  profits  or  sharing. 
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in  losses.  They  were  williiig  to  buy  the  stock,  In  the  hope, 
no  doubt,  that  by  doing  80  they  would  be  benefited;  but 
the  benefit,  if  any,  resulting,  would  be  alike  to  all  the 
stockholders  of  the  corporation. 

Nor  was  the  $3,000  thus  raised  in  any  proper  sense  a 
trust  fund.     It  was  to  be  paid  to  Smith,  without  reserva- 
tion or  limitation  as  to  the  use  to  which  it  was  to  be  ap- 
2.  samb;  trust    P^^®^?  ^^^  ^^  ^^^  paid   to  him  under  the  as- 
foad.  sumption  that  it  was  the  purchase  price  for 

stock  owned  and  sold  by  him.  There  is  not  the  least  evi- 
dence that  Smith  was  under  any  legal  or  moral  obligation 
to  use  the  money  for  any  specified  purpose.  The  amount 
which  was  actually  paid  into  his  hands  wa^  disbursed 
by  him,  so  far  as  the  evidence  indicates,  in  payment 
of  his  own  personal  obligations, — $800  of  it  being  paid 
to  defendant, — although  as  to  this  it  must  be  said  that 
defendant  claims  to  have  received  this  amount  in  return 
for  money  already  advanced  by  him  to  Smith  in  promoting 
the  sale  of  the  plant.  At  any  rate,  a  letter  of  Smith's  to 
plaintiflF,  written  from  Chicago  a  few  days  after  receiving 
the  amount,  and  evidently  before  he  had  taken  any  fur- 
ther steps  in  promoting  the  sale  of  the  plant,  indicated 
that  the  money  was  already  disposed  of,  and  that  he  was 
in  need  of  more;  and  it  appears  that  plaintiff,  in  response 
to  this  letter,  supplied  Smith  with  further  funds  on  his 
own  account.  Whether  this  letter  was  properly  received 
in  evidence,  we  do  not  now  determine;  it  being  suflScient 
to  say  that,  so  far  as  there  is  any  indication  whatever  in 
the  record,  Smith  was  conceded  by  all  parties  to  have  the 
right  to  dispose  of  the.  proceeds  of  these  one  hundred 
shares  of  stock  for  Ids  own  purposes,  and  as  he  should  see 
fit.  If  he  had,  without  the  assistance  of  plaintiff,  dis- 
counted the  $3,000  n  jte  given  to  him  for  the  purchase 
price  of  the  stock,  he  would  have  had  the  undoubted  right 
to  use  $1,500  of  it,  if  he  saw  fit,  in  payment  of  his  personal 
obligations  to  plaintiff,  without  any   breach  of  trust  on 
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his  part.  The  money  was  not,  therefore,  a  trust  fund; 
and  plaintiff  was  not  guilty  of  any  breach  of  trust  in  re- 
ceiving from  Smith,  or — what  was  exactly  the  same  thing 
—deducting  from  the  proceeds  of  the  note  discounted  by 
Sinith,  $1,600  for  payment  of  his  own  claims.  Indeed,  we 
^re  unable  to  see  any  connection  whatever  between  the 
retention  of  $1,600  by  plaintiff  out  of  the  proceeds  of  this 
note  made  payable  to  Smith,  and  the  subsequent  conver- 
sion by  defendant  of  plaintiff's  one-sixth  interest  in  the 
one  hundred  shares  of  stock,  to  which  we  will  more  speci- 
fically refer  hereafter.  If  the  proceeds  of  the  note  were  a 
trust  fund,  a  portion  of  which  plaintiff  improperly  con- 
verted, then  the  action  against  plaintiff  would  be  for  a 
wrong  done  to  the  six  joint  owners,  or  perhaps  to  the  cor- 
poration, or  possibly  to  Smith  himself,  as  the  trustee  of 
such  fund.  As  a  matter  of  fact.  Smith  did  bring  suit  in 
the  federal  court  against  this  plaintiff  to  recover  the  $1,600, 
but  in  that  suit  he  was  defeated.  It  certainly  was  not  for 
the  defendant  alone,  and  in  his  individual  interest,  to 
complain,  as  he  did  at  once,  with  reference  to  the  reten- 
tion by  plaintiff  of  a  portion  of  the  so-called  trust  fund. 
The  money  was  in  no  event  to  be  paid  to  him,  although,  as 
a  matter  of  fact,  unknown  to  the  others  of  the  joint  own- 
ers, this  stock  was  his  own  individual  property. 

11.  We  come  now  to  the  matter  of  the  alleged  unlawful 
conversion  by  defendant  of  plaintiff's  one-sixth  interest  in 
the  one  hundred  shares  of  stock,  for  which  he  is  sued  by 
3.  samb:  distri.  plaintiff  in  this  action.      When  the  note  for 
shares,  the  purchaso  price  of  the  stock  was  executed, 

the  stock  was  left  in  the  hands  of  defendant,  to  be  distrib- 
uted to  the  other  purchasers  when  the  note  should  be 
paid;  and  when  that  was  done,  some  six  months  after- 
wards, defendant  did  secure  the  issuance  to  each  of  them, 
except  plaintiff,  of  a  certificate  for  sixteen  and  two-thirds 
shares  of  preferred  stock,  but,  instead  of  having  a  like 
amount  transferred  to  plaintiff,  the  certificate  for  plain- 
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tiff's  share  was  taken  by  defendant  in  his  own  name,  and 
the  transfer  was  so  entered  on  the  books  of  the  company. 
Thereupon  plaintiff  made  demand  of  defendant  for  hi& 
portion  of  the  stock,  which  demahd  defendant  refused  to 
comply  with  until  plaintiff  should  account  for  and  turn 
over  the  $1,500  previously  retained  by  him  out  of  the  pur- 
chase price  due  to  Smith.  As  already  indicated,  we  think 
defendant  had  no  right  to  impose  this  condition  on  the  is- 
suance or  transfer  of  plaintiff's  prDportion  of  the  stock  to 
him.  Defendant  was  not  the  trustee  of  the  fund,  but  the 
trustee  of  the  stock  merely  for  distribution  when  the  joint 
note  given  to  Smith  for  the  purchase  price  should  be  paid. 
Plaintiff  had  paid  his  proportion  of  this  note,  and  nothing 
remained  to  be  done,  as.  between  him  and  defendant,  to 
entitle  him  to  his  proportion  of  the  stock. 

Defendant  contends,  however,  that  plaintiff  had 
abandoned  any  claim  for  his  proportion  of  the  stock,  but 
we  find  no  evidence  supporting  such  a  contention.  It  is 
AS9B83MBNT  ^^^^  that,  about  the  time  defendant  made  dis- 
SbaSdoMcnt;  tributlou  of  the  shares  held  by  him  in  trust 
evidence.  j^^.  ^.j^^  other  purchasers,  an  assessment  of  $6 
per  share  was  made  on  all  the  preferred  stock,  and  this 
assessment  was  not  paid  by  the  plaintiff;  but  at  the  time 
of  the  assessment  he  did  not  have  the  stock,  to  which  ho 
was  entitled,  and  it  had  already  been  transferred  on  the 
books  of  the  corporation  to  defendant.  Evidently,  until 
plaintiff  had  become  the  owner  of  the  stock  by  proper 
transfer,  he  was  under  no  legal  obligation  to  pay  the  as 
sessment  to  the  corporation;  and  we  cannot  say  that,  even 
if  defendant  paid  the  assessment — the  stock  standing  then 
in  his  name — he  would  by  that  acquire  ownership.  His 
right  would  be  simply  to  hold  the  stock,  subject  to  a  lien 
for  the  assessment  paid.  He  seems  never  to  have  asserted 
a  right  to  hold  these  shares  by  reason  of  a  lien  for  an  as- 
sessment paid  by  him,  but  to  have  insisted  from  the  time 
plaintiff's  proportion  of  the  stock  was  transferred  to  him 
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(defendant)  on  the  books  of  the  corporation  that  he  (de- 
fendant) was  the  absolute  owner  thereof  by  reason  of  some 
transaction  between  himself  and  Smith.  But  it  is  appar- 
ent that  Smith  had  no  interest  in  or  right  to  control  plain- 
tiff's proportion  of  the  one  hundred  shares  of  stock  for 
which  he  (Smith)  had  received  full  compensation,  even 
conceding  that  at  the  time  of  the  sale  this  stock  did  actu- 
ally belong  to  Smith.  It  may  be  that,  after  the  assess- 
ment, of  $5  a  share  made  by  the  corporation  on  the  stock, 
the  shares  to  which  plaintiff  was  entitled  were, of  little 
market  value,  but  plaintiff  was  entitled  to  them,  and 
seems  to  have  insisted  throughout  that  he  should  have 
them;  and  we  cannot  discover  any  theory  on  which  de- 
fendant can  claim  to  have  become  the  owner  thereof. 
When  plaintiff  was  sued  in  the  federal  court  by  Smith  for 
the  recovery  of  the  $1,500  retained  by  him  out  of  Smith's 
money,  plaintiff  seems  to  have  set  up  a  counterclaim  for 
the  conversion  by  Smith  of  the  shares  of  stock,  but  the 
finding  of  the  court  was  that  Smith  was  not  liable  to  plain- 
tiff on  that  account.  Of  course,  that  adjudication  de- 
termined nothing  with  reference  to  the  defendant's  liability 
to  plaintiff  therefor.  '' 

Subsequently  to  the  transactions  hereinabove  referred 
to,  a  sale  of  the  entire  property  and  rights  of  the  corpora- 
tion was  effected  to  a  corporation  organized  in  an  eastern 
5.  Sale  of  cor-    state,  and  out  of  the  proceeds  of  the  sale  the 
erty:  proceeds  Dubuquo  Specialty  Machine  Works  made  dis- 

of  converted  7 

stocks.  tribution  to  its  stockholders,  so  that  they  re- 

ceived for  each  share  of  stock  something  like  $51 ;  and  plain- 
tiff asks  to  recover  from  defendant  the  amount  thus  received 
by  the  latter  on  the  sixteen  and  two-thirds  shares  of  stock 
standing  in  defendant's  name,  but  really,  as  we  have  already 
seen,  the  property  of  plaintiff,  and  we  find  that  the  action 
of  the  lower  court  in  giving  him  judgment  against  defend- 
ant was,  80  far  as  defendant  is  concerned,  just  and  proper. 
Vol.  119  Iowa.— 14. 
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Plaintiff's  appeal  raises  a  question  as  to  measure  of 
damages.  The  facts  to  be  considered  in  determining  this 
question  are  that  the  conversion  of  the  stock  took  place  in 
s.  saicb:  mea«-  November,  1894,  when  defendant  had  trans- 

ure  of  dAXQ' 

«ge«.  .  f  erred  to  himself  on  the  books  of  the  company 
the  shares  of  stock  to  which  plaintiff  was  entitled;  that 
plaintiff  demanded  the  stock  in  December  of  the  same 
year,  and  again  in  May  following;  and  that  not  later  than 
the  following  August  the  sale  of  the  plant  had  been  made, 
and  a  portion,  at  least,  of  the  proceeds  had  been  distrib- 
uted to  the  stockholders.  The  question  as  to  measure  of 
damages  for  conversion  of  stocks  has  been  discussed  by 
many  courts,  and  different  rules  have  been  applied,  de- 
pending, it  seems,  largely  on  the  circumstances  of  each 
case.  See  the  cases  collected  and  fully  discussed  in  2 
Sedgwick,  Damages,  section  607,  et  seq.  So  far  as  any  gen- 
eral rule  can  be  formulated,  we  think  that  the  weight  of 
authority  supports  the  proposition  that,  where  the  stock  is 
marketable,  the  owner  bringing  an  action  for  its  value 
may  recover  the  highest  value  which  it  attains  between 
the  time  of  conversion  and  a  reasonable  time  for  replacing 
it,  if  the  purchase  price  has  not  been  paid,  or,  if  the  pur- 
chase price  has  been  paid,  then  the  highest  value  between 
the  conversion  and  the  time  of  bringing  action,  provided 
the  bringing  of  action  is  not  unreasonably  delayed.  See 
the  cases  cited  in  Sedgwick,  Damages,  suprr.  We  do  not 
have  occasion  now  to  definitely  announce  any  general  rule, 
for  this  was  plainly  not  marketable  stock.  It  was,  so  far 
as  appears,  never  listed  on  the  stock  exchange,  was  limited 
in  amount,  and  but  few  transfers  were  made.  No  doubt, 
the  plaintiff  might,  by  election  to  demand  the  value  in- 
stead of  the  stock,  have  fixed  the  time  with  reference  to 
which  the  value  should  be  estimated,  but  he  did  not  do  so. 
He  seems  to  have  insisted  throughout  that  he  was  entitled 
to  the  shares  of  stock,  and  undoubtedly  he  could,  by  a  pro- 
per proceeding,  have  compelled  the  transfer  by  defendant 
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to  hiin  of  the  property,  which  was,  in  effect,  held  by 
defendant  in  trust  for  him.  There  was  no  unreasonable 
delay  on  his  part  in  bringing  suit,  for  there  was  a  contin- 
uous controversy  between  him  and  defendant,  accompan- 
ied with  negotiations  looking  to  an  ultimate  settlement 
of  their  differences;  and  in  about  six  months  after  the 
stock  was  converted  by  defendant  the  corporate  property 
was  sold,  and  the  rights  of  the  stockholders  were  practic- 
ally transformed  into  claims  for  their  proportionate  shares 
in  the  purchase  price  received  by  the  corporation.  Under 
these  circumstances,  we  think  it  is  reasonable  to  say  that> 
defendant  ought  to  account  to  plaintiff  for  whatever  he 
has  received  from  the  corporation  on  account  of  plaintiff^s 
shares  of  stock  which  he  (defendant)  held  in  trust,  with 
interest  on  the  sums  so  received  at  six  per  cent,  from  the 
time  of  their  receipt  until  the  date  of  the  judgment.  The 
correctness  of  the  computation  made  on  this  basis,  pre- 
sented by  counsel  for  plaintiff  in  iargument,  is  not  ques- 
tioned by  counsel  for  defendant,  and  we  assume  that  it  is 
correct.  In  accordance  with  this  computation,  the  judg- 
ment for  plaintiff  should  have  been  for  $1,002.05. 

As  thus  modified,  the  judgment  of  the  lower  court  is 

AFFIRMED. 


BicHARD  Branoo,  Appellant,  v.  Illinois  Obntral  Railroad 
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Company,  Appellee.  127    so 

^        ^^  1 127    268 

Personal  Injury:  assumption  of  risk:  EvmsNOB:  Where  a  eer- 
yant  has  as  good  an  opportunity  as  the  master  to  ascertain  and 
avoid  a  danger  for  himself,  he  has  no  reoomse  against  the 
master  in  case  he  is  injnred  thereby.  Evidence  examined  -and 
found  to  bring  the  case  within  this  rule. 

Appeal  from  O^Brien  District  Court — Hon.  Wm.  Hutch- 
inson,  Judge. 

Tuesday,  January  27, 1908. 
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Action  to  recover  for  a  personal  injury.  At  the  close 
of  the  evidence  for  plaintiff,  the  court,  on  motion  there- 
for, directed  a  verdict  in  favor  of  defendant  A  motion 
for  new  trial  was  made  and  overruled,  and  judgment  was 
entered  dismissing  the  action,  and  against  plaintiff  for  the 
costs  thereof.  From  such  judgment,  plaintiff  appeals. — 
Affiimed. 

Milt  H.  Allen  and  Artherholt<&  //i^Aam  for  appellant. 

John  F,  Duncomhe  and  P.  R.  Bailey  for  appellee. 

Bishop,  C.  J. — The  appellant  was  in  the  employ  of 
appellee  as  a  section  hand  at  the  time  of  his  accident  and 
injury,  and  had  been  so  for  five  years  previous  to  such 
time.  His  employment,  during  all  the  time  thereof,  had 
been  on  a  section  constituting  a  part  of  a  branch  line  of 
defendant's  railway  extending  north  from  Cherokee,  this 
state.  It  appears  that  a  work  train,  consisting  of  thirteen 
box  cars  loaded  with  ties,  having  reached  the  southern 
limit  of  the  section  on  which  appellant  was  employed,  the 
section  gang,  consisting  of  four  men,  appellant  being  one^ 
was  directed  by  the  section  foreman  to  enter  one  of  the 
cars,  and,  as  the  train  passed  north  over  the  section,  to 
throw  out  a  portion  of  the  ties  from  the  car  at  each  place 
where  the  train  slacked  its  speed  for  that  purpose.  After 
a  portion  of  the  ties  had  been  thrown  out,  appellant  was 
injured  by  some  one  or  more  of  the  ties  remaining  irr  the 
car  slipping  from  their  places  and  coming  down  upon  and 
against  his  leg.  It  is  charged  in  the  petition  that  the 
track  was  in  a  rough  and  uneven  condition,  and  that  said 
train  was  being  run  at  a  high  rate  of  speed,  and  in  a  jerk- 
ing and  bumping  manner,  whereby  the  ties  in  the  car, 
being  piled  up  in  tiers  therein,  were  jolted,  jarred,  and 
dislodged  and  caused  to  fall  and  tumble  down  upon  plain- 
tiff, resulting  in  his  injury. 

Such  are  the  allegations  of  fact  upon  which  the  charge 
of  negligence  on  the  part  of  defendant   is    predicated. 
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Stating  the  same  as  favorably  to  appellant  as  the  record 
will  permit^  we  find  the  facts  as  proven  to  be  substantially 
as  follows:  The  ties  were  piled  lengthwise  in  the  car, 
there  being  three  tiers,  one  in  each  end  and  one  in  the 
middle,  the  piles  extending  np  to  the  ceiling  of  the  car. 
On  each  side  of  the  center  pile  a  space  of  some  two  and 
one-half  feet  was  left  for  standing  room.  The  roadmaster 
and  section  foreman  were  on  the  train,  and  orders  were 
given  to  appellant  and  his  co  -employes  to  throw  off  ties 
ftt  such  places  as  the  train  slowed  up  for  that  purpose. 
On  at  least  three  occasions  before  the  accident  to  appell- 
ant ties  had  been  thrown  off,  and  it  seems  that  all  such 
had  been  taken  from  the  ce^nter  pile,  so  that  the  same  was 
nearly  exhausted.  There  was  no  evidence  upon  the  sub- 
ject of  the  speed  at  which  the  train  was  run,  save  that  it 
was  run  at  a  fair  rate;  but  it  is  said  that  there  was  a  jolt- 
ing of  the  car,  due  to  the  roughness  of  the  track,  and  that, 
as  the  train  slowed  up,  and  then  started  ahead  again,  there 
was  a  jerking  and  jarring  of  the  car,  resulting  in  some  of 
the  ties  on  the  end  piles  sliding  out  of  place  and  coming 
down  in  the  center  of  the  car  from  which  the  middle  pile 
had  been  removed.  At  the  time  of  his  accident  appellant 
was  standing  in  the  car  door,  leaning  out.,  and  looking 
ahead,  as  he  says,  to  see  if  ties  were  being  thrown  off  the 
<5ar8  ahead.  While  in  such  position,  the  train  started 
ahead,  resulting  in  a  jerk  of  the  car,  or,  as  explained  by 
appellant  in  his  testimony,  "there  was  a  wabbling  of  the 
-car,*'  resulting  in  several  ties  sliding  from  place  on  the 
end  pile,  some  one  or  more  of  which  struck  appellant.  It 
appears  from  his  testimony  that  appellant  was  perfectly 
familiar  with  the  track  over  which  the  train  was  being 
operated,  and  he  was  also  familiar  with  the  work  in  which 
he  was  engaged.  There  is  no  evidence  tending  to  prove 
th  at  the  car  was  improperly  loaded,  nor  is  it  pointed  out 
in  what  respect,  if  any,  the  operation  of  the  the  train  was 
improper  or  negligent     That  there  was  a  jerking  motion 
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as  speed  was  increased  is  true,  but  such  appears  to  be 
common  to  the  operation  of  all  freight  trains,  and  this  wm 
fully  within  the  knowledge  of  appellant. 

Now,  that  it  may  be  said  a  case  of  actionable  negli- 
gence has  been  made  out,  it  must  appear  that  the  con- 
ditions and  circumstances  were  such  that  the  defendant 
ought  to  have  foreseen  that  such  an  accident  might  hap- 
pen, or,  if  such  an  accident  could  reasonably  have  been 
anticipated,  that  there  was  an  omission  to  provide  against 
it.  McKee  v.  Railway  Co.^  88  Iowa,  616.  The  record 
before  us  is  barren  of  any  evidence  that  would  justify  such 
a  conclusion*  Whatever  danger  there  was  incident  to  the 
work  in  which  appellant  was  engaged  was  not  only  obvious 
to  him,  but  as  we  have  said,  he  had  personal  knowledge  of 
the  character  thereof  from  previous  experience.  Indeed,  we 
think  there  is  much  room  for  saying  that  he  assisted  in 
creating  the  dangerous  condition  out  of  which  his  accident 
grew;  that  such  accident  was  the  direct  result  of  an  im- 
proper method  employed  in  unloading  the  car.  It  seems 
to  be  reasonably  certain  that,  had  the  piles  of  ties  been 
lowered  with  some  degree  of  uniformity,  the  accident 
could  not  have  happened,  and  this  appellant  must  be  held 
to  have  known. 

Taking  the  facts  to  be  as  we  find  them,  and  we  think 
that  the  risk  of  accident  from  the  sliding  of  ties  in  the  car 
was  of  such  character  that  it  must  be  held  to  have  been 
assumed  by  appellant,  and  therefore  no  recovery  can  be 
had.  The  principle  is  that,  where  the  servant  has  as  good 
an  opportunity  as  the  master  to  ascertain  and  avoid  the 
danger  for  himself,  he  will  have  no  recourse  against  the 
master  in  case  he  is  injured  thereby.  Buswell,  Personal 
Injuries,  section  204;  Haley  v.  Gase^  142  Mass.  316  (7  N. 
E.  Rep.  877);  Powers  v.  Railroad  Go.y  98  N.  T.  274;  Bank- 
ing Co.  V.  Dickinson^  82  Qa.  629  (10  S.  B.  Rep.  208);  Mc- 
Olynn  v.  Brodie^  81  OaL  876;  Beokman  v.  Coal  Co.^  90 
Iowa,  852. — Appirmkd. 
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AjsnsA  Fb^nett,  Appellee,  v.  John  H,  Lutz,  Executor  of  the  ]^  IJIj 
Will  of  William  Lutz,  Appellant. 

Settlement  of  Estate:  oi*aim  for  sbrvioes  statute :  op umttations. 

1     Where  services  are  performed  by  a  daughter  for  her  father 

under  an  agreement  that  compensation  shall  be  made  from  his 

estate,  the  statute  of  limitations  will  not  begin  to  ran  nntil 

his  death. 

Same :    past  and  future  services  :  evidenoe.     A  promise  of   the 

3  father  that  past  services,  which  do  not  appear  to  have  been 
gratnitonsly  performed,  as  well  as  future  services,  shall  be 
paid  out  of  the  estate,  has  sufficient  consideration  to  prevent 
the  running  of  the  statute  until  his  death. 

Pleadings:  suffioienot  of :  matters  of  evu^enoe  striobosn  out. 
8  An  allegation  that  plaintiff's  services  for  which  she  claims 
compensation  were  rendered  as  a  member  of  the  family  of  de- 
ceased and  without  any  agreement  for  compensation,  is  suffic- 
ient to  permit  proof  of  the  fact  that  deceased  provided  a  home 
and  provisions  for  claimant,  and  it  was  not  error  to  strike 
from  the  answer  allegations  of  such  facts. 

Same:     insufficient    statement    to    constitute    counterclaim. 

4  An  allegation  simply  stating  that  plaintiff's  husband  received 
from  deceased  during  his  lifetime,  money  and  property  for 
their  Joint  benefit  in  excess  of  her  claim,  is  insufficient  to 
state  a  set-off  or  counterclaim  and  is  demurrable. 

Whole  Evidence  Considered:     Evidence  as  a  whole  considered  and 

5  held  to  sustain  plaintiff's  claim  for  services. 

Appeal  from   Buchanan    District    Court. — Hon.    A.    S. 
Blair,  Judge. 

Tuesday,  January  27,  1908. 

Appeal  from  the  allowance  of  a  claim  in  favor  of 
plaintiff  against  the  estate  of  William  Lutz,  deceased. 
— AMrmed. 

Ransier  dk  Everett  for  appellant. 

Lake  <&  Harmon  for  appellee. 
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Weaver,  J. — The  plaintiflf's  claim  is  for  services  al- 
leged to  have  been  rendered  her  father,  William  Lutz,  in 
his  lifetime,  at  his  request,  under  an  agreement  or  under 
standing  that  he  would  provide  for  the  payment  of  the 
value  of  such  services  out  of  his  estate.  The  defendant^ 
by  answer,  denies  the  claim,  and  alleges  that  whatever 
services  were  in  fact  performed  were  rendered  by  her  while 
she  and  her  father  were  living  together  as  members  of 
one  family,  and  further  seta  up  by  way  of  counterclaim  an 
itemized  account  of  $758  for  money  and  articles  of  personal 
property  alleged  to  have  been  furnished  by  William  Lutz 
in  his  lifetime  to  plaintiflf's  husband,  who,  it  is  charged  > 
''acted  for  himself  and  his  said  wife"  in  receiving  such 
advances.  The  statute  of  limitations  is  also  pleaded  in 
defense  of  plaintiff's  claim.  A  demurrer  to  the  counter- 
cliam  on  the  ground  that  it  states  a  cause  of  action  against 
the  husband  only,  and  not  against  the  plaintiff,  was  sus- 
tained. Four  assignments  of  error  are  argued  by  counsel, 
and  these  we  will  proceed  to  consider: 

I.     It  is  said  the  plaintiff's  claim  is  barred  by  the 
statute  of  limitations.     The  services  for  which  payment 
is  claimed  were  rendered  from  February  1,  1888,  to  March 
I.  CLAnf  for     I5  1894.  William  Lutz  died  January  16,  1900. 
ntS^J^miu-  Were  nothing  more  than  this  disclosed  by  the 
«oM-  record,  the  plea  of  the  statute  of  limitations 

would  of  necessity  have  to  be  upheld.  But  the  plaintiff 
claims,  and  there  is,  we  think,  testimony  upon  which  the 
trial  court  was  justified  in  finding,  that,  if  the  plaintiff 
performed  any  service  for  which  she  was  entitled  to  com- 
pensation, such  service  was  rendered  under  an  agreement 
by  which  payment  should  be  made  from  the  father's 
estate.  Under  such  an  agreement  the  statute  would  not 
begin  to  run  until  the  father's  death,  and  the  plea  of  the 
statute  would  be  unavailing.*  Riddle  v.  Backus^  88  Iowa, 
81;  JiUon  v.  Gilbert,  26  Wis.  637  (7  Am.  Rep.  100). 
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IL     It  is  next  asserted  that  the  evidence  relied  upon 
to  establish  a  promise  by  the  testator  to  provide  for  plain- 
tiff's payment  out  of  his  estate  relates  wholly  to  the  period 
X  samb:  past     8-^*^^  the  date  of  plaintiff's  marriage,  April  8, 
JS^^^S!^.  1898,  and  that  so  much  of  the  claim  as  accrued 
^^^  piior  to  that  date  must  in  any  event  be  held 

to  have  been  barred.  We  cannot  agree  to  this  proposition. 
If  witnesses  are  to  be  believed,  Mr.  Lutz  on  several  occa- 
sions expressed  his  appreciation  of  plaintiff's  services,  and 
said  that  he  was  going  to  pay  her,  and  that  he  had  arranged 
or  would  arrange  by  his  will  for  her  compensation.  To 
the  daughter  herself,  in  the  presence  of  others,  as  early  as 
1888,  he  said  if  she  should  come  home  and  care  for  her 
parents  she  should  "be  well  paid"  for  it;  and  as  early  as 
1891  or  1892  he  again  said  to  her  that  he  had  made  a  will 
whereby  she  was  "to  have  her  pay  for  staying  at  home," 
and  obtained  her  promise  to  remain  with  him. 

All  these  promises  and  statements  made  to  various 
witnesses,  taken  together,  justify  the  conclusion  that  it 
was  at  all  times  his  purpose  to  compensate  the  daughter 
for  her  assistance  to  him,  but  that  such  payment  was  to  be 
postponed  until  after  his  death.  But  even  if  the  evidence 
indicated  that  for  the  first  few  years  of  plaintiff's  service 
there  was  no  agreement  for  her  payment  out  of  his  estate, 
it  does  not  follow  that  the  statute  of  limitations  can  be 
interposed.  If  the  promise  related  to  past  as  well  as  future 
service,— and  we  think  it  may  be  so  construed, — it  was 
sustained  by  sufficient  consideration,  and  plaintiff  rtiay 
enforce  it.  Past  services  which  do  not  appear  to  have 
been  performed  as  a  gratuity  will  support  a  promise  to 
pay  for  them.  "The  subsequent  promise  to  pay  implies 
that  the  services  were  rendered  upon  a  previous  request. " 
See  Jilson  v,  Oilhert,  26  Wis.  637  (7  Am.  Rep.  100),  where 
the  rule  above  stated  is  held  applicable  to  a  promise  to 
reward  past  services  by  testamentary  bequest. 
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in.     The  third  assignment  of  error  is  upon  the  rulini^ 
of  the  trial  court  in  striking  out  a  part  of  the  second  par- 
agraph of  the  answer.     Said  paragraph  or  count,  as  it  re* 
3.  PLBADiiros:    mains  after  eliminating  the  part  assailed  by 
raattereof    '  the  motion,  alleges  that  plaintiff's  services 

evidence  -i  •   i        i         ^ 

stricken  ont.  for  which  she  demands  payment  were  ren- 
dered as  a  member  of  the  family  of  William  Lutz,  and 
without  any  agreement  for  compensation.  The  averments 
striken  out  were,  in  substance,  that  during  said  period 
William  Lutz  furnished  plaintiff  her  board  and  clothing,, 
and  that  after  her  marriage  to  Bennett  he  (the  father} 
provided  the  house  in  which  they  made  their  home,  and  a 
large  part  of  the  provisions  and  supplies  used  by  the  fam- 
ily. There  was  no  error  in  the  ruling.  If  the  purpose  of 
the  pleader  was,  as  we  assume,  to  allege  that  plaintiff  wa& 
at  that  time  a  member  of  the  same  family  with  her  father,, 
serving  him  in  that  capacity,  and  therefore  was  not  en- 
titled to  compensation  that  allegation  still  remains.  In 
other  words,  the  matters  stricken  out  were,  at  most,  matters 
of  evidence  only;  the  essential  ultimate  fact  not  being  as« 
sailed  by  the  motion  or  affected  by  the  ruling  thereon^ 
And  if  the  matter  stricken  out  was  intended  as  a  counter- 
claim, it  stated  no  fact  or  facts  on  which  any  allowance^ 
could  be  made  in  the  executor's  favor,  nor  could  it  properly 
be  pleaded  in  the  same  count  with  the  defense  above 
mentioned. 

We  see  no  reason,  under  the  issues,  even  as  they  stood 
aftbr  the  ruling  complained  of,  why  defendant  would  not 
be  entitled,  if  able  and  so  disposed,  to  prove  how  the 
parties  lived  together,  by  whom  the  provisions  and  sup- 
plies were  furnished,  and  other  relevant  facts  tending  ixy 
make  clear  the  real  character  of  their  relations  to  each 
other.  If  such  testimony  had  been  offel"ed,  we  must  pre- 
sume it  would  have  been  admitted;  but  the  executor  saw 
fit  to  rest  the  case  upon  the  testimony  of  the  plaintiff^  and 


Jan.  1908]  Bennett  v.  Lutz,  219" 

made  no  effoH  to  sustain  the  allegations  of  his  answer. 
We  find  nothing  in  the  ruling  of  the  trial  court  in  this 
respect  requiring  a  reversal 

IV.     So,  also,  there  was  no  error  in  sustaining  the 

demurrer  to  the  third  count  of  the  answer.     This  count 

alleges  that  in  the  lifetime  of  William  Lutz  the  husband 

4.  samb:  insuf-   of  plaiiitiflf,  acting  for  himself  and  wife,  re- 

ment  to  con-  coived  f  rom  said  Lutz  certain  property, money, 

stitute  -, 

counterclaim,  and  the  lucomo  from  certain  lands,  to  a  value 
in  excess  of  the  amount  of  any  claim  due  the  jplaintiff,  and 
asks  that  it  be  set  off  or  allowed  as  a  counterclaim.  While 
alleging  that  the  husband  "received"  the  moneys  and 
property  from  Lutz,  there  is  no  allegation  whatever  to 
indicate  whether  they  were  received  as  purchases,  loans,^ 
gifts,  or  in  discharge  of  some  obligation  on  the  part  of 
Lutz  so  to  do;  nor  is  there  any  allegation  that  the  things 
so  received  have  not  been  returned,  or  that  there  is  any 
thing  due  or  unpaid  thereon  to  the  executor.  The  de- 
murrer was  therefore  properly  sustained. 

•V.  The  record,  as  a  whole,  strongly  tends  to  sustain 
the  justice  of  the  plaintiff's  claim.  After  she  had  arrived 
at  her  majority,  and  was  earning  an  independent  support 
away  from  home,  she  was  invited  to  return  to  care  for 
her  parents,  with  the  assurance  that  her  services  would  be 
paid  for.  She  continued  in  this  employment  for  six  or 
seven  years,  and  it  is  not  denied  that  she  served  faithfully 
as  housekeeper  and  nurse,  much  of  the  time  under  circum- 
stances of  much  difficulty  and  hardship.  A  will  in  which 
she  received  liberal  recognition  was  afterward  revoked 
by  another  which  practically  gave  the  entire  estate  to  a 
son,  the  defendant  herein.  If  there  was  any  good  reason 
for  the  change  in  the  father's  attitude  and  purposes  with 
reference  to  his  daughter,it  is  not  disclosed  in  the  testimony. 
The  amount  allowed  the  plaintiff  by  the  district  court 
does    not  appear  to  be  excessive,  and  the  judgment  is- 
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Nasib  Sutcliffb,  Appellant,  v.  The  Iowa  State  Tbavel- 
iNO  Men's  Association. 

•Action  on  life  Insurance  Policy;     conversations  between  husband 
AND  WIFE.     In  an  action  on  a  ix>licj  of  life  insurance,  the  testi- 

1  mony  of  the  wife  of  deceased  to  conversations  between  them 
prior  to  the  time  he  was  shot  is  inadmissible,  as  conversations 
between  Jinsband  and  wife. 

Same:     oonver8a.tions  at  timbof  SHOonNO.     Where  it  is  claimed 

2  that  deceased  committed  suicide,  the  testimony  of  the  wife, 
who  was  present  at  the  time  of  the  shooting,  as  to  what  actu- 
ally took  place  and  what  was  said  by  deceased  and  those  pres- 
ent concerning  the  shooting,  is  admissible  as  part  of  the  res 
gestex. 

Same:      admissions  of  insured:    when  competent  against  benb- 

FiciART.     A  beneficiary  in  an  insurance  policy  is  bound  by 

8     the  admissions  of  the  insured  regarding  the  shooting  which 

caused  his  death,  though  suing  in  her  own  right,   where  the 

same  are  part  of  the  res  gestae, 

'Same:     presence  of  physician.      Mere  presence  of  a  physician 

4  will  not  render  the  admissions  of  deceased  inadmissible  as 
confidential  communications  where  the  same  are  not  addressed 
to  him  or  connected  with  his  professional  duty. 

Evidence :     suicide.     Evidence  considered  and  found  to  warrant  a 

5  finding  that  deceased  committed  suicide. 

Appeal  from  Polk  District  Court.— B.ots.  0.  A.  Bishop, 

Judge. 

Tuesday,  January  27,  1903. 

Action  in  equity  to  recover  on  a  certificate  of  insur- 
ance. The  only  defense  interposed  was  that  death  was  by 
suicide.  Decree  for  defendant,  from  which  plaintiff  ap- 
peals. — Affirmed. 

John  G.  King  and  Ryan^  Ryan  cfe  Ryan  for  appellant. 

Wright^  Hevntt  cfe  Wright  for  appellee. 
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Ladd,  J. — Frank  A.  Sutcliffe  shot  himself  in  the  left 
side  between  the  ninth  and  tenth  intercostal  cartilages 
and  about  four  inches  from  the  median  line,  shortly  after 
midnight,  February  27,  1899,  and  died  from  the  effects  of 
the  wound  so  inflicted  the  next  day.  The  ball  lodged  in 
the  left  side  of  the  spinal  column,  about  two  inches  above 
the  anus, — eleven  inches  from  the  point  of  entrance  into 
the  body.  His  vest,  shirt,  and  skin  were  powder  stained^ 
and  powder  had  entered  somewhat  into  the  wound.  He 
was  at  the  time  a  member  of  the  defendant  association  in 
good  standing,  and  it  is  conceded  that,  unless  he  purposely 
took  his  own  life,  the  plaintiff,  as  the  beneficiary  named 
in  the  certificate  of  insurance,  is  entitled  to  recover.  Our 
only  inquiry,  then,  is  whether  the  defendant  has  estab- 
lished by  a  preponderance  of  evidence  that  death  was  by 
suicide.  He  had  been  married  in  December  previous, 
and,  with  his  wife,  was  living  with  his  parents  in  Chicago^ 
111.  His  wife  had  but  recently  obtained  a  divorce  from 
a  former  husband,  who  seems  to  have  found  his  way  to  the 
penitentiary,  though  an  improper  intimacy  hiid  existed 
between  them  for  more  than  two  years.  He  was  a  com- 
mercial traveler,  had  returned  to  tha  city  the  morning  of 
the  26th,  and  had  spent  the  afternoon  and  evening  with 
his  wife  about  the  city.  According  to  her  story,  they  had 
visited  several  saloons,  drinking  together,  he  imbibing 
two  or  three  quarts  of  beer  and  a  couple  glasses  of  whisky^ 
though  in  her  afSdavit,  made  near  the  time,  she  declared 
he  took  no  more  than  "two  beers. '*  She  also  testified  that 
they  had  talked  of  disagreeable  things,  and  that  he  had 
X.  CONVBK8A.  accused  her  of  infidelity  and  want  of  affection, 
tweenhtt*.     Such  evidence,  as  it  was  *of  communications 

tMuid  and 

^^e-  between  husband  and  wife,  is  prohibited  by 

statute.     Heririoh  v.  Sertrichj  114  Iowa,  648. 

Of  their  return   she  testified  that:     "My    husband 
oi>ened  the  door.     We  went  in  the  house.     Went  upstairs 
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together,  and  I  went  in  my  room,  and  he  came  in  directly 
a.  SAMK  con-     behind  me,  removed  his  overcoat,  and  hung 
52?of^<it  it  ^P  just  inside  of  our  room  door,  and  hung 
***  up  my  umbrella  with  his  coat.     He  turned 

round,  and  walked  ojt  of  the  room.  Just  outside  of  the 
room  door  my  trunk  sat.  On  that  was  his  grip.  He 
walked  to  his  grip,  and  I  was  undressing  in  the  room.  As 
he  stepped  back  into  the  room,  I  immediately  turned 
round,  and  he  just  put  the  revolver  to  the  left  side,  pulled 
the  trigger,  and  I  turned  so  quickly  that  he  fell  in  my 
arms,  and  I  laid  him  on  the  bed.'*  That  immediately  his 
mother  came  into  the  room,  followed  a  moment  later  by 
a  sister,  and  accused  her  of  having  killed  her  son.  That 
thereupon  she  inquired  of  deceased,  "Who  did  it?"  to 
which  he  responded,  *'I  did  it  myself.''  That  the  mother 
then  turned  to  him,  and  asked,  "Who  did  this?"  to  which 
he  answered,  "I  did  it  myself."  That  she  again  inquired, 
"Are  you  sure  you  did  it,  or  did  that  woman  do  it?"  to 
which  he  responded.  "I  did  it  myself,  and  don't  blame 
my  wif  e. "  Appellant  insists  that  this  testimony  also  should 
be  excluded  because  of  a  i'ommunication  between  «a  hus- 
band and  wife.  We  think  the  conversation  had  at  the 
time  a  part  of  the  res  geatoe^  and  what  was  said  by  the 
mother,  wife  and  deceased  in  the  natijre  of  exclamations 
explanatory  of  what  had  occurred.  State  v.  Middleham^ 
62  Iowa,  150;  Wright  v.  Wright^  114  Iowa,  748;  AUe- 
ver  V.  Railroad  Co^^  115  Iowa,  338.  They  were  spontan- 
eous utterances,  springing  out  of  the  transaction  itself; 
verbal  acts,  as  it  were,  rather  than  communications  such 
as  prohibited  by  statute. 

The  credibility  of  this  witness  is  seriously  shaken, 
if  not  destroyed,  by  her  affidavits  out  of  court,  and  repeated 
oral  statement  to  the  effect  that  she  was  not  looking  at 
deceased  at  the  time  the  revolver  was  discharged,  but 
turned  as  she  heard  the  report,  and  caught  her  husband 
when  falling  toward  her,  and  that  she  believed  the  shoot- 
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dog  accidental.  Besides,  she  had  been  a  prostitute  since 
his  death.  Were  she  not  strongly  corroborated  in  the 
'essential  issue  as  to  self-destruction,  her  testimony  would 
be  entitled  to  no  consideration.  A  barber  on  the  first 
floor  heard  the  report,  and  notified  the  police.  He  then 
'Went  to  the  scene,  and  inquired  of  deceased  who  did  it, 
and  was  answered  that  the  latter  did.  The  police  sargent 
and  a  patrolman  soon  arrived,  made  the  same  inquiry,  and 
received  a  like  response.  They  then  asked  why  he  did  it, 
^nd  were  told  that  it  was  none  of  their  business.  This 
evidence  was  objected  to,  first,  because  of  the  incompe- 
tency of  declarations  of  deceased  against  the  beneficiary. 

3,  samb:  ad-  ^^®  latter  claims  in  her  own  right,  and  not  as 
S^S^^'  representative  of  or  through  the  assured. 
tota^SJT  Seller  v.  Association^  105  Iowa,  87;  Bawls  v. 

beneficiary.      j^^^^^^^  Q^^    gT    N.    T.    282    (84    Am.    Dcc. 

280).  This  being  true,  the  beneficiary  is  not  bound  by 
admissions  of  the  assured,  unless  a  part  of  the  res  gestoe. 
Fitch  V.  Insurance  Co.j  59  N.  Y.  559  (17  Am.  Rep.  872). 
But  on  this  last  ground  we  think  the  evidence  rightly 
received.  The  conversations  were  so  closely  connected 
with  the  transaction  in  point  of  time  and  sequence  that 
iihey  should  be  treated  as  a  part  of  it.  Alsever  v.  Rail- 
way Co.^  supra\  Harrimanv.  Stowe^  57  Mo.  93;  Insurance 
Co.  V.  Mosley,  8  Wall.  897(19  L.  Ed.  437);  Com.  v.  McFike, 
5  Oush.  181  (50  Am.  Dec.  727). 

Appellant  suggests  that  they  should  be  rejected  be- 
cause of  the  presence  of  the  physician  treating  deceased. 
The  communications  were  not  to  him,  nor  in  any  manner 

4.  Same:  pre*-    couuected  with  his  professional  duties.     His 
physician,      mere  presence,  alone  did  not  render  the  com- 
munications confidential  when  not  such  in  fact.     State  v. 
Swa^ordj.  98  Iowa,  362. 

But  even  were  all  these  objections  conceded  to  be  well 
taken,  the  plaintiff  proved  precisely  what  these  witnesses 
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testified  to  by  Dr.  Shepstone,  and  farther,  that  deceased 
5.  Evidence:  ^^^  ^^^^  ^^'  Henderson,  who  operated  on 
""^^*^^-  '  him  at  the  hospital,  that  he  "did  it  himself 
alright, '*  and  this  without  explanation  to  either  of  how  it 
happened.  This  witness  also  testified  that  when  the  wife 
came  for  him  immediately  after  the  shooting  she  had 
urged  him  to  hurry,  as  they  had  accused  her  of  shooting 
her  husband,  that  he  might  make  a  search  to  see  whether 
it  was  accidental  or  otherwise,  and  that  as  soon  as  they 
reached  the  scene  she  had  said  in  presence  of  witness  and 
mother,  "Frank,  who  did  it?"  to  which  deceased  responded^ 
"I  did  it  myself."  As  tending  to  confirm  her  statement 
that  the  mother  had  accused  her  as  claime  \  the  policemen 
meutioned  and  another  testified  that  plaintiff  said  to  them, 
in  substance,  shortly  after  reaching  the  house,  and  subse- 
quenfc  to  the  arrival  of  the  physician,  that  the  wife  had,, 
by  her  conduct,  driven  deceased  to  do  what  he  had  done* 
It  is  true,  plaintiff  denies  this,  and  also  insists  that  at  the 
above  interview  the  wife  also  asked  deceased,  "Was  it 
accidental?"  to  which  he  answered,  "Yes,  but  don't  dis- 
turb me  now." 

Tho  record  does  not  bear  out  appellant's  claim  that- 
the  doctor's  testimony  confirms  her  statement  that  such 
a  question  was  asked  and  answered.  The  inquiry  was^ 
made,  but  he  responded  by  repeating  the  question  and 
answer  first  mentioned.  In  respon-'je  to  an  inquiry  by  him 
as  to  how  it  happened,  at  another  time,  no  explanation 
was  made.  We  aro  satisfied  that  Sutcliffe  never  intended 
to  assort  that  the  shooting  was  other  than  his  voluntary 
act.  Not  only  did  he  state  repeatedly  that  he  did  it,  but 
emphasized  his  personal  responsibility  for  the  act  by  say- 
ing he  did  it  himself,  and,  when  asked  how  or  why,  re- 
polled  the  inquirers,  who  were  interested  in  knowing,  by 
informing  them  it  was  not  their  affair.  That  he  refused 
to  make  any  explanation  under  the  circumstances  is  con- 
vincing proof  that  there  was  none  to  make. 
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The  fact  that  Sutcliffe's  wife  informed  the  doctor 
immediately  upon  reaching  his  home  that  she  had  been 
accused  of  doing  the  shooting,  and  the  scene  upon  their 
arrival  at  the  house  as  well  as  plaintiff's  statement  to  the 
policeman  strongly  confirms  her  story  that  she  had  been 
charged  by  the  plaintiff  with  killing  her  husband,  as  she 
testified.  Such  an  accusation  was  wholly  inconsistent  with 
plaintiff's- testimony  on  the  trial  that  she  was  standing  in 
her  bedroom  door,  opening  into  the  parlor  to  the  east  of 
the  sitting  room,  saw  deceased  and  his  wife  pass  to  their 
bedroom,  saw  him  return  and  lean  over  and  open  his  grip, 
and  put  his  hands  into  it,  whereupon  she  heard  the  report 
of  the  revolver,  and  saw  him  fall  into  his  wife's  arms. 
She  had  given  testimony  at  the  coroner's  inquest,  but  made 
no  mention  of  having  seen  deceased  when  the  gun  was 
discharged.  She  had  made  a  sworn  statement  as  part  of 
the  proofs  of  loss,  in  which  the  particulars  of  the  accident 
were  called  for,  without  the  slightest  intimation  of  having 
witnessed  it.  With  her  attorney  and  the  physician  who 
attended  deceased,  she  had  been  present  when  the  wife, 
at  the  attorney's  request,  had  rehearsed  the  occurrences 
of  that  fatal  night,  without  a  suggestion  of  any  knowledge 
on  her  part. 

Moreover,  it  is  difficult  to  understand  how  the  ball 
could  have  taken  the  course  it  did  if  the  revolver  dis- 
charged accidentaly  while  lying  or  being  removed  from 
the  satchel.  It  was,  when  closed,  less  than  twelve  inches 
high,  and  the  top  of  the  trunk  was  but  fourteen  and  one- 
half  inches  from  the  floor.  Deceased  stood  a  trifle  less 
than  six  feet  in  height,  and,  when  leaning  over  the  grip 
his  body  must  have  been  at  least  a  foot  above  the  top  of 
the  grip,  and  double  that  distance  from  the  bottom.  How 
was  it  possible  for  the  ball  to  take  the  range  it  did  unless 
the  revolver  was  much  higher  than  likely  in  merely  hand- 
ling it  within  the  satchel?    It  is  said  the  ball  might  have 

Vol.  119  Iowa— 15. 


126    629 


226  OooK  V.  Alleb.  [119  Iowa 

deflected.  Possibly,  but  there  was  nothing  to  indicate 
that  it  had.  The  wife's  account  is  the  more  probable,  is 
absolutely  consistent  with  all  the  established  facts  of  the 
case,  and  especially  with  deceased's  conduct  and  remarks 
up  to  the  time  of  his  death.  It  should  be  added  that  in 
support  of  plaintiff's  theory  the  deputy  coroner  declared 
that  in  about  five  hundred  cases  of  suicide  investigated 
within  three  years  one-half  had  died  from  gunshot  wounds 
all  of  which  save  one  had  been  inflicted  in  the  head,  and 
that  one  in  the  heart  It  also  appeared  that  deceased  was 
intelligent,  and  likely  to  know  where  to  shoot  in  order  to 
avoid  subsequent  agony.  But  it  will  be  recalled  that,  if 
the  wife  is  to  be  believed,  he  had  been  drinking  heavily. 
This,  with  possible  nervous  tenison,  may  account  for  lack 
of  precision  in  what  he  did.  At  any  rate,  the  unlikely 
often  happens,  and,  in  view  of  the  other  proof,  we  are 
convinced  that  insured  took  his  own  life. —Affirmed. 
Bishop,  0.  J.,  took  no  part 


_  Katie  Oook  v.  George  A.  Allee,  et  alj  Appellants. 


Insurance:  proceeds  op,  exempt  from  debt  op  benefioiart. 
Property  purohased  by  a  beneficiary  with  the  proceeds  of  a 
ix>licy  of  life  insurance  is  exempt  from  liability  for  all  debts 
of  the  beneficiary  contracted  prior  to  the  death  of  the  assured, 
under  Oode,  section  1805. 

Appeal  from  Benton  District  Court. — Hon.  Q.  W.  Burn- 
ham,  Judge. 

Tuesday,  January,  27,  1903. 

Action  in  equity  to  restrain  the  defendants  from  selling 
the  plaintiff's  real  estate  to  satisfy  a  debt;  Judgment  for 
the  plaintiff.     The  defendants  appeal. — AMrmed. 
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Tom  H.  Milner  for  appellant. 

Gilchrist^  Whipple  <&  Montgomery  for  appellee. 

Sherwin^,  J. — The  plaintiff  is  the  widow  of  Benjamin 
Oook,  who  died  in  July,  1900.  She  was  the  beneficiary  of 
a  policy  of  insurance  on  his  life  for  $2,000,  which  was  duly 
paid  to  her.  Of  this  sum,  she  used  $525  for  the  purchase 
of  a  house  and  lot,  with  the  intention  of  using  the  same  as 
a  homestead  for  herself  and  minor  children,  and  has  ever 
since  so  used  and  occupied  it.  Prior  to  her  husband's 
death,  she  became  indebted  to  the  defendant  Allee,  and 
after  her  purchase  of  the  property  in  question  he  secured 
a  judgment  against  her,  and  caused  a  levy  to  be  made 
thereon  under  execution.  The  sole  question  for  determ- 
ination is  whether  the  property  is  liable  for  this  debt,  and 
this  involves  the  construction  of  section  1805  of  the  Oode, 
which  is  as  follows,  so  far  as  it  is  material  to  this  inquiry: 
"A  policy  of  insurance  on  the  life  of  an  individual,  in  the 
absence  of  an  agreement  or  assignment  to  the  contrary, 
shall  inure  to  the  separate  use  of  the  husband  or  wife  and 
children  of  said  individual  independently  of  his  creditors. 
*  *  *  The  avails  of  all  policies  of  life  or  accident  insur- 
ance payable  to  the  surviving  widow  shall  be  exempt  from 
liability  from  all  debts  of  such  beneficiary  contracted  prior 
to  the  death  of  the  assured."  Exemption  statutes  are  the 
product  of  an  enlightened  public  policy,  which  seeks  to 
afford  some  measure  of  protection  to  the  family  of  an  un- 
fortunate debtor,  as  well  as  to  the  debtor  himself,  and  in- 
cidentally to  the  public,  and  are  always  to  be  liberally 
construed  to  effect  their  latent  and  purpose. 

In  determining  the  intent  of  the  present  statute,  it 
will  be  well  to  note  the  growth  and  development  which 
has  taken  place  since  the  first  enactment  on  the  subject. 
It  was  provided  by  section  2362  of  the  Revision  of  1860 
that  "the  avails  of  any  life  insurance  are  not  subject  to 
the  debts  of  the  deceased,  except  by  special  contract  or 
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arrangement,  bub  shall  in  other  respects  be  disposed  of 
like  other  property  left  by  the  deceased.  '*  This  section  was 
carried  into  the  Code  of  1873,  as  section  2373  thereof.  In 
the  mean  time,  however,  the  12th  General  Assembly  en- 
acted a  statute  which  subsequently  became  section  1182  of 
the  Code  of  1873,  following:  "A  policy  of  insurance  on 
the  life  of  an  individual  in  the  absence  of  an  agreement 
or  assignment  to  the  contrary,  shall  inure  to  the  separate 
use  of  the  husband  or  wife  and  children  of  said  individual, 
independently  of  his  or  her  creditors;  and  an  endowment 
policy,  payable  to  the  assured  on  attaining  a  certain  age, 
fihall  be  exempt  from  liability  for  any  of  his  or  her  debts. " 
Up  to  this  time  the  exemptions  provided  for  were  against 
the  creditors  of  the  assured  only,  and  did  not  exempt  the 
avails  of  a  policy  from  the  debts  of  the  beneficiary. 
Murray  V.  Wells,  63  Iowa,  256;  Smedley  v.  Felt,  43  Iowa, 
607.  To  meet  these  decisions,  the  24th  General  Assembly 
amended  cection  1182  by  providing  that  **the  avails  of  all 
policies  of  insurance  on  the  life  of  any  individual,  payable 
to  his  surviving  widow,  shall  be  exempt  from  liabilities  for 
all  debts  of  such  beneficiary  contracted  prior  to  the  death 
of  the  assured." 

We  have  set  out  these  various  enactments  for  the  pur- 
pose of  showing  that  the  legislatures  have  gradually  en- 
larged this  statute,  so  that  it  now  protects  the  beneficiary 
against  debts  which  she  may  have  contracted  before  the 
death  of  the  assured  as  well  as  against  the  debts  of  the 
assured.  It  is  a  well-settled  rule  of  statutory  construc- 
tion that  all  statutes  in  pari  materia  must  be  construed 
together,  and  the  intent  of  the  lawmakers  be  determined 
from  a  consideration  of  the  whole. 

Construing,  then,  these  various  enactments,  as  now 
embodied  in  section  1805  of  the  Code,  it  is  clear  that  the 
purpose  has  been  to  provide  that  the  money  derived  from 
life  or  accident  insurance  shall  inure  to  the  benefit  of  the 
widow,  exempt  from  her  antecedent  debts.     If  this  con- 
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elusion  be  correct,  it  follows  that  she  may  invest  a  part  or 
the  whole  thereof  in  property  which  shall  be  necessary  for 
the  comfort  and  support  of  herself  and  family,  without 
impairing  this  right  of  exemption;  for  to  deny  her  this 
right  might,  and  often  times  would,  destroy  the  benefits 
the  statute  was  intended  to  confer.  The  legislature  never 
intended  to  limit  the  exemption  to  the  money  itself,  be- 
cause to  so  limit  it  would  be  to  destroy  the  value  of  the 
money  as  a  purchasing  medium,  and  it  has  no  other, 
ordinarily. 

Carried  to  its  final  conclusion,  such  a  holding  would 
subject  every  purchase  of  more  than  the  bare  necessities 
of  life  to  the  levy  of  an  execution.  Moreover,  we  have 
determined  the  precise  principle  involved  here  in  c  ^nstru- 
ing  section  4747  of  the  Kevised  Statutes  of  the  United 
States  [U.  S.  Comp.  St  1901  p.,  3280],  which  relates  to 
the  exemption  of  pensions;  holding  that  the  language 
of  that  statute  which  says  that  pension  money  "shall  enure 
wholly  to  the  benefit  of  the  pensioner  to  the  exclusion  of 
his  creditors"  meant  that  property  purchased  with  pension 
money  was  exempt.  Crow  v.  Brown^  81  Iowa,  344;  Smith 
V.  Hilly  83  Iowa,  684;  Marquardt  v.  Mason^  87  Iowa,  136. 
See,  also,  on  same  subject,  Bankv*  Carpenter^  119  N.  1. 
550  (23  N.  E.  Rep.  1108,  7  L.  R.  A.  557,  16  Am.  St  Rep. 
855);  Holmes  v.  Tallada,  125  Pa.  St  133  (17  Atl.  Rep.  238,  3 
R.  A.  219,  11  Am.  St  Rep.  880).  And  this  was  the  hold- 
ing without  reference  to  section  4010  of  the  Code,  exemp- 
ting a  homestead  pufchas  d  with  pension  money,  which 
was  originally  enacted  by  the  20th  General  Assembly  to 
meet  previous  decisions  which  held  otherwise.  Nor  is  this 
case  essentially  like  the  cases  holding  that  the  proceeds 
from  the  voluntary  sale  of  personal  property  which  is 
exempt  for  a 'specific  purpose  are  not  exempt  It  more 
nearly  corresponds  with  the  cases  which  hold  that  the 
proceeds  from  the  sale  of  a  homestead  may  be  reinvested 
in  a  new  one,  which  shall  be  exempt  fiom  antecedent  debts. 
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We  hold  the  property  in  question  exempt  from  levy 
and  sale  to  satisfy  this  antecedent  debt,  not  under  the 
homestead  statute,  but  because  it  was  purchased  with  ex- 
empt funds,  for  the  use  and  convenience  of  the  plaintiff 
and  her  minor  children. 

The  judgment  is  affirmed. 


Truth  Lodge  No.  213  A.  F.  &  A.  M.,  Appellee,  v.  Myron 
Barton,  Appellant. 

Action  In  Partition:     joint  ownership  of  real  estate  by  a  society 

AND  AN  INDIVIDUAL ;  OONSTRUOTION  OP  BUILDfNa  UPON  ;  POSSESSSON 

1  BY  society;  notice.  Where  real  estate  is  purchased  by  and 
conveyed  to  an  individual  and  an  unincorporated  society 
jointly,  and  they  erect  a  building  thereon  under  a  written 
agreement  that  the  society  shall  build  and  own  a  portion  of 
the  same  and  the  individual  the  remainder,  and  thereafter  the 
society  is  incorporated  and  continuously  occupies  and  claims 
to  own  its  portion  of  the  premises  from  the  time  of  the  pur- 
chase of  the  lot,  a  grantee  of  the  entire  real  estate  under  a 
deed  from  the  individual  alone,  which  excepts  the  portion  of 
the  building  owned  and  occupied  by  the  society,  takes  the 
title  charged  with  notice  of  the  rights  of  the  society,  even 
though  when  unincorporated  it  could  not  acquire  legal  title  to 
real  proi)erty. 

Same:     contract  relating  to  construction  of  building;  does 
NOT  affect  ownerschp  OF  REALTY.     A  contract  between  an  in- 

2  dividual  and  a  society  for  the  construction  of  a  building  upon 
land  owned  jointly,  providing  that  the  society  shall  construct 
and  own  the  stairway,  second  story  and  one-half  of  the  roof, 
and  the  individual  the  remainder  of  the  building,  does  not 
amount  to  a  partition  of  the  real  estate  or  a  relinquishment  by 
the  society  of  its  interest  therein. 

"Successor"   Means  Successor   in    Interest:     when  admitted  no 
PROOF   is   required.      An   admission   in  the  pleadings   that 

3  plaintiff  is  the  successor  an  unincorx)orated  assciation  should 
be  construed  to  mean  that  he  is  its  successor  in  interest, 
and  no  proof  of  that  fact  is  necessary. 

Title  by  Adverse    Possession:     Title  by  adverse  possession  cannot 

4  be  established  in  the  absence  of  exclusive  possession  of  the 
entire  property. 
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Estoppel:      evidenob.      Evidenoe  considered  and  held  that  the 

5  plaintiff  is  not  estopped  from  asserting  its  title  to  one  half 
the  real  estate. 

Partition:     when  and  how  ordered.     Where    jxarties   are   joint 

6  owners  of  the  real  estate  and  owners  of  the  huildings  situated 
thereon  in  severalty,  partition  of  the  property  by  sale  may  be 
ordered  in  the  absence  of  facts  which  in  law  amount  to  a 
denial  of  the  right. 

Appeal  from    Winnebago  District  Court — Hon.  ,Olipford 
P.  Smith,  Judge. 

Tuesday,  January  27,  1908. 

Suit  in  equity  for  the  partition  of  certain  real  estate. 
The  trial  court 'found  that  the  parties  were  owners  in 
severalty  of  certain  parts  of  the  property,  confirmed  their 
interests  therein,  and  denied  partition.  Both  parties  ap- 
peal, but,  as  defendant  first  perfected  his,  he  will  be 
called  "appellant." — Affirmed  on  defendant's  appeal,  and 
reversed  on  plaintiff's  appeal. 

Andrew  Miller  for  appellant. 

Butler  cfe  Hatch  and  Geo.  D.  Peters  for  appellee. 

Deemer,  J. — In  February  of  the  year  1871,  one  Stilson 
was  the  owner  of  lot  7,  block  48,  in  Forest  Oity.  He  con- 
veyed the  premises  by  warranty  deed  to  B.  A.  Plummer 
and  an  unincorporated  society  known  as  Truth  Lodge,  No. 
213,  of  Forest  Oity,  Iowa.  On  April  11, 1878,  B.  A.  Plum- 
mer  conveyed  the  premises,  except  the  second  story  of  the 
building  situated  thereon,  by  warranty  deed,  to  J.  A.  Plum- 
mer. March  18,  1885,  J.  A.  Plummer  conveyed  the  entire 
premises,  except  the  second  story,  to  defendant^  Barton, 
by  warranty  deed.  On  June  20,  1871,  and  while  he  was 
yet  the  owner  of  the  lot,  B.  A.  Plummer  entered  into  a 
contract  with  Truth  Lodge,  the  material  parts  of  which 
read  as  follows :  * '  That  said  parties  hereby  mutually  agree 
that  they  will  bujild  a  brick  building  on  the  southwest 
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corner  of  block  No.  48  in  Forest  City,  Winnebago  county, 
Iowa,  the  land  being  owned  by  both  of  the  said  parties 
jointly.  The  said  B.  A.  Plummer  hereby  agrees  to  build 
and  complete,  and  is  to  be  the  absolute  owner  of,  the  base- 
ment, to  be  built  firmly  and  of  stone,  also  the  first  story 
of  brick  (walls  to  be  one  foot  thick),  by  the  first  day  of 
September,  A.  D.  1871,  excepting  an  entry  four  feet  wide, 
and  space  sufficient  for  one  flight  of  stairs,  in  the  first 
story  for  the  lodge,  stairs  to  be  built  and  owned  by  the 
lodge  aforesaid,  in  the  northwest  corner  of  said  first  story. 
The  said  lodge  aforesaid  agrees  with  said  Plummer  to 
build  the  second  story  of  said  building,  and  is  to  be  abso- 
lute and  unqualified  owner  of  said  secon4  story,  and  all 
above  it,  to  the  hi. best  heaven,  excepting  one-half  of  the 
roof,  to  be  built  by  said  Brook  A.  Plummer;  the  other 
half  of  said  roof  to  be  built  by  the  said  lodge,  the  said 
lodge  to  build  and  complete  on  their  part  by  the  last  day 
of  October,  A.  D.  1871.'*  Pursuant  to  this  contract,  a 
building  was  erected  upon  the  lot  as  therein  contemplated. 
Truth  Lodge  remained  an  unincorporated  body  until  some 
time  in  the  year  1882,  when  it  was  duly  incorporated  under 
the  general  incorporation  laws  of  the  state. 

This  action  was  brought  on  the  theory  that  plaintiff 
and  defendant  were  and  are  tenants  in  common  of  the 
entire  property.  Defendant  denies  joint  ownership,  and 
claims  that  he  is  the  owner  of  the  lot  and  the  first  story  of 
the  building,  for  reasons  which  will  hereinafter  be  stated. 
The  trial  court  found  that  the  plaintiff  and  defendant  are 
the  owners  in  severalty  of  the  building, — the  plaintiff  be- 
ing the  owner  of  the  second  story,  the  stairway  and  one 
half  of  the  roof,  and  the  defendant  being  the  owner  of  the 
basement,  first  story,  and  one-half  of  the  roof, — and  that 
the  parties  were  tenants  in  common  of  the  land  covered 
by  the  building,  each  owning  an  undivided  one-half  inter- 
est therein  in  fee  simple;  that,  by  reason  of  the  contract 
to  which  we  have  referred,  neither  party  was.  entitled  to 
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partition.  As  the  building  does  not  cover  the  entire  lot, 
the  trial  court  found  that  plaintiff  and  defendant  were 
and  are  tenants  in  common  of  the  property  not  so  covered, 
each  owning  an  undivided  one-half  interest  therein. 
Neither  party  seems  to  be  content  with  the  decree,  and 
both  appeal. 

That  the  decree  may  be  fully  understood,  it  should  be 
stated  that  after  the  building  was  erected  it  was  discov- 
ered that  it  stood  some  eight  feet  over  the  south  line  of 
the  block,  and  into  what  is  known  as** J  Street,"  in  Forest 
City,  and  that  the  city  council  vacated  eight  by  sixty  feet 
of  this  street,  and  on  September  20,  1881,  conveyed  the 
same  to  E.  L.  Stilson.  Thereafter,  and  on  September  20, 
1886,  Stilson  conveyed  this  tract  to  Truth  Lodge  and  Myron 
Barton,  the  parties  to  this  litigation.  The  conveyence  by 
the  city  to  Stilson  was  legalized  by  an  act  of  the  legisla- 
ture. See  chapter  82,  Acts  21st  General  Assembly.  Men- 
tion should  also  be  made  of  the  fact  that  the  building  first 
erected  under  the  contract  heretofore  set  out,  which  was 
a  solid  brick  structure,  was  during  the  year  1885  largely 
torn  down,  and  a  new,  veneered  building,  of  about  the 
same  size,  was  erected  by  the  parties  to  this  litigation  in 
its  place;  the  defendant  constructing  the  basement  and 
first  story,  and  one-half  of  the  roof,  and  plaintiff  the 
second  story,  the  stairway,  and  one-half  of  the  roof.  Dur- 
ing all  the  time  when  there  was  a  building  on  the  lot,  the 
parties  were  in  possession  of  the  property, — plaintiff  of 
the  second  story  and  stairway,  and  defendant  of  the  first 
story  and  basement. 

Defendant  contends  that,  as  Truth  Lodge  was  an  unin- 
corporated society  at  the  time  the  deed  wasmade  toPlum- 
mer  and  the  society,  it  could  not  hold  the  legal  title  to  the 
property,  and  that,  in  consequence,  Plummer  held  the 
legal  title  to  the  entire  premises,  but  was  in  fact  trustee 
of  an  undivided  one-half  interest  therein  for  the  individual 
members  of  the  lodge.      He  further  claims  that  J.   A. 
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Plummer  was  a  purchaser  in  good  faith,  and  without  notice 
of  the  trust  character  of  the  estate  held  by  B.  A.  and  that 
he  took  title  discharged  of  the  trust  which  he  conveyed  to 
defendant.  He  also  contends  that  by  and  through  the 
contract  between  B.  A.  Plummer  and  the  lodge  he  became 
invested  with  the  legal  title  to  all  of  the  lot  covered  by 
the  building,  if  not  to  the  entire  premises. 

Defendant  also  argues  that  by  the  mere  act  of  incor- 
porating Truth  Lodge  did  not  succeed  to  the  rights  of  the 
individual  members  of  the  unincorporated  society,  and 
that,  under  the  record  as  it  is  presented  to  us,  plaintiff 
has  no  claim  to  any  part  of  the  property,  save  the  second 
story,  stairway,  and  one-half  of  the  roof.  He  also  con- 
tends that  he  holds  title  by  adverse  possession,  that  the 
conveyance  by  Plummer  amounted  to  an  ouster,  and  that 
his  possession,  with  that  of  his  grantor,  has  been  adverse 
and  hostile  to  plaintiff,  and  for  such  length  of  time  that 
title  has  ripened  in  him  to  all  the  land  by  reason  of  the 
statute  of  limitations.  Estoppel  is  also  relied  upon,  due 
to.  plaintiff's  failure  to  claim  any  interest  in  the  property, 
although  aware  of  the  cgnveyances  we  have  mentioned. 
These  are  the  propositions  presented  for  our  consiueration 
by  defendant's  appeal.  Plaintiff,  on  its  appeal,  insists 
that,  on  the  facts  recited,  its  prayer  for  partition  of  the 
real  estate  should  have  been  granted. 

As  to  the  first  point  made  by  defendant,  we  may  con- 
cede that  the  unincorporated  society  could  not  take  legal 
tilte  to  real  property,  that  B.  A.  Plummer  held  the  entire 
I.  JOINT  own-     legal  title  under  the  conveyance  from  Stilson, 
?Ia?State      and  that  an  undivided  half  thereof  he  held  in 
uai^anlTso^     trust  for  the  members  of  the  unincorporated 
struction  of     society.     We  may  also  concede  that  neither 

building  up- 
on: posses-     J,  A.  Plummer  nor  defendant  had  any  actual 

sion  by  so- 
ciety: notice,  notice  of  the  alleged  trust.     But  it  does  not 

follow  that  as  such  purchasers  they  took  absolute  title  to  the 

real  estate.     The  conveyance  under  which  B.  A.  Plummer 
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took  title  gave  notice  that  Truth  Lodge,  incorporated 
or  unincorporated,  had  some  interest  in  the  property.  If 
incorporated,  it  was  the  owner  of  an  undivided  one-half 
interest,  as  shown  by  the  records.  If  unincorporated,  then 
Plummer's  trusteeship  is  apparent.  Aside  from  this,  how- 
ever, it  is  shown  without  dispute  that  plaintiff,  as  an  un- 
incorporated and  incorporated  society,  has  been  in  pos- 
session of  the  second  story  and  stairway  of  the  building, 
claiming  ownership  of  one-half  the  lot,  during  all  the  time 
since  the  building  was  erected,  except  when  it  was  in  pro- 
cess of  repair  or  reconstruction.  These  facts  were  suflSc- 
ient  to  put  defendant  and  his  grantors  upon  inquiry,  and 
gave  him  constructive  notice  of  plaintiff's  claim.  Roger% 
V.  Hussey^  86  Iowa,  664;  State  v.  Shaw^  28  Iowa,  67; 
Mosle  V.  Kuklmarij  40  Iowa,  108;  Stewart  v.  Chadwick^ 
8  Iowa,  468;  By  an  v.  Doyle^  81  Iowa,  63;  Nolan  v.  Orant^ 
61  Iowa,  519. 

The  joint  ownership  of  that  part  of  the  property  which 
was  at  one  time  a  part  of  J  street  must  be  conceded.  At 
the  time  the  deed  from  the  city  was  made,  plaintiff  had 
become  an  incorporated  body,  and  was  capable  of  holding; 
tifcle  to  the  land  conveyed.  This  conveyance  was  also  legal- 
ized, and  there  is  no  possible  ground  for  saying  that  de- 
fendant holds  the  entire  title  to  this  tract 

The  second  point  made  by  defendant  is  also  without 

merit.     The  contract  which  we  have  set  forth  does  not 

pretend  to  be  a  conveyance  of  the  property.      It  expressly 

a.  samb:  con-     Tocitos  that  the  parties  are  joint  owners  of  the 

inl^to^TOn-     landj  and  was  made  for  the  very  evident  pur- 

buud^n^^'     pose  of  fixing  the  parties'  rights  in  and  to  the 

fc<?tmeto     building  which  they  were  about  to  erect.      The 

realty. 

words  "and  all  above  it,  to  the  highest 
heaven,"  might  be  construed  to  be  a  conveyance  to  plain- 
tiff of  the  upper  end  of  a  pyramid  of  ethereal  space,  but 
there  are  no  words  which  by  any  known  process  of  con- 
struction can  be  tortured  into  a  conveyance  of  the  land  to 
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Plummer.  The  basement  referred  to  is  that  which  was  to 
**be  built  firmly  and  of  stone,"  and  the  first  story  was  of 
** brick  (walls  to  be  one  foot  thick)."  Surely  this  does  not 
refer  to  real  estate,  other  than  that  thus  described.  There 
was  no  attempt  to  partition  the  lands,  but  simply  the 
building,  and  there  is  no  merit  in  the  claim  that  this  con- 
tract  amounted  to  a  relinquishment  by  plaintiff  of  its 
interest  in  the  land. 

The  next  point  is  equally  futile.     Concede,  for  argu- 
ment's sake,  that  Plummer  held  an  undivided  one-half  in- 
terest in  the  property  in  trust  for  the  individual  members 
of  Truth  Lodge,  as  claimed,  yet  it  does  not  f ol 
^   m^M^^    low  that  defendant  is  entitled  to  a  decree  for 
terest:  where  the  entire  land.    It  is  admitted  in  the  pleadings 

admitted:  ^  ° 

no  proof  Is     filed  by  defendant  that  plaintiff  is  the  suc- 

reqtured.  *^  -^  ^ 

cesser  of  the  unincorporated  association  des- 
cribed as  Truth  Lodge,  No.  213,  A.  F.  <fe  A.  M.  As  applied  to 
this  case,  and  as  stated  in  the  pleading  itself,  this  should 
unquestionably  be  construed  to  mean  successor  in  interests 
This  was  admitted  by  the  plaintiff  in  its  reply.  In  view 
of  these  admissions,  there  was  no  need  of  introducing  any 
evidence  on  the  subject;  and  we  think  it  ie  fairly  shown 
that  plaintiff  is  the  successor  in  interest  of  all  the  property 
held  by  the  unincorporated  society,  and,  of  necessity,  of 
all  the  property  belonging  to  the  individual  members 
thereof.  And  from  this  we  think  plaintiff  has  good  title 
to  the  lots  under  the  deed.  Methodist  Episcopal  Church 
V,  Conover^  27  N.  J.  Eq.  157;  Labor  Hall  v,  Gebert^  48  N. 
J.  Oh.  898(22  Atl.  Eep.  578.) 

The  claim  of  adverse  possession  is  also  without  merit. 
During  all  the  time  since  the  building  was  constructed, 
plaintiff  and  its  predecessor  have  been  in  possession  of 
4.  TiTEbyad-     tho  uppcr  story  of  the  building,   claiming  to 

verse  poft> 

session.  owu  oue-half  of  the  lot.  It  has  unquestioned 
title  to  part  of  it  through  the  legalized  conveyance  from 
the  city.      Plummer's  conveyance  of   the    whole  of  the 
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property  doubtless  was  a  constructive  ouster,  but,  as  a 
matter  of  fact,  there  has  been  no  actual  ouster.  Neither 
defendant  nor  his  grantors  have  been  in  the  exclusive  pos- 
session of  the  entire  property.  As  to  the  part  received  by 
conveyance  f r  )ni  the  city  there  has  been  no  ouster,  either 
actual  or  constructive,  and  plaintiflF's  continued  possession 
saves  the  case  from  the  claim  of  adverse  possession.  There 
were  times  when  the  Plummers  and  Barton  claimed  owner- 
ship of  the  entire  lot,  but  their  claims  were  treated  as  a 
jest  by  the  plaintiff  and  its  oflOicers,  as  well  they  might  be, 
80  long  as  they  retained  possession  and  asserted  ownership. 
As  neither  defendant  nor  his  grantors  have  had  exclusive 
possession  of  the  lot,  there  is  manifestly  no  merit  in  the 
claim  of  title  by  adverse  possession.  Smith  v.  Young^  89 
Iowa,  888;  Burns  v.  Byrne^  45  Iowa,  285. 

The  claim  of  estoppel  is  without  any  support  in  the 
evidence.  Defendant  has  not  changed  his  position  by 
reason  of  any  statement  made  by  plaintiff.  Indeed,  plain- 
fisToppKL-  ^^^  ^^^  made  no  statements,  except  to  claim 
evidence:  ownership  of  one-half  of  the  land.  So  long 
as  it  retained  possession,  it  was  under  no  duty  to  the 
grantees  of  Plummer,  who  undertook  to  convey  the  whole 
title  to  the  lot.  It  could  rest  secure  on  that  possession, 
and  was  not  bound  to  settle  any  extravagant  claims  made 
by  defendant  or  his  grantors.  Plaintiff  has  not  been 
guilty  of  laches,  and  the  case  is  destitute  of  any  of  tli3 
elements  of  estoppel. 

This  disposes  of  defendant's  claims,  and  we  now  turn 
our  attention  to  plaintiff's  appeal. 

II.  Plaintiff  and  defendant  are  joint  owners  and 
tenants  in  common  of  all  that  part  of  the  real  estate 
acquired  from  the  city.  They  are  also  such  owners  of  all 
6.  Partition:     of  lot  seveu,  oxclusive  of  the  building  thereon. 

when  and  _^  ji        -i      •la*  •  ij 

howordered.  They  owu  the  building  m  severalty  as  here- 
tofore stated.  This  building  was  erect-ed  under  the 
contract  hitherto    recited.      Partition    of    the    property 
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owned  in  common  was  denied  because  of  the  condition  of 
the  property.  Plaintiff  concedes  that  the  authorities  hold 
that  the  owners  of  real  estate  in  severalty  cannot  have 
partition,  that  owners  who  have  had  one  partition  cannot 
have  another,  that  partition  will  be  denied  owners  who 
have  agreed  not  to  partition  their  property,  and  possibly 
that  owners  may  waive  partition,  but  contends  that  in  the 
case  at  bar  none  of  these  situations  are  present.  The 
parties  are  owners  in  severalty  of  the  building,  but  not  of 
the  land.  They  have  not  made  voluntary  partition,  unless 
the  contract  to  which  we  have  referred  should  be  treated 
as  a  separate  allotment  of  an  aliquot  part  of  the  real  estate 
to  each  of  the  parties.  They  have  not  expressly  agreed 
not  to  make  partition,  and,  if  there  be  any  agreement  of 
this  kind,  it  is  to  be  inferred  from  the  facts  stated;  and, 
if  there  be  a  waiver,  it  is  also  to  be  found  from  these  facts. 
The  contract,  as  we  have  seen,  did  not  constitute  a  volun- 
tary partition.  As  we  construe  it,  it  had  reference  simply 
to  the  improvement  which  was  to  be  placed  upon  the  lot, 
and  should  be  given  no  greater  force  and  effect  than  if  there 
had  been  two  separate  structures  erected  on  the  land; 
each  co-tenant  erecting  under  an  agreement  that  he  should 
be  the  owner  thereof.  There  is  nothing  in  the  agreement 
with  reference  to  continued  occupancy. 

Moreover,  the  building  as  it  now  stands  was  not 
erected  under  the  contract.  The  original  building  was 
torn  down  and  this  one  erected  in  its  place.  True,  the 
parties  contributed  to  the  expense  in  the  same  proportion 
as  they  did  to  the  old  one,  but  there  was  manifestly  no 
voluntary  partition  of  the  property  in  the  erection  of  the 
new  building.  The  property  is  not,  of  course,  partible, 
but  that  in  itself  is  no  ground  for  denying  the  relief 
sought.  Sale  may  be  made,  and  a  decree  entered  which 
will  protect  the  rights  of  both  parties.  It  will  not  be 
difficulo  to  ascertain  the  amount  invested  by  each  in  the 
building  and  in  improvements,  and  no  reason  appears  for 
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not  ordering  partition  by  sale.  The  mere  fact  that  such 
procedure  will  b^  inconvenient,  injurious,  or  even  ruinous, 
has  been  held  to  be  no  defense.  Hanson  v.  Willard,  12 
Me.  147  (28  Am.  Dec.  162;  Bradley  v.  Hardness,  26  Oal. 
77;  Lake  v.  Jarrett^  12  Ind.  895;  Hartman  v,  Hartman^ 
69  111.  loa 

As  said  by  Freeman  in  his  work  on  Partition  (2d  Ed.) 
section  438,  **We  think  that,  if  any  species  of  corporeal 
property  is  not  now  subject  to  proceedings  for  compulsory 
partition,  it  embraces  only  those  things,  the  division  of 
which  would  be  against  public  right  or  policy,  or  would 
tend  to  impair  some  paramount  right  existing  in  a  stranger 
to  the  co-tenancy,  or  would  outrage  the  public  sense  of 
propriety,  decency,  and  good  morals. "  See,  also.  Cooper 
V.  Water  Power  Co,^  42  lowp,,  898.  Our  conclusion  on  this 
branch  of  the  case  is  sustained  by  Leighton  v.  Young ^  3  0. 
0.  A.  176  (52  Fed.  Itep.  439,  18  K  R.  A.  266);  Fisher  v. 
Deweraon^  3  Mete.  (Mass.)  644.  The  result  reached  is  not 
in  conflict  with  Johnson  v.  Moser^  72  Iowa,  523.  There 
the  parties  were  owners  in  severalty  of  certain  parts  of  a 
building  which  covered  an  entire  lot.  The  parties  did  not, 
as  here,  own  the  real  estate  jointly. 

The  decree  on  defendant's  appeal  is  affirmed,  and  on 
plaintiff's  appeal  it  is  reversed. 


S.  H.  Kerr,  Appellee,  v.  W.  H.  Kennedy,  0.  W.  Edqing- 
TON,  Garnishee,  Appellants. 

Proceeding  to  Recover  Attorney's  Fees:    garnishment:  bquttablb 
1     ASSiaNMENT.     Where  an  attorney  claims  a  portion  of  the  pro- 
ceeds of  a  collection  as  due  him  for  services  by  virtue  of  an 
equitable  assignment,  he  cannot  reach  the  same  in  the  hands 
of  a  third  party  by  garnishment. 
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Intent  to  Defraud:     byidbnob  of.     Eyidenoe  coniBidered  and  found 
2     that  defendant  obtained  possession  of  the  money  realized  from 
the  collection  and  deix)sited  same  with  the  garnishee  with  in- 
tent to  defraud  plaintiff,  but  that  garnishee  received  same 
without  such  fraudulent  intent. 

Appeal  from  Humlolt  District  Court, — Hon.  W.  B.  Quar- 
TON,  Judge, 

Wednesday,  January  28,  1908. 

Plaintiff  acted  as  attorney  for  Kennedy  in  collecting 
a  claim  of  $2,000  against  a  railroad  company,  and  there- 
after recovered  judgment  against  said  Kennedy  for  the 
services  thus  performed.  Under  an  execution  issued  upon 
this  judgment,  garnishment  proceedings  were  instituted 
against  Edgington.  The  answers  of  the  garnishee  developed 
the  fact  that  the  money  ($2,000)  received  from  the  rail- 
road company  did  not  pass  through  the  attorney's  hands, 
but  was  paid  directly  to  the  defendant.  It  further  ap- 
peared that,  about  the  time  the  collection  was  made,  the 
defendant's  wife,  who  is  sister  of  the  garnishee,  sent  for 
the  latter,  and  placed  in  his  hands  $1,800  of  the  money 
thus  recovered  by  her  husband,  instructing  him,  as  he 
says,  '*to  keep  it  for  her  until  they  settled  up  their  bills; 
to  pay  it  wherever  they  owed  it."  He  accounts  for  the 
money  by  saying  that,  before  being  garnished,  defendant 
and  wife  had  drawn  from  him  various  sums,  aggregating 
$569.60,  and  that  the  remainder  has  been  applied  in  pay- 
ment of  just  claims  held  by  him  against  the  defendant. 
Upon  these  answers  the  district  court  rendered  judgment 
against  the  garnishee  for  the  full  amount  of  plaintiii's 
claim.  Upon  appeal  to  this  court  the  judgment  thus  en- 
tered was  reversed  on  the  ground  that  there  was  no 
sufficient  admission  of  liability  by  the  garnishee  to  justify  . 
such  entry,  and  the  cause  was  remanded,  with  leave  to 
plaintiflF  to  take  issue  upon  the  answers.  Kerr  v.  Edging- 
toil^  100  Iowa,  68.      PlaintiJf  thereupon  filed  a  pleading 
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denying  garnishee's  right  to  retain  the  money  placed  in 
his  hands,  and  alleging  that  such  deposit  and  the  claims 
set  up  by  the  garnishee  were  collusive  and  fraudulent, 
and  were  contrived  for  the  purpose  of  hindering  and  de- 
laying the  plaintiff  in  the  collection  of  his  judgment,  and 
that  said  garnishee  is  in  fact  holding  said  money  in  secret 
trust  for  the  execution  defendant.  Plaintitf  also  sets  up 
the  fact  of  his  servces  in  procuring  the  collection  of  the 
money  from  the  railroad  company,  and  alleges  that  said 
services  were  rendered  under  a  contract  by  which  he  wa.- 
to  receive  forty  per  cent,  of  the  amount  collected;  that, 
by  virtue  of  such  services  and  contract,  he  obtained  an 
equitable  assignment  of  a  part  of  said  moneys  deposited 
in  the  hands  of  the  garnishee;  and  that  the  garnishee  re- 
ceived said  moneys  with  knowledge  of  plaintiff's  rights 
in  the  premises.  Upon  these  allegations,  it  is  asked  that 
Edgington  be  held  to  account  as  a  trustee,  and  from  the 
money  in  his  hands  to  pay  the  plaintiff's  judgment.  A 
demurrer  to  this  pleading  was  overruled,  and  the  garnishee 
replied,  alleging  that  the  judgment  against  Kennedy  was 
procured  by  fraud,  and  for  a  much  larger  sum  than  was 
actually  due  plaintiff  under  his  contract,  and  that  said 
contract  was  champertous  and  void.  Kennedy  replied 
separately  to  the  same  effect,  and  says  that  he  dismissed 
plaintiff  as  his  attorney  before  the  alleged  services  were 
performed  by  him.  After  hearing  the  evidence,  the  dis- 
trict court  found  for  the  plaintiff,  and  entered  a  decree 
i^equiring  the  garnishee  to  pay  plaintiff  the  full  amount  of 
the  judgment,  $925,  with  interest  and  costs.  The  defend- 
ant and  garnishee  both  appeal. — ModiHed. 

P.  Finch^  L.  E.  England  and  Prouty^  Coyle  cfe  Prouty 
for  appellants. 

Healy  Bros,    cfe  Kelleher  and  A.   N.    Botaford  for 
appellee. 

Vol.  119  Iowa— 16. 
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Weaver,  J. — It  will  be  observed  that  plaintiff's  claim 
against  the  garnishee  is  based  upon  two  propositions:  (1) 
That  the  agreement  of  defendant  to  pay  forty  per  cent,  of 
the  amount  recovered  from  the  railroad  company  operated 
as  an  equitable  assignment  of  that  proportion  of  the  fund 
afterward  deposited  with  the  garnishee,  and  that  the  lat- 
ter received  the  deposit  with  notice  thereof;  and  (2)  that, 
if  no  equitable  assignment  be  found,  there  is  nevertheless 
such  a  showing  of  fraud  in  the  transaction  between  de- 
fendant and  the  garnishee  as  will  enable  the  plaintiff  to 
subject  the  money  in  his  hands  to  the  payment  of  the 
judgment.  These  propositions  will  be  considered  in  the 
order  stated. 

L     Counsel  have  favored  the  court  with  an  exhaustive 
and  learned  discussion  of  the  doctrine  of  equitable  assign- 
ments generally,  and  the  extent  to  which  they  have  been 
I.  Garnish-       recoguized   in  this   state.      Our  view  of  the 
aWe  M^*"  record  in  the  case  before  us  renders  a  minute 
°^'°*'  examination  of  these  questions  unnecessary. 

*^his  is  a  garnishment  proceeding, — a  proceeding  the  pur- 
pose of  which  is  to  discover  in  the  hands  of  the  garnishee 
property  or  money  belonging  to  the  defendant.  If  plain- 
tiff by  his  contract  obtained  an  equitable  assignment  of  a 
pDrtion  of  the  moneys  to  be  paid  by  the  railroad  company, 
then  when  the  money  was  thereafter  paid,  the  equitable 
title  of  plaintiff  was  converted  or  enlarged  into  a  legal 
title,  and  the  money,  to  the  extent  of  forty  per  cent,  of 
the  amount  paid,  became  his  property,  as  against  defend- 
ant See  Fairbanks  v.  Sargent  117  N.  Y.  820  (22  N.  E.  Rep. 
1039,  6L.  R.  A.  475).  Andif  Edgington  received  such  mon- 
eys, knowing  the  facts,  the  forty  per  cent,  remained  the 
property  of  plaintiff  in  his  hands,  and  not  the  property  (  f 
defendant.  In  such  case  it  seems  clear  that  garnishment 
proceedings  would  afford  plaintiff'  no  relief  as  a  remedy 
or  the  recovery  of  his  jwn   property.     We  are  therefore 


Jan.  1908]  Kerr  v.  Kenkbdt,  243 

constrained  to  hold  the  claim  of  plaintiff,  so  far  as  it  rests 
upon  an  alleged  equitable  assignment,  is  without  merit, 
and^  having  elected  to  reach  the  fund  by  garnishment  pro- 
ceedings, the  moneys,  when  placed  in  the  hands  of  the 
garnishee,  must  be  treated  as  the  property  of  the  defend- 
ant. It  is  not  claimed  that  plaintiff  had  taken  the  neces- 
sary steps  to  be  entitled  to  an  attorney's  lien  under  the 
statute  of  this  state  providing  therefor,  and  it  is  well 
settled  that,  failing  to  take  advantage  of  the  statutory 
method,  an  attorney  has  no  commonlaw  lien  on  moneys 
due  his  client.  Keehn  v.  Eeehn^  115  Iowa  467.  It  follows 
that  plaintiff  must  recover,  if  at  all,  on  the  claim  that 
the  garnishee  is  liable  to  be  charged  as  the  trustee  of 
the  defendant. 

IL  We  inquire,  therefore,  if  the  record  presents  a 
case  to  justify  the  conclusion  that  the  deposit  of  the  money 
in  the  hands  of  the  garnishee  was  made  in  fraud  of  cred- 
a.  toTKifT:  to     itors.     We  think  no  candid  and  impartial  per- 

defraud  cvi- 

denceof.  SOU  cau  read  the  rocord  without  being  firmly 
convinced  that,  in  placing  the  money  in  the  hands  of  Edg- 
ington,  the  defendant  and  his  wife  were  actuated  by  the 
intent  and  purpose  to  defeat  plaintiff  in  the  collection  of 
his  claim.  Defendant,  aided  by  his  wife,  settled  with  the 
railroad  company,  and  received  the  money  without  giving 
notice  to  plaintiff,  his  attorney,  residing  in  the  same 
county.  In  making  the  settlement,  it  was  insisted  by  him 
that  the  actual  cash  should  be  paid  over,  instead  of  pay- 
ment by  voucher,  check,  or  draft.  The  money,  being  re- 
ceived, was  not  deposited  in  any  bank,  but  was  concealed 
for  several  weeks  in  his  house.  He  then  sought  to  settle 
with  plaintiff  for  $200,  although,  according  to  his  own 
version  of  the  contract,  he  owed  him  $500.  Failing  to 
force  this  compromise,  and  having  been  or  being  about  to 
be  sued  upon  the  claim,  the  brother-in-law  was  called  in, 
and  $1,800  of  the  money  placed  in  his  custody.  Defend- 
ant says  that  after  making  the  contract  with  plaintiff  he 
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became  dissatisfied,  and  from  that  time  forward  he- 
''kicked/'  and  that  the  transfer  of  the  fund  to  Edgingtou 
was  **a  part  of  the  kick,*' and  that  he  "did  not  intend 
Kerr  should  get  the  best  of  him  in  the  deal."  The  wife 
also  swears  that  they  were  ready  and  willing  to  pay  plain- 
tiflf  out  of  the  money  in  Edgington's  hands,  providing  he 
would  settle  for  the  amount  offered.  Defendant  had  no 
other  property  liable  to  execution,  and  significantly  testi- 
fies concerning  the  attempted  settlement  with  plaintiff,. 
"I  felt  I  had  the  money,  and  Kerr  would  have  to  come  ta 
me."  He  insists  that  he  had  no  intent  to  defraud  his 
creditors,  but  we  think  his  sincerity  in  this  declaration 
can  be  vindicated  only  upon  the  theory  that  in  defeating . 
the  collection  of  a  judgment  for  lawyer's  fees,  the  end 
justifies  the  means  employed  to  efl^ect  it.  Upon  this 
branch  of  the  case,  the  only  question  upon  which  there 
seems  room  for  argument  is  whether  the  garnishee  partic- 
ipated in  the  fraudulent  purposes  of  the  defendant.  He 
shows  quite  clearly  that  at  the  date  of  this  transaction  de- 
fendant was  indebted  to  him  in  some  amount,  but  the 
exact  sum  is  not  easy  of  ascertainment.  Several  items  of 
such  indebtedness  were  barred  by  the  statute  of  limita- 
tions, and  another  item  which  he  seeks  to  establish  wa& 
the  debt  of  the  wife,  incurred  in  building  a  house  upon 
property  owned  by  her  in  her  own  right.  In  his  original 
answers  to  the  garnishment  he  professed  to  give  all  which 
was  said  by  his  sister  when  she  placed  the  money  in  hi- 
hands,  but  did  not  disclose  that  she  said  anything  about 
paying  the  indebtedness  to  him.  On  the  contrary,  he  then 
sought  to  justify  such  payment  by  the  statement,  in  sub- 
stance, that  to  deduct  his  own.  claim  from  the  amount  to 
be  accounted  for  would  be  in  accordance  with  his  ordinary 
methods  of  business.  Upon  the  trial,  however,  he  swears 
that  in  giving  him  the  money  his  sister  told  him  first  to 
pay  himself  what  they  owed  him,  and  to  hold  thje  balance 
to  be  paid  out  as  she  should  call  for  it. 
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It  is  an  elementary  principle  that  the  presumption  of 
good  faith  attaches  to  all  ordinary  business  transactions, 
and  that  the  burden  of  establishing  fraud  is  upon  the  party 
alleging  it.  There  is  nothing  inherently  improbable  in 
the  claim  that  in  receiving  this  money  it  should  have  been 
stipulated  that  the  garnishee  be  paid  the  debts  justly  his 
"due.  If  so,  then  in  accepting  this  money  he  cannot  be 
-charged  with  fraud,  even  though  he  knew  or  had  reason 
to  believe  that  defendant  intended  thereby  to  defeat 
plaintiff's  judgment,  providing  only  he  did  not  himse.i 
participate  in  such  purpose.  •  Kolin  v.  Clement^  "SS  Iowa, 
589.  We  are  therefore  disposed  to  hold  that,  so  far  as 
the  personal  indebtedness  of  the  defendant  to  the  garn- 
ishee is  concerned,  the  delivery  of  the  money  operated  as 
a  payment.,  but  that  such  effect  cannot  be  given  to  the 
item  of  $540  owed  by  the  wife,  as  hereinbefore  indicated. 
In  other  words,  while  defendant  may  lawfully  hinder  one 
creditor  by  a  goodfaith  payment  to  another,  he  cannot  be 
permitted  to  hinder  his  own  creditor  by  placing  his  funds 
at  the  disposal  of  the  creditor  of  his  wife.  Giving  the 
garnishee  credit,  therefore,  for  the  amount  which,  accord- 
ing to  his  own  answers,  the  defendant  and  his  wife  had 
drawn  from  him  before  the  garnishment,  $569.60,  and  the 
fiiveral  items  of  defendant's  indebtedness,  aggregating 
■$689-28,  there  is  left  in  his  hands,  subject  to  plaintiff's 
claim,  a  balance  of  $54L12.  In  this  estimate  we  have 
made  no  computation  for  interest,  and  in  view  of  the  fact 
that  in  his  answers  the  garnishee  makes  no  claim  for  in- 
terest, and  the  further  fact  that  he  says  he  had  abandoned 
all  hope  of  collecting  his  claims,  and  had  lost  or  destroyed 
fiome  of  the  written  evidence  thereof,  we  think  none 
should  be  allowed. 

III.  There  is  no  evidence  tending  to  sustain  the  alle- 
gation that  plaintiff^s  judgment  was  obtained  by  fraud. 
It  is  easily  possible  that  the  amount  for  which  judgment 
was  obtained  was  greater  than  it  should  have  been,  had 
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defendant  seen  fit  to  make  a  defense.  It  would  seem, 
however,  that  his  feeling  of  security  against  a  collection 
by  execution  was  such  that  he  made  no  defense,  and  he  is 
not  now  in  position  to  complain.  Nor  is  there  anything 
of  merit  in  the  claim  that  the  contract  between  plaintiff 
and  defendant  was  void  for  champerty,  and,  even  if  the 
claim  were  well  founded,  it  would  not  affect  the  validity 
of  the  judgment,  or  plaintiff's  right  to  enforce  the  same* 
It  is  unnecessary  to  consider  the  objection  raised  by 
defendant  and  garnishee  to  the  competency  of  the  defend- 
ant's wife  as  a  witness  for  the  plaintiff.  Even  were  her 
testinftony  eliminated  from  the  record,  the  result  and  con- 
clusion we  have  reached  would  remain  unchanged. 

As  the  case  was  tried  in  equity,  it  is  unnecessary  to 
remand  it  for  further  proceedings.  It  is  therefore  ordered 
that  the  judgment  of  the  district  court  be  modified  by  re- 
ducing the  amount  of  plaintiff 's  recovery  against  the  garn- 
ishee to  $541.12,  with  interest  at  six  per  cent,  from  the 
date  of  the  garnishee's  answers,  September  18,  1896,  with 
costs  of  this  court  taxed  one-third  to  the  appellants  and 
two-thirds  to  the  appellee;  and  as  thus  modified  the  judg- 
ment is  AFFIRMBD. 


T.  L.  FoLBY,  Administrator,  Appellee,  v.  Oudahy  PACKiNa 
Co.,  Appellant. 

240  Action    for    Damages    for    Personal    Injury:     motion    to   strieb: 

^^  AMENDED  ABSTRACT.     A  motion  to  Strike  an  amended  abstract, 

1     filed  shortly  after  the  time  fixed  by  the  rule,  will  not   be 

granted,  where  there  is  no  prejadioe,  and  the  submission  of 

the  canse  is  not  delayed. 

Denial  of  Abstract:     when  DiSREaARDSD.     A  denial  of  an  amended 
d     abstract,  when  not  confessed,   will  be  disregarded  when   not 
sustained  by  a  certification  of  the  record. 

Former  Action:     removal;  dismissal.      The  commencement  of  an 
3     action  in  the  state  court  which  is  subsequently  removed  to  the 
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federal  court,  and  there  dismissed  by  the  plaintiff  without 
trial  or  prejudice,  is  not  a  bar  to  another  action  for  the  same 
cause  in  the  state  ooTirts. 

Administrators:     who  may  aot.     Under  Cbde  section  8297  a  non- 
4     resident  may  be  legally  appointed  an  administrator  in  this 
state. 

Examination  of  Jurors:     dibcrbtion  of  trial  cx)UBT.      Thelati- 
0     tude  to  be  allowed  in  the  examination  of  jurors  is  left  largely 
to  the  discretion  of  the  trial  court,  and  in  the  absence  of  abuse 
of  this  discretion  the  appellate  court  will  not  interfere. 

Contributory  Negligence:  jury  question.  Plaintiff *s  intestate, 
G  who  was  working  on  an  elevated  staging,  left  it  and  in  his 
absence  some  of  the  planks  were  removed,  and  on  returning  to 
work  the  staging  broke  and  he  fell  and  was  killed.  Held,  the 
question  of  his  contributory  negligence  in  not  ascertaining 
the  changed  condition  of  the  staging  was  properly  submitted 
to  the  jury. 

Master  and  Servant :     NEGLiaBNOB :     byidbnoe.     It  is  the  duty  of 
7     the  master  to  provide  and  maintain  a  safe  place  for  the  serv- 
ant to  work,  and  when  a  staging  is  rendered  unsafe  by  order 
of  one  in  charge  of  the  work  for  the  master  and  injury  results 
.  to   an  employe,   the  master  is  chargeable  with    negligence. 
Evidence  considered  and  held  to  show  negligence. 

Appeal  from    Woodbury  District    Court — Hon.  John  F. 
Oliver,  Judge. 

Wednesday,  January  28,  1903. 

The  plaintiff  brings  this  action,  as  administrator  of  the 
estate  of  Iver  Olson,  deceased,  to  recover  damages  for  a 
personal  injury  resulting  in  the  death  of  said  Olson.  The 
defendant  operates  a  packing  plant  at  Sioux  City,  and  at 
the  time  in  question  was  engaged  in  making  repairs  and 
improvements  on  the  buildings  used  in  connection  with 
such  plant.  Plaintiff's  intestate,  was  employed  in  the 
work  as  a  carpenter,  and  on  the  day  of  his  accident  wag 
engaged  upon  a  scaffold  elevated  some  twenty-seven  feel 
above  the  ground,  the  boards  of  which  broke,  whereby  he 
fell  to  the  ground,  and  sustained  injuries  from  which  he 
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died  the  next  day.  It  is  charged  that  the  defendant  negli- 
gently failed  to  maintain  such  scaffold  in  a  safe  condition 
for  the  work  in  which  Olson  was  engaged.  There  was 
trial  to  a  jury  and  verdict  and  judgment  in  favor  of  plain- 
tiff.    Defendant  appeals. — AMrmed. 

Z.  B,  Bohinson  and  Shull  ds  Farnsworth  for  appellant 

J.    W.   Hubbard  and  Wright^  Call   <&  Hubbard  for 
appellee. 

Bishop,  0.  J. — Appellee  has  filed  an  amended  abstract, 
and  appellant  moves  to  strike  the  same — first,  because 
not  filed  in  time;  second,  because  the  same  is  wholly  un- 
X.  Motion  to  uecessary  and  incorrect;  and,  third,  because 
cd  abstract,  appellant's  abstract  sets  forth  suflSciently  the 
record  to  fairly  present  the  questions  raised  by  the  assign- 
ment of  errors.  Subject  to  such  motion  to  strike,  appellant 
files  a  denial  of  said  amended  abstract,  and  avers  that  the 
same  is  incorrect  and  unfair,  and  does  not  contain  the 
entire  record.  The  amended  abstract  was  not  filed  within 
the  time  fixed  by  the  rule  invoked  by  appellant.  It  was 
not  long  delayed,  however,  and  it  does  not  appear  that 
appellant  was  in  any  way  prejudiced  thereby,  or  that 
therefrom  any  delay  occurred  in  the  submission  of  the 
cause.  Where  such  clearly  appears  to  be  the  case,  we 
have  frequently  overlooked  an  infraction  of  the  rule,  and 
we  are  agreed  such  should  be  done  in  this  case.  We  can- 
not consider  the  second  and  third  grounds  of  the  motion. 
Under  rule  22,  a  denial  of  appellant's  abstract  by  the 
appellee  is  to  be  taken  as  true  unless  appellant  sustains 
a.  DBNiALof  ^^^  abstract  by  a  certification  of  the  record; 
^Se^Ssre-  ^^^  ^  denial  by  appellant  of  an  amended 
^^^'  abstract  filed  by  appellee,  unless  confessed, 

must  be  disregarded  when  not  sustained  by  a  certification 
of  the  record. 

11.     The  assignment  of  error  first  presented  in  argu- 
ment raises  the  question  of  the  jurisdiction  of  the  trial 
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•court  over  the  parties  and  the  subject-matter  of  the  action. 
It  appears  that  Olson  died  on  April  8,  1898.  On  April  25, 
1898,  letters  of  administration  were  granted  upon  his 
tjstate  to  Mary  Storsend,  who  qualified  according  to  law. 
Thereafter,  and  at  the  January,  1899,  term,  said  Mary 
Storsend,  administratrix,  commenced  an  action  in  said 
court  against  this  appellant  upon  the  identical  cause  of 
action  here  involved,  which  action  was  removed  from  said 
court,  by  proper  proceedings,  to  the  circuit  court  of  the 
United  States,  Northern  district  of  Iowa,  and  there  re- 
tained. That  upon  a  trial  of  said  action  in  said  circuit 
court,  the  same  was  dismissed  by  said  administratrix  with- 
out final  determination  and  without  prejudice.  Thereafter 
said  Mary  Storsend,  administratrix,  resigned,  and  this 
plaintiflF  was  appointed  administrator  in  her  stead.  This 
action  was  then  brought  by  him  in  the  state  court.  The 
matters  above  referred  to  are  set  up  as  a  separate  defense 
in  the  answer,  and  it  is  said  that,  by  reason  of  the  facts 
alleged,  there  was  no  jurisdiction  in  the  court  below  to 
hear,  try,  and  determine  this  action;  that  the  sole  juris- 
diction over  the  same  rests  and  is  in  said  circuit  court  of 
the  United  States.  Proof  of  the  facts  alleged  having  been 
made,  the  defendant  raised  the  point  by  motion  to  direct 
a  verdict  at  the  close  of  all  the  evidence,  and  again  by 
way  of  motion  for  new  trial. 

We  can  agree  with  counsel  for  appellant  that  in  a  case 

brought  in  the  state  court,  and  proper  steps  being  taken 

to  remove  the  same  into  the  federal  court,  the  state  court 

3.  Former         ^^^  ^^  further  jurisdiction  to  act  in  the  case. 

SS5SS:  dL     We  do  not  agree,  however,  that  where  a  plain- 

miasai.  ^^^  ^^  ^^^^  ^^^^  chooses  to  dismiss  his  action 

after  removal,and  without  prejudice,  he  cannot  again  prose- 
cute an  action  for  the  same  cause  in  any  forum  save  that  of 
the  federal  court  The  only  case  to  which  our  attention 
has  been  called,  holding  the  doctrine  contended  for  is 
Railroad  Co.  v.  Fulton^  59  Ohio  St.  575  (53  N.  E.  Kep.  265, 
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44  L  R  A.  520).  In  that  case  reliance  was  placed 
upon  Cox  V.  Railroad  Co.^  68  Qa.  446.  An  examination 
of  the  latter  case  will  disclose  that  the  point  in  •  question 
was  not  involved.  It  appears  that  an  action  had  beea 
commenced  in  the  state  court^  and  removed  to  the  federal 
court  by  proper  proceedings,  where  it  was  dismissed.  An 
effort  was  made  to  revive  the  action  in  the  state  court,  the- 
evident  purpose  being  to  avoid  the  running  of  the  statute 
of  limitations  against  the  cause  of  action  involved.  It  was 
held,  in  effect,  that,  the  cause  having  been  removed  to  the 
federal  court,  there  was  no  jurisdiction  in  the  stat^  court,, 
to  take  further  cognizance  of  the  same  action ;  that  pro- 
ceedings in  the  nature  of  an  application  to  revive  the 
action  so  previously  commenced  and  dismissed  must  be 
made  to  the  court  having  jurisdiction  thereof.  The  ruling, 
had  no  reference  to  the  cause  of  action  as  distinguished 
from  the  action  itself.  The  Ohio  case  is  criticised  with 
some  severity  in  Oassman  v.  Jarvis  (0.  0.)  100  Fed.  Rep. 
146,  where  it  is  said:  "When  a  cause  has  been  dismissed 
out  of  a  court  of  the  United  States  without  any  trial  or 
determination  of  the  merits,  it  is  not  perceived  why  anew 
suit  may  not  be  brought  on  the  same  cause  of  action  in 
any  court  of  competent  jurisdiction.  The  state  court 
possesses  original  jurisdiction  of  all  such  causes  of  action. 
The  removal  of  the  cause,  and  its  subsequent  dismissal 
untried  and  undetermined,  cannot,,  under  any  known  rule 
of  law,  be  held  to  be  a  merger  of  the  cause  of  action ;  nor 
can  the  removal  and  dismissal  of  the  cause  be  pleaded  in 
abatement  of  the  new  suit  brought  in  the  state  court."' 
See,  also,  Wilson  v.  Milliken^  19  Ky.  Law  Rep.  1843  (44  S.  W. 
Rep.  66042  K  R  A.  449,  82  Am.  St  Rep.  578);  Bush  v.  Ken- 
tucky, 107  U.  S.  110  (1  Sup.  Ot.  Rep.  625,  27  L.  Ed.  854); 
Swift  <&  Co.  V.  Hohlawetz,  10  Kan.  App.  48  (61  Pac 
Rep.  969.  Such  we  conceive  to  be  the  correct  conclusion,, 
and  we  accordingly  hold  that  this  eontention  of  appellant- 
is  without  merit 
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IIL  A  further  assignment  of  error  questions  the 
capacity  of  the  administrator  plaintiff,  and  the  regularity 
of  his  appointment.      It  appears  that  Foley  was  at  the 

4.  ADMiNis-  ti^^  of  his  appointment,  and  still  is,  a  non- 
who^^y  resident  of  this  state;  that  he  resides  in 
*^*  Illinois,  and  there  executed  his  bond  and  took 

the  oath  as  administrator.  His  appointment  is  not  assailed 
upon  any  other  ground.  It  is  the  rule  in  some  of  the 
states  that  an  appointment  of  a  nonresident  as  adminis* 
trator  is  a  void  proceeding,  and  subject  at  any  time  to 
collateral  attack.  Such  rule  has  not  been  adopted  in  this,, 
and  in  still  other  of  the  states.  Tue  provision  of  the 
statute  of  this  state  authorizing  the  appointment  of  aa 
administrator  contains  no  limitations.  Oode,  section  8297. 
The  express  point  here  made  by  appellant  was  ruled  upoa 
by  this  court  in  Railway  Co.  v.  Oouldy  64  Iowa,  848.  In 
that  case  we  held  that  mere  nonresidence  alone  does  not 
disqualify  one  so  that  he  may  not  be  lawfully  appointed 
an  administrator  in  this  state;  that  the  fact  of  nonresi- 
dence is  to  be  considered  simply  in  connection  with  the 
ability,  character  for.  integrity,  etc.,  of  the  proposed  ap» 
pointee,  the  magnitude  and  character  of  the  estate,  and 
tha  extent  of  personal  attention  the  same  will  probably 
require.  No  suflScient  reason  is  presented  for  disturbing 
the  rule  thus  declared,  and  we  therefore  adhere  to  it, 

IV.  In  the  examination  of  jurors,  each  was  asked 
upon  his  voir  dire  by  counsel  for  plaintiff,  "Have  you  any 
connection  of  any  kind  .with  any  casualty  or  employers^ 

5.  BxAMiNA-  insurance  company?"  In  each  instance  the 
on:  discr^  question  was  objected  to,  the  objection  over- 
trial  court     ruled,  and  an  exception  taken.     Such  ruling 

is  assigned  as  error.  It  is  common  knowledge  that  many 
companies  and  corporations  have  beeii  formed  in  thi& 
country  for  the  purpose  of,  and  are  engaged  in,  the  busi- 
ness of  insuring  employers  of  labor  against  damages  grow- 
ing out  of  personal  injuries  sustained  by  employes.     Ol 
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necessity,  such  business  is  carried  on  by  agents,  and  so  it 
is  that  in  most  cities  and  towns  one  or  more  of  such  agents 
<5an  be  found.  It  is  easy  to  understand  that  the  interests 
of  such  companies  lie  on  the  defensive  side  of  cases  such 
as  the  one  at  bar.  And  if  the  defendant  happen  to  be 
insured  in  some  one  or  more  of  such  companies,  the  inter- 
est becomes  a  direct  and  active  one.  That  a  defendant  in 
an  action  of  this  character  may  be  insured  in  some  such 
company  is  immaterial  of  itself.  But  it  is  manifest  that 
a  plaintiff  may  not  desire  to  have  the  jury  which  is  to  try 
his  case  made  up,  in  whole  or  in  part^  of  the  agents  or 
employes  of  such  an  insurance  company.  The  fact  of  such 
employment  would  not  constitute  a  ground  of  challenge 
for  cause,  but,  as  parties  and  their  counsel  cannot  be  ex- 
pected to  know  personally  every  juror  who  may  be  called 
into  the  box,  an  examination  suiBSciently  broad  should  be 
permitted  to  enable  a  party  to  determine  upon  his  perempt- 
ory challenges.  "It  is  the  general  and  well-established  prac- 
tice to  allow  considerable  latitude  in  the  examination  of 
persons  called  to  act  as  jurors,  not  only  to  facilitate  the 
discovery  of  grounds  for  cause,  but  to  enable  the  parties 
interested  to  discover  any  peculiarity  or  conduct-,  associ- 
ation, character,  or  opinion,  or  any  predilection,  of  the 
person  under  examination,  or  other  circumstance  which, 
in  the  opinion  of  the  examiner,  might  influence  the  person 
as  a  juror,  and  affect  his  verdict. "  State  v.  Dooley^  89  Iowa, 
584.  Such  examinations  must  be  left  largely  to  the  sound 
discretion  of  the  trial  court,  and  it  is  only  when  an  abuse 
of  such  discretion  is  clearly  shown  that  this  court  is  author- 
ized to  interfere.  The  ruling  complained  of  does  not  in- 
volve  any  such  abuse  of  discretion. 

V.  At  the  close  of  the  evidence  for  plaintiff,  the 
defendant  moved  for  an  instructed  verdict  upon  substan- 
tially three  grounds,  which  are  presented  in  the  following 
order:  First,  that  the  evidence  shows  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence;  second, 
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that  the  negligence  complained  of  was  that  of  a  co-em- 
ploye, for  which  defendant  is  not  liable;  and,  third,  that 
there  is  no  evidence  of  negligence  on  the  part  of  defendants 
We  think  the  first  ground  of  the  motion  not  well  taken. 
In  respect  thereto,  it  is  suflScient  to  say  that  the  evidence 
shows  the  scaffold  from  which  plaintiff  fell  was  floored  by 
6.  coNTRiBtj-      *  double  thickness    of  two-inch  plank,   and 

gence:°jury     ^as  olevatod  some  distance  above  the  ground. 

question.  j^^  ^j^^  performance  of  his  duty,  Olson  had  left 
the  scaffold  and  gone  into  the  building,  and^  while  gone, 
some  of  the  flooring  planks  were  removed  without  his 
knowledge,  leaving  the  floor  but  one  plank  in  thickness. 
Coming  out  of  the  building,  he  stepped  upon  the  scaffold, 
and  the  single  plank  broke,  precipitating  him  to  the 
groun  J  below.  Whether,  under  the  circumstances  shown, 
there  was  anything  to  particularly  call  his  attention  to  the 
scaffold  floor,  or  whether  there  was  any  reason  why  he 
should  have  made  an  examination  thereof  before  stepping 
upon  it,  and,  as  well,  whether  he  should  have  anticipated 
a  change  in  the  construction  of  the  scaffold  by  the  removal 
of  a  portion  of  the  floor  planking,  were  clearly  questions 
for  the  jury,  and  we  think  there  was  no  error  in  submitting 
such  questions  for  a  verdict 

The  second  and  third  grounds  of  the  motion  may  be 
properly  considered  together.  As  to  the  charge  of  negli- 
gence on  the  part  of  the  defendant,  it  is' said  in  the  motion 
that  "the  evidence  conclusively  shows  the  defendant  com- 
pany furnished  sufficient  and  suitable  material  for  the 
erection  of  the  scaffold  in  question,  and  that  plaintiiF's 
intestate,  assisted  by  his  co-employes,  erected  the  same, 
and  defendant  is  not  liable  fer  the  manner  of  its  construc- 
tion and  maintenance";  and,  furt.ier,  that  **tho  evidence 
shows  conclusively  that  the  scaffold  in  question  was 
changed  as  the  work  progressed,  by  reason  thereof,  and 
the  defendant  is  not  liable  if  the  scaffold  became  unsafe  on 
account  of  the  changes  therein  in  the  progress  of  the  work. " 
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No  contention  is  made  in  the  case  as  to  the  original 
•construction  of  the  scaffold,  and  such  phase  of  the  question 
need  be  given  no  further  consideration.  That  t' ere  was 
r  MASTMi  suflBcient  and  suitable  material  on  the  ground 
Scg%^- '  for  the  proper  maintenance  of  the  scaffold,  we 
evrdence.  think,  may  be  conceded,  although  the  point 
is  controverted  in  the  evidence.  The  record  shows  that 
the  work  under  construction  was  an  inclined  way,  running 
lip  the  side  of  a  slaughter  house,  commencing  on  the 
ground  and  landing  at  one  of  the  upper  stories  of  the 
building.  On  the  side  next  to  the  building  it  was  fastened 
thereto,  and  on  the  outer  side  it  rested  on  supporting 
posts  or  pillars.  It  was  designed  to  drive  cattle  thereon 
from  the  ground  up  into  the  slaughter  house.  The  scaflFold 
in  question  was  a  temporary  structure,  and  was  erected  to 
facilitate  the  erection  of  the  permanent  structure, — said 
inclined  way.  The  work  was  begun  at  the  ground,  and, 
as  it  progressed,  further  and  higher  scaffolding  was  erected. 
The  work  in  which  Olson  was  engaged  at  the  time  of  his 
Accident  was  in  bolting  timbers  to  the  building,  upon 
which  to  rest  that  side  of  the  inclined  way.  Our  attention 
is  not  called  to  any  evidence  to  the  effect  that  the  removal 
of  the  planks  from  the  scaffold  floor  was  in  connection  with 
making  any  change  in  such  scaffold.  There  is  evidence 
tending  to  show  that,  instead  of  resorting  to  the  supply  of 
planks  provided,  the  scaffold  planks  were  taken  and  used 
for  another  and  distinct  purpose.  Now,  the  charge  of 
negligence  relied  upon  by  plaintiff'  is  in  connection  with 
the  unannounced  removal  of  the  flooring  planks,  which,  it 
is  said,  rendered  the  scaffold  dangerous  to  stand  or  walk 
upon.  It  follows  that  the  question  of  the  suflSciency  of 
the  supply  of  planking,  and,  for  that  matter,  the  question 
of  the  making  of  a  change  in  the  scaffold,  if  it  be  insisted 
that  the  record  presents  such  question,  are  material  only 
as  bearing  upon  the  ultimate  question  of  negligence  in- 
volved  in   the  removal   of   the   scaffold   flooring  planks. 
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Taking  into  consideration  the  other  facts  in  the  case,  which 
the  evidence  tends  to  prove,  and  there  certainly  is  no 
theory  upon  which  it  can  be  said,  as  a  matter  of  law,  that 
the  mere  presence  on  the  grounds  of  a  sufficiency  of  ma- 
terial conclusively  rebuts  and  overthrows  all  claim  and 
charge  of  negligence  on  the  part  of  the  defendant.  We 
think  it  must  be  held  that  the  question  of  negligence  is  to 
be  determined  by  having  reference  solely  to  the  subject- 
matter  of  the  removal  of  the  scaflFold  floor  planking,  by 
whom  removed,  and  under  "what  circumstances.  That  it 
is  the  rule  of  all  the  cases  that  the  master  must  provide 
and  maintain  a  safe  place  for  his  employes  to  work  is  well 
settled.  Fink  v.  Ice  Co^^  84  Iowa,  822;  Newbury  v.  Man- 
ufacturing  Co.^  100  Iowa,  441.  And  a  scaffold  is  a  place 
to  work,  within  the  meaning  of  the  rule.  Haworth  v. 
Manufacturing  Co.^  87  Iowa,  765. 

As  we  have  said,  there  is  no  dispute  as  to  the  original 
fiafe  construction  of  the  scaffold.  The  material  question 
of  fact  in  the  case  is,  therefore,  by  whom,  and  under  what 
circumstances  and  authority,  was  the  change  made?  For 
if  it  shall  appear  that  such  was  the  work  <  f  a  co-employe, 
merely,  or  of  any  unauthorized  person,  it  is  clear  that  the 
master  cannot  therefrom  be  charged  with  negligence;  and, 
if  the  verdict  be  predicated  upon  such  facts,  it  should  be 
set  aside.  Such,  also,  is  the  uniform  current  of  the  auth- 
orities. It  appears  in  evidence  in  this  case  that  the  car- 
penter work  was  under  the  general  charge  of  one  Oasey. 
There  is  also  evidence  tending  to  prove  that  one  Blondin 
was  the  foreman  in  immediate  charge,  and  that  on  the  day 
of  the  accident  he  was  the  only  person  present  having 
charge  of  the  work;  that  the  planks  were  removed  and 
used  elsewhere  pursuant  to  his  instructions.  The  wit- 
nesses who  were  workmen  at  the  time  testify  that  they 
received  their  orders  from  Blondin,  and  that  he  directed 
the  manner  in  which  the  work  should  be  performed.  With 
out  further  reciting    the  evidence,   we   think    tufficient 
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appears  to  warrant  the  jury  in  iBnding  that  the  defendant 
had  delegated  the  performance  of  its  duty  to  maintain  a 
safe  place  to  work  to  Blondin,  and  that  his  act  in  ordering, 
the  plank  in  question  removed  was,  in  contemplation  of 
law,  the  act  of  the  defendant.  The  cases  cited  above  in 
principle  support  this  conclusion.  See,  also,  O'^Neil  w. 
Raihoay  Co.,  80  Minn.  27  (51  L.  R.  A.  590),  and  notes  (s. 
C..82  N.  W.  Rep.  1086);  McMahon  v.  Mnifig  Co.y  95  Wis. 
308  (70  N.  W.  Rep.  478,  60  Am.  St  Rep.  117);  Van  Duaen 
V.  Letellierj  78  Mich.  492  (44  N.  W.  Rep.  572);  liyanv. 
Bagaley,  50  Mich.  179  (15  N.  W.  Rep.  72,  45  Am.  Rep.  35)-,. 
Railroad  Co.  v.  Peterson^  162  U.  S.  846  (16  Sup.  Ct.  Rep. 
848,  40  K  Ed.  m^)\  Baldwin  v.  Railway  Co.^  75  Iowa,  297. 

We  conclude  that  there  was  no  error  in  overruling  the 
motion  of  defendant  for  a  verdict. 

VI.  We  have' examined  the  instructions  carefully, 
and,  while  open  to  some  measure  of  criticism  because  of 
extreme  length,  we  discover  no  prejudicial  error.  On  the 
whole,  we  think  the  case  was  fairly  tried,  and  there  ap- 
pears  to  be  no  reason  for  disturbing  the  verdict. — At  firmed. 
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119  W3i        ^*    ^*    JE^WELL,  Appellant,   v.   Sophia  Weinemann,  D.   E.. 
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Jjg    256  Action  to  Determine  Government   Boundary  Lines:      PROOF  OP: 

^^1     103  FIELD  NOTES,  ETO.     In  determining   the    original   government 

1  lines  and  corners,  where  they  are  in  dispute,  courses,  distances, 
measurements,  plats  and  field  notes  must  all  yield  to  the^ 
actual  comers  and  lines  established  by  the  original  govern- 
ment surveyors. 

§ame:      evidenoe   admissible   to  establish.     In  determining  the^ 

2  original  government  lines  and  comers  it  is  proper  to  consider 
the  testimony  of  those  who  saw  them  when  discernible,  their 
practical  location  made  at  a  time  when  presumably  in  exist- 
ence, acquiescence  of  parties,  acts  of  public  authorities  with 
respect  thereto,  boundaries  of  contiguous  tracts  and  their  rep- 
utation and  tradition. 
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Same :     design ation  of  unes  by  vendor  :     estoppel.     Where  the 
3     owner  points  out  the  lines  and  comers  to  one  who  purchases, 
relying  on  the  boundaries  so  designated,  the  vendor  is  e8topi>ed 
from  denying  such  location  of  the  lines. 

Appeal  from  Clay  District  Court. — Hon.  W.  B.  Quarton, 

Judge. 

Wednesday,  January  28,  1903. 

Suit  in  equity  to  quiet  'plaintiff's  title  to  the  N.  -J 
of  section  2,  township  97,  range  85.  Defendants  Daniels 
and  Leary  filed  answer,  denying  plaintiff's  ownership,  and 
claiming  title  to  the  land  in  controversy  as  a  part  of  the  S. 
\  of  section  2  of  said  township  and  range,  pleading  adverse 
possession,  acquiescence  in  an  established  boundary,  and 
an  estoppel.  On  these  issues  the  case  was  tried  to  the 
court,  resulting  in  a  decree  dismissing  plaintiff's  petition 
and  quieting  title  in  the  defendants.  Plaintiff  appeals. 
— AMrmed. 

Cornwall  cfe  Martin  for  appellant. 

Buck  <&  Eirhpatrick  and  Healy  Bros  <k  Kelleher  for 
appellees. 

Dbemer,  J. — Plaintiff  is  the  owner  of  the  north  half 
of  the  section  above  described.  He  obtained  title  to  the 
northeast  fractional  quarter  of  the  section  October  27, 
1894,  by  deed  from  0.  W.  Carpenter  and  wife,  and  to  the 
northwest  fractional  quarter  on  December  10,  1896, 
through  a  sheriff's  deed  under  foreclosure  of  a  mortgage 
made  by  one  Ostrander  to  the  J.  I.  Case  Threshing  Machine 
Company,  which  mortgage  was  assigned  to  plaintiff's  wife, 
and  afterwards  foreclosed  by  her.  Defendants  Daniels 
are  the  owners  of  the  west  200  acres  of  the  west  280  acres 
of  the  S.  ^  of  section  2,  having  acquired  their  title  Decem- 
ber 1,  1893,  by  conveyance  from  Sevdy  and  wife.  Defend- 
ant Leary  is  the  owner  of  the  east  71.25  acres  of  the  S.  E. 
i  and  the  east  80  acres  of  the  west  280  acres  of  the  S.  \  of 

Vol.  119  Iowa.— 17. 
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section  2,  having  acquired  his  title  April  24,  1894,  from 
the  plaintiflF,  Rowell.  The  real  controversy  is  over  the 
lines  and  boundaries  between  these  tracts  of  land,  and  the 
case  in  most  of  its  aspects  is  like  Rowell  v.  Clarke  119 
Iowa,  299.  The  N.  \  of  section  2  is  fractional  according  to 
the  government  >urvey,  but^  if  we  follow  the  field  notes 
and  plat  made  by  the  government  surveyors,  we  must  hold 
I.  Boundary  ^^^*  ^^^  quarter  comers  common  to  sections 
of^^fieS™*^^  2,  3,  4,  and  5  and  the  section  corners  along 
notes,  etc  j^^  south  sides  of  these  sections  are  at  or  near 
where  plaintiff  claims  them  to  be,  and  render  a  de  ree  for 
him,  unless  it  be  for  some  of  the  affirmative  defenses 
pleaded  by  the  defendants,  which  have  already  been  stated 
in  a  general  way. 

But  it  is  well  settled  that  the  line^  actually  run  by  the 
original  government  surveyors  become  the  true  bound- 
aries, and,  if  Lliey  can  be  ascertained  througn  monuments 
erected  by  these  officials,  they  will  control;  and  courses, 
distances,  measurements,  plats,  and  field  notes  must  all 
yield.  TUfordv*  Wilkina^  83  Iowa,  112;  Sayers  v.  City  of 
Lyona^  10  Iowa,  249;  Root  v.  Town  of  Cincinnati^  87  Iowa, 
204.  It  is  well  known  that  the  original  surveys  were 
faulty  in  many  respects,  and  that  they  will  not  stand  the 
test  of  careful  and  accurate  retracing.  It  is  not  the  pur- 
pose of  such  actions  as  this,  or  of  any  other,  for  that  mat- 
ter, to  straighten  out  hues,  or  to  remove  unsightly  crooks, 
however  desirable  such  a  result  might  be.  Ratlins  v. 
Davidson^  84  Iowa,  237.  Hence  everything  yields  to 
known  monuments  and  boundaries  established  by  the 
government  surveyors. 

The  primary  inquiry  in  the  case  is,  have  the  corners 
and  boundaries  as  established  by  the  government  surveyors 
-    O.W.,  ^ri       been  sufficientlv  shown?   It  must  be  conceded 

a.    Same:  cvi-  •' 

misSbi?*to     tl^^t  these  monuments,  which  were  artificial, 

establish.       j^avc  now  to  a  large  exteut  been  oblit-erated ; 

but  in  determining  where  they  were   we    mav    '-onsider 
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not  only  the  testimony  of  those  who  saw  and  iden- 
tified them  when  they  were  discernible,  but  evidence  of 
practical  location  made  at  a  time  when  they  (the  monu- 
ments) were  presumably  in  existence  {Diehl  v.  Zavger 
89  Mich.  601;  Stewart  v.  .Carleton^  31  Mich.  270);  acquies- 
cence of  the  parties  concerned  in  supposed  boundary  lines 
{Joyce  V.  Williamsj  26  Mich.  332);  acts  of  public  author- 
ities and  the  well  established  boundaries  of  other  contigu- 
ous tracts  {Baker  v.  McArthur,  64  Mich.  139  [19  N.  W. 
Rep.  923];  Whalen  v.  Nisbet,  16  Ky.  Law  Rep.  62  [26  S.  W, 
Rep.  188];  Williams  v.  Tschantz^  88  Iowa,  126);  and  repu- 
tation and  tradition  is  also  to  be  considered  in  some 
CQ,se8{£!linknerv.  Schmidt^  114  Iowa,  695). 

A  number  of  surveyors  were  called,  who  had  run  the 
lines  and  boundaries  in  dispute,  and  who  testified  to 
ing  found  the  original  government  corners  commo  to  sec- 
tions 5,  6,  7,  and  8,  3,  4,  and  10,  2,  3,  10,  and  11,  and  1,  2, 
11,  and  12,  and  who  stated  that  these  corners  were  where 
defendants  now. claim  them  to  be.  Some  of  these  survey- 
ors were  called  to  find  out  the  difficulty  with  the  lines,  and 
one  or  more  of  them  testified  that  they  at  that  time  found 
the  field  notes  grossly  incorrect.  The  trestimony  also  shows 
that  improvements  were  made  with  reference  to  these 
corners,  highways  laid  out,  improved,  and  worked,  bridges 
•built,  fences  erected,  school  houses  constructed,  and  lands 
tilled  in  accordance  therewith.  In  some  instances  fences 
were  erected  on  the  lines  thus  established  nearly  thirty 
years  ago.  The  evidence  also  shows  that  resurveys  were 
attempted  some  years  ago,  and  that  the  surveyors  invari- 
ably found  the  field  notes  inaccurate,  and  in  many  in- 
stances grossly  incorrect. 

On  the  face  of  the  record  it  would  be  most  unjust  and 
inequitable  to  hold  that  all  these  corners  and  boundaries 
should  now  be  changed  to  correspond  with  the  plat  and 
field  notes,  which  ar  •  clearly  sliown  to  be  erroneous  and 
incorrect.     To  do  so  would  mean  much  more  than  a  mere 
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decree  for  plaintiff  in  this  particular  case.  It  would 
necessitate  the  relocation  of  highways,  the  removal  ol 
school  houses  and  bridges;  in  fact  an  entire  rearrangement 
of  fences  and  improvements  over  the  whole  north  end  of 
the  township.  The  chief  difficulty  in  this  case  seems  to 
lie  in  the  fact  that  there  is  a  deficiency  of  land  in  the 
township.  This  deficiency  was,  of  course,  according  to  the 
rules  of  the  department,  deducted  from  the  western  and 
northern  sections  or  half  sections  of  land  in  that  township. 
We  are  constrained  to  hold  that  defendants  have  estab- 
lished the  lines  and  boundaries  claimed  by  them,  and  that 
the  decree  of  the  district  court  is  correct 

Moreover,  there  can  be  no  doubt  as  to  defendant 

Leary's  rights  in  the  premises.     He  purchased  his  land 

from  plaintiff;  and  at  the  time  of  his  purchase  plaintiff, 

3.  same:  dc».     through  his  agent,  pointed  out  the  lines  of  his 

lines  by  vcn-   land  and  told  him  just  where  the  boundaries 

dor:  estop* 

peL  were.     Leary  purchased  believing  that  these 

boundaries  were  correct,  and  plaintiff  is  clearly  estopped 
from  now  insisting  that  they  were  and  are  incorrect,  and 
that  a  resurvey  should  be  had,  and  the  lines  re-established 
in  accord  with  the  government  plat  and  field  notes.  No 
citation  of  authorities  is  needed  in  support  of  this  conten- 
tion. By  agreement  plaintiff  established  the  boundaries 
as  now  claimed  by  the  defendant  Leary,  and  the  case  as  to 
him  is  without  merit,  no  matter  where  the  true  boundary 
may  be.  On  the  whole  case  we  reach  the  satisfactory 
conclusion  that  plaintiff's  claim  is  without  merit,  and  that 
the  trial  court  was  right  in  dismissing  the  petition,  and 
rendering  a  decree  for  defendants. — Affirmed. 
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Jas.  a.  Fitzgibbon,  v.  The  Chicago  &  Northwestern  Rail- 
way Company,  Appellant 

Carrier  and  Passenger:  when  relation  exists:  excursion: 
EYIDENOB.  If  one  rides  on  a  special  excursion  train  in  good 
faith,  believing  that  the  conductor  knows  that  he  is  not  a 
member  of  the  excursion  but  that  he  has  the  right  to  accept 
him  as  a  passenger,  and  the  conductor  does  so  accept  him,  the 
relation  of  carrier  and  passenger  is  established. 

Appeal  from  Monona  District  Court. — Hon.  F.  R  Gaynor, 

Judge. 

Wednesday,  January  28,  1903. 

This  is  an  appeal  from  a  second  judgment  for  plaintiff 
in  an  action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  a  passenger  on  defendant's  train. 
The  facts  are  suflSciently  set  out  in  the  opinion  on  a  former 
appeal.     See  108  Iowa,  614. — Affirmed. 

Hubbard^  Dawley  cfe  Wtieeler  for  appellant 

M.  F.  Harrington  and  Frank  Tamisiea  for  appellee. 

McOlain,  J. — The  case  was  retried  on  the  issuee  which 
were  involved  in  the  former  appeal,  and  the  principal 
question  now  before  us  is  whether  there  was  evidence  to 
support  a  verdict  for  the  plaintiff  on  thos3  issues,  in  view 
of  the  law  of  the  case  as  then  established.  The  question 
of  fact  on  which  the  case  has  been  made  to  hang  is  whether 
plaintiff  was  a  passenger.  The  evidence  on  this  question 
is  substantially  the  same  as  contained  in  the  record  on  the 
former  appeal,  save  that  plaintiff  on  the  second  trial  testi- 
fied to  a  more  definite  recognition  of  him  by  the  conductor 
as  an  acquaintance    than  was  shown  on  the  first  trial. 
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Counsel  for  defendant  now  argue  that,  if  plaintiff  knew 
the  train  to  be  a  special  train,  he  knew  that  the  conductoi 
had  no  authority  to  allow  him  to  ride  thereon ;  and  also  that 
he  expressly  avoided  asking  th^^  conductor  whether  or  not 
he  could  ride,  well  knowing  that  permission  would  be  rew 
fused  if  asked.  The  first  of  these  points  is  ruled  against  the 
defendant  by  the  opinion  on  the  former  appeal,  wherein  it 
is  held  that,  **even  if  the  train  was  not  made  up  for  the 
carriage  of  passengers  in  general,  the  defendant,  through 
its  conductor,  had  the  right  to  accept  such  [other]  pas- 
sengers, and,  if  the  conductor  did  accept  the  plaintiff  as 
such  pissenger,  he  will  be  treated  as  such,  in  the  absence 
of  notice  or  knowledge  on  his  part  of  any  limitations  upon 
the  conductor's  authority." 

The  evidence  as  to  whether  plaintiff  did  have  notice 
of  limitation  of  the  conductor's  authority,  or  did  know 
that  he  would  not  be  accepted  if  he  asked  permission  to 
ride,  was  peculiarly  for  the  jury.  There  is  no  such  lack 
of  evidence  in  support  of  plaintiff's  claim  as  to  justify  our 
interference.  The  evidence  tended  to  show  that  plaintiff 
desired  transportation  on  this  special  train,  and  that  he 
went  upon  the  train  with  the  assent  of  the  conductor,  who 
was  aware  that  he  expected  to  be  transported  thereon  as 
a  passenger.  The  real  question  of  diflaculty  is  as  to 
whether  the  conductor  knew  that  plaintiff  was  not  a  mem- 
ber of  the  excursion  party,  and  whether  plaintiff  had 
reason  to  know  that  the  conductor  knew  it.  If  plaintiff 
was  seeking  transportation  in  good  faith  as  a  passenger, 
and  believed,  as  lie  had  a  right  to  believe,  that  the  con- 
ductor had  authority  to  accept  him  as  a  passenger,  al- 
though the  train  was  a  special  excursion  train,  and  further 
believed  in  good  faith,  relying  on  the  conduct  of  the  con- 
ductor, that  the  conductor  knew  he  was  not  a  member  of 
the  excursion,  but  nevertheless  accepted  him  for  transpor- 
tation as  a  passenger,  then  we  cannot  see  why  the  relation 
of  passenger  did  not  arise.     This  conclusion  is  predicated, 
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of  course,  on  good  faith  on  the  part  of  the  plaintiff. 
Whether  there  was  fraud  on  his  part  was  a  question  for 
the  jury.  Therefore  there  was  no  error  in  allowing  the 
plaintiff  to  testify,  over  defendant's  objection,  with  refer- 
ence to  his  belief  as  to  his  right  to  ride  upon  that  train, 
with  the  consent  of  the  conductor. 
The  judgment  is  affirmed. 


Anna  Rambousek  v.  The  Supreme  Council  of  the  Mystio 
Toilers,  Appellant. 

Suit  on  Beneficiary  Certificate:  admission  and  exclusion  of  evi- 
dence :  error.  In  a  suit  on  a  beneficiary  certificate,  it  is 
J  error  to  admit  in  evidence  an  unsigned  affidavit  of  the  sub- 
ordinate lodge  officers  as  proof  of  death,  containing  a  statement 
of  the  standing  in  the  order  of  deceased  which  is  claimed  by  the 
lodge  officers  to  be  untrue,  and  which  has  attached  the  affidavit 
of  plaintiflP  that  all  assessments  due  on  the  certificate  have 
been  paid,  where  such  payment  is  in  dispute.  It  is  also  error 
to  admit  receipts  for  payment  of  assessments  on  the  certificate 
of  plaintiff's  own  membership  in  tha  order. 

Same :     insufficiency  of  evidence.     Evidence  examined  and  held 
2      insufficient  to  support  a  verdict  for  plaintiff. 

Same:  death  loss  payable  from  assessments.  Where  the  uncon- 
8  tradicted  evidenc^e  shows  that  the  only  fund  from  which  a 
death  claim  under  a  beneficiary  certificate  can  be  paid  is  from 
assessments  on  the  members  of  the  order,  and  there  is  no  sliow- 
ing  that  an  assessment  has  been  made  or  that  there  is  a  fund 
available  for  the  payment  of  the  loss,  the  plaintiff  is  not  en- 
titled to  a  judgment. 

Appeal  from  Linn  District  Court, — Hon.  W.  N.  Treichler, 

Judge. 

Wednesday,  January  28,  1903. 

Ac  HON  at  law  to  recover  $2,000  as  the  beneficiary  of 
Joseph  Rambousek.  Trial  to  a  jury,  and  verdict  and  judg- 
ment for  the  plaintiff.    The  defendant  appeals. — Reversed* 

Sager  cfe  Sweet  for  appellant. 

E.  E.  Collins  and  Jamison  cfe  Smyth  for  appellee. 
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Sherwin,  J. — The  plaintiff  sues  to  recover  on  two 
certificates  of  membership  issued  by  the  defendant  to  her 
deceased  husband,  Joseph  Eambousek.  The  constitution 
I.  ADMISSION  of  the  defendant  required  the  beneficiary,  in 
SiOT "f^^-  making  proof  of  death,  to  show  by  the  aflS- 
dencc:  error,  ^^^j^g  ^f  ^^^  president  and  secretary  of  the 
subordinate  council  the  record  therein  of  the  deceased 
member.  The  plaintiff  prepared  and  presented  to  these 
officers  for  their  signatures  an  affidavit  which  they  claimed 
was  false,  and  which  was  m  fact  a  false  statement  of  the 
record  standing  of  her  husband  at  the  time  of  his  death, 
and  they  refused  to  sign  it.  It  was  admitted  in  evidence 
against  the  objection  of  the  defendant,  and,  in  our  judg- 
ment, this  was  prejudicial  error.  It  was,  perhaps,  com- 
petent for  the  plaintiff  to  show  that  she  attempted  to 
comply  with  the  requirements  of  the  association  in  this 
respect,  but  the  paper  which  she  had  prepared,  and  which 
she  was  allowed  to  put  before  the  jury,  contained  a  state- 
ment that  the  assessment  which  the  defendant  claims  was 
not  paid  was  in  fact  paid,  and  that  the  record  of  the  sub- 
ordinate council  Ro  showed.  In  addition  to  this,  there  was 
her  own  affidavit  attached  thereto,  which,  in  effect,  stated 
that  her  husband  had  paid  all  assessments  due  at  the  time 
of  his  death,  and  that  she  held  receipts  therefor,  all  of 
which  wap  incompetent. 

The  plaintiff  was  also  permitted  to  put  in  evidence 
receipts  showing  the  payments  of  assessments  against  her 
on  certificates  of  her  own  membership  in  the  order.  This 
was  error.  They  were  immaterial  and  incompetent,  under 
any  aspect  of  the  case,  when  they  were  received,  and, 
even  adopting  the  theory  of  the  appellee  that  some 
of  them  might  have  been  material  in  rebuttal  as  tending 
to  explain  disputed  receipts  claimed  to  have  been  given  to 
her  husband,  they  were  not  all  so  competent,  and  the 
Exhibit  G,  as  a  whole,  should  not  have  been  received. 
The  affidavit  of  J.    F.    Taake   as  to  the   publication  and 
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mailiag  of  the  Mystic  Toilers  should  have  been  received, 
though  its  exclusion  would  not  alone,  under  the  circum- 
stances, justify  a  reversal;  and  the  same  is  true  regarding 
the  offer  to  prove  the  report  of  the  officers  of  the  subord- 
inate council* 

It  is  contended  that  the  verdict  is  not  supported  by 
the  evidence,  and  this,  we  think,  is  true.  The  law  of  the 
order  provided  for  assessments  to  meet  death  claims,  the 
2.  evidjwcb:  ^^^y  ^*^1^  ^^^  which  Were  to  be  made  through 
JS^^J^*  the  medium  of  a  paper  published  and  mailed 
^*^^  to  each  member  of  the  order;  and,  if  such  as- 
sessments were  not  paid  according  to  the  requirements, 
the  beneficiary  certificates  became  void.  It  is  claimed, 
and,  we  think,  proven  beyond  controversy,  that  the  call 
for  assessment  No.  4  was  duly  published  and  mailed  to  the 
deceased,  and  that  he  failed  to  pay  such  assessment.  The 
record  of  the  subordinate  council  of  which  the  deceased 
and  the  plaintiff  were  members  shows  that  this  assessment 
was  not  paid,  and  it  is  so  shown  by  the  officers  of  such 
council,  and  the  only  testimony  tending  to  contradict  this 
is  the  statement  of  the  son  of  the  plaintiff  that  the  secre- 
tary said  to  him,  after  his  father's  death,  that  the  father 
was  in  good  standing,  and  this  is  denied.  But,  even  if  it 
is  true  that  he  so  stated,  it  would  tend  to  contradict  this 
particular  witness  only,  and  there  is  other  evidence,  un- 
contradicted and  unimpeached,  which  shows  that  no  pay* 
ment  of  the  assesssment  had  been  made. 

It  is  true  there  was  put  in  evidence  over  the  defend- 
ant's objection  two  receipts.  Exhibits  H  and  K,  which  are 
before  us,  whioh  it  is  claimed  were  given  for  the  assess- 
ment in  question.  They  both,  however,  clearly  show 
erasures  and  alterations  in  the  name  of  the  party  to  whom 
they  were  given,  and  there  is  not  a  word  of  testimony 
tending  in  any  way  to  explain  the  alterations,  except  that 
of  the  secretary  of  the  council,  who  said  that  they  were 
receipts  given  to  the  plaintiff  for  her  individual  assess- 
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ments  at  another  time.  Under  such  circumstances  the 
receipts  were  inadmissible  as  evidence  of  the  payment 
claimed,  and  should  not  have  been  received  for  the  consid- 
eration of  the  jury,  and  cannot  now  be  considered  by  us 
as  tending  to  show  such  payment.  The  burden  was  upon 
the  plaintiff  to  explain  the  alterations,  and  this  she  wholly 
failed  to  do.  Robinson  v.  Reed^  46  Iowa,  219;  Maguire  v. 
Eichmeier^  109  Iowa,  301;  1  Greenleaf,  Evidence,  section 
564;  Stephens,  Digest  Evidence,  158,  note  1. 

As  we  have  before  stated,  the  defendant  is  an  assess- 
ment company,  and  by  the  terms  of  the  certificates  sued 
on  the  j)laintiff  would  only  be  entitled  to  receive  the  pro- 
vSAME  death  ceeds  derived  therefrom.  The  uncontradicted 
f?om^a^^  evidence  shows  that  the  defendant- had  no 
"**°^'  other  means  of  paying  these  certificates,  and 

it  is  not  shown  that  any  such  assessment  had  been  made, 
or  that  any  definite  sum  could  be  derived  therefrom. 
Bailey  v.  Association^  71  Iowa,  689;  Rainsharger  v.  As- 
sociation^ 72  Iowa,  191.  The  constitution  of  the  defend- 
ant provides  for  an  equalizing  fund,  which  may  be  drawn 
upon  for  the  payment  of  death  losses,  when  the  "death 
rate  shall  exceed  seven  deaths  per  one  thousand  members 
per  year,  and  not  less  than  seven  assessments  have  been 
made  for  that  year";  and  the  plaintiff  argues  that  she  is 
entitled  to  a  judgment  at  law  thereunder,  and  under  the 
authority  of  Hart  v.  Association^  105  Iowa,  717.  But  the 
trouble  with  this  contention  is  that  the  evidence  aflBrma- 
tively  shows  that  the  fund  in  question  could  not  be  used 
for  the  payment  of  this  loss,  because  the  conditions  allow- 
ing its  use  therefor  did  not  exist.  The  plaintiff  was  not, 
therefore,  entitled  to  a  judgment  at  law  for  the  amount 
claimed,  and,  if  entitled  to  a  judgment  at  all,  it  could 
only  have  been  for  a  nominal  sum. 

We  do  not  discuss  the  other  assignments  of  error, 
because  of  their  insuflSciency. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 
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B.  F.  Long  v.  Nannie  Belle  Wilson  et  al.^  Appellants. 

Abutting  Property:  interest  of  owner  in  street:  change  in 
BOUNDARIES :  An  owner  of  property  abutting  upon  a  public 
street  has  an  interest  in  the  street  distinct  from  his  interest  as 
a  citizen  of  the  mnnicipality,  and  is  not  bound  by  a  decree  in 
a  suit  against  the  city  to  change  and  fix  the  boundaries  of  such 
street  to  which  he  is  not  individually  made  a  party. 

> 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  January  28,  1903. 

Toe  petition  alleged  that  plaintiflF  acquired  lots  5,  6, 
and  7  in  block  8,  abutting  Fifth  street,  in  Tyler's  addition 
to  Perry,  in  1892,  and  shortly  thereafter  occupied  them  as 
a  homestead  for  himself  and  family,  and  has  continued  to 
do  so  since;  that  said  street  is  seventy  feet  wide,  and  the 
only  one  through  which  plaintiff  has  convenient  access  to 
said  property.  It  also  averred  facts  which,  if  true,  indic- 
ate that  said  street,  through  dedicatioi),  had  become  a 
public  street  of  the  city  before  defendants  acquired  block 
4  of  said  addition  in  November,  1900,  and  that  they  have 
since  encroached  on  said  street  by  erecting  a  dwelling 
house,  building  a  fence,  and  planting  shade  trees  up  to 
within  thirteen  feet  of  the  east  line  of  plaintiff's  lots,  and 
threaten  by  other  obstructions  to  prevent  the  use  of  all  the 
said  street,  save  said  strip  thirteen  feet  wide  along  the 
east  side  of  plaintiff's  lots,  and  thereby  interfere  with  hn 
access  to  his  property,  and  the  comfort  and  enjoyment  of 
it  as  a  home,  and  greatly  diminish  its  value.  Plaintiff 
prayed  that  these  obstructions  be  abated,  and  defendants 
enjoined  from  encroaching  on  said  street.     In  the  third 
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division  of  the  answer  the  defendants  aver  that  they  ac- 
quired said  block  4  (describing  it)  of  the  Security  Invest- 
ment Company  of  Baltimore,  November  27,  1900;  that 
prior  to  that  time,  December  19,  1899,  said  company  com- 
menced an  action  against  the  city  of  Perry  to  establish  the 
boundaries  of  said  block,  and  to  quiet  title  against  said 
city;  that  said  city  appeared  and  answered;  that  decree 
was  entered,  as  prayed,  confirming  the  boundaries  of  said 
block  as  claimed  by  defendants.  Copies  of  the  pleadings 
and  decree  in  that  case  were  set  out  as  part  of  the  answer. 
To  this  division  the  plaintiff  interposed  a  general  demurrer 
and  also  that  the  adjudication  was  not  binding  on  plain- 
tiflF,  as  he  was  not  a  party  to  the  action.  The  demurrer 
was  sustained,  and  defendants  appeal. — AMrmecU 

Oiddings  cfe  Winegar  for  appellants. 

White  cfe  Clarke  and  H.  A.  Hoyt  for  appellee. 

Ladd,  J. — For  the  pujrpose  of  this  case,  the  averments 
of  the  petition  and  third  division  of  the  answer  must  be 
treated  as  true.  If  so,  then  defendants  are  encroaching 
upon  and  obstructing  the  only  street  by  which  plaintiff 
has  convenient  ^ccess  to  his  homestead  abutting  thereon. 
The  defendants  justify  this  by  a  decree  in  an  action 
wherein  their  grantor  was  plaintiff  and  the  citv  of  Perry, 
within  whose  limits  the  property  is  located,  was  defend- 
ant, awarding  said  grantor  all  of  said  street,  save  a  strip 
thirteen  feet  wide  along  the  east  side  of  plaintiflf's  lots, 
as  a  part  of  block  4  to  the  east,  and  belonging  to  them. 
Plaintiff  was  not  a  party  to  that  action.  Is  he  bound  by 
the  adjudication?  As  contended  by  appellant,  the  decree 
is  binding  upon  all  citizens  of  the  city  of  Perry  having  no 
interest  in  the  street,  other  than  as  individual  members  of 
the  general  public.  The  legally  constituted  authorities  of 
the  city  stand  for  and  instead  of  its  citizens,  and  may  be 
said  to  represent  them  in  such  litigation.     Clark  v.  Wolf^ 
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29  Iowa,  197;  Lyman  v.  Faria^  58  Iowa,  498;  Cannon  v. 
NeUan^  83  Iowa,  242;  Dicken  v.  Morgan^  69  Iowa,  157. 
This  is  not  questioned.  What  appellee  contends  is  that, 
as  owner  of  the  property  abutting  on  the  alleged  street,  he 
has  a  right  to  and  interest  in  the  street  distinct  and  differ- 
ent from  that  of  the  general  public.  This  doctrine  has 
been  expressly  recognized  in  this  state.  Cook  v.  City  of 
Burlington^  30  Iowa,  94;  Warren  v.  City  of  Lyons^  22  Iowa, 
351.  The  authorities  are  practically  agreed  to  the  same 
effect     Elliott,  Koads  &  Streets,  section  877. 

It  may  not  be  of  importance  to  the  general  public 
whether  a  particular  street  is  vacated  or  not.  It  is  im- 
portant to  the  individual  owner  of  abutting  property  that 
he  shall  be  able  to  get  to  and  from  his  residence  or  busi- 
ness, and  that  the  public  shall  have  the  means  of  getting 
there  for  social  or  business  purposes.  In  such  a  case  access 
to  thoroughfares  connecting  his  property  with  other  parts 
of  the  town  or  city  has  a  value  peculiar  to  him,  apart  from 
that  shared  in  by  citizens  generally,  and  his  right  to  the 
street  as  a  means  of  enjoying  the  fre3  and  convenient  use 
of  his  property  has  a  value  quite  as  certainly  as  the  prop- 
erty itself.  If  this  special  right  is  of  value, — and  it  is  of 
value  if  it  increases  the  worth  of  his  abutting  premises,— 
then  it  is  property,  regardless  of  the  extent  of  such  value. 
Surely  no  argument  is  required  to  demonstrate  that  the 
deprivation  of  the  use  of  property  is  to  that  extent  the 
destruction  of  its  value. 

Under  the  allegations  of  the  petition,  then,  shutting 
off  the  approach  to  plaintiff's  homestead  was  the  taking  of 
his  property,  and  of  this  there  has  been  no  adjudication. 
Haynesv.  Thomas^  7  Ind.  88;  Lackland  v.  Railroad  Co.^ 
81  Mo.  180;  Bradbury  v.  Walton,  94  Ky.  167  (21  S.W.  Rep. 
869);  Heller  v.  Eailroad  Co.,  28  Kan,  625;  Heinrich  v. 
City  of  St.  Louis,  125  Mo.  424  (28  S.  W.  Rep.  626,  46  Am. 
St  Rep.  490);  Bannon  v.  Rohenieiser,  90  Ky.  48  (13  S.  W. 
Rep.  444,  29  Am.  St.  Rep.  855);  Abendroth  v.  Railway 
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Co.,  122  N.  Y.  1  (25  N.  E.  Kep.  496,  11  L.  R.  A.  634,  19 
Am.  St.  B^p.  461);  Cincinnati  <&  Spring  Grove  Ave.  St. 
By.  Co.  V.  Incorporated  Village  of  Cum.minsmlle,  14  Ohio 
St.  523;  Anderson  V.  Turheville,  6  Cold.  160.  As  said  ia 
Ileinrich  v.  City  of  St.  Louis,  supra:  "There  is  no  doubt 
but  a  property  owner  has  an  easement  in  a  street  upon 
which  his  property  abuts  which  is  special  to  him,  and  should 
be  protected.  While  the  owner  of  a  lot  on  a  public  street 
has  the  same  right  to  the  use  of  a  street  that  rests  in  the 
public,  he  at  the  same  time  has  other  rights  which  are 
special  and  peculiar  to  him,  and  the  right  of  ingress  and 
egress  is  one  of  them,  i  his  right  of  access  is  appurtenant 
to  his  lot,  and  ia  private  property.  To  destroy  that  right 
is  to  damage  his  property,  and  when  this  is  done  for  the 
public  good  the  public  must  make  just  compensations." 

We  are  not  questioning  the  power  of  the  legislature, 
through  the  municipality,  tj  vacate  streets.  Ihat  has 
been  fully  recognized  by  this  court.  McLachlan  v.  Town 
of  Gray,  105  Iowa,  259,  and  cases  cited.  Conceding  such 
power,  it  does  not  follow  that  it  may  be  exercised  without 
compensating  abutting  owners  for  the  damages  occasioned 
thereby.  Paul  v.  Carver,  24  Pa.  207  (64  Am.  Rep.  649), 
and  Mc  Gee's  Appeal,  114  Fa.  470  (8  Atl.  Rep.  237),  are 
often  cited  as  announcing  that  compensation  cannot  be 
exa  ted  in  event  of  the  vacation  of  a  street  Although 
the  opinions  broadly  state  this,  it  is  to  be  observed  that 
they  were  causes  in  which  the  municipalities  were  sought 
to  be  enjoined  from  exercising  the  power  to  vacate,  and 
did  not  necessarily  involve  the  right  of  the  abutter  to 
recover  damages.  The  power  to  vacate,  as  we  think,  does 
not  necessarily  depend  on  the  absence  of  the  right  to 
recover  damages  for  the  taking  of  private  property.  Dam- 
ages might  be  awarded  in  a  subsequent  action. 

But  these  cases  are  to  be  further  distinguished,  in 
that  the  publ  c  had  but  an  easement,  and  the  vacation 
amounted  to  no  more  i  surrender  of  this  to  the  owner 
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of  the  fee.  They  seem  in  ibis  respect  to  be  in  iiarmony 
with  our  own  decisions  relating  to  the  vacation  of  a  coun- 
try highway.  In  deciding  this  question,  the  court,  in 
Brady  v.  Shinkle^  40  Iowa,  576,  said:  "That  a  landowner 
may  sustain  damage,  according  to  the  common  acceptance 
of  the  word  on  account  of  a  vacation  of  a  highway,  as 
stated  in  the  question,  cannot  be  doubted.  It  is  equally 
true  that  inconvenience  and  damage  may  result  to  him  by 
ch)8ing  a  road  which  is  miles  away  from  his  land  A 
farmer  may  suffer  serious  loss  and  inconvei.ience  by  the 
*  acation  of  a  highway  over  which  he  is  accustomc  I  to 
travel  and  haul  the  prcd actions  of  his  farm  to  market., 
though  his  land  abuts  upon  no  part  of  it  All  who  use  the 
road  suffer  in  the  same  way.  Whie  one  may  be  more 
largely  injured  than  others,  he  yet  sustains  damages  of  the 
same  character  and  nature  which  all  who  use  the  road — the 
public  generally — suffer.  While  the  road  exists,  he  has  a 
right  to  the  easement.  But  this  right  is  not  different  from 
that  enjoyed  by  the  public  generally.  His  right  then,  is 
such  ab  is  enjoyed  by  the  public.  His  damages  are  those 
shared  by  the  public,  and  no  other."  See,  also.  Grove  v. 
Allefij  92  Iowa,  619;  Mc Kinney  v.  Baker j  100  Iowa,  362. 
This  is  t  e  prevailing  rule.  Levee  Dist  v.  Farmer^  101  Cal. 
178  (85  Pac.  Kej).  569,  23  L.  R.  A.  388);  State  v.  Board  of 
Com'ra  of  Deer  Lodge  Co.,  19  Mont.  582  (49  Pa-*.  Rep. 
147).  See,  contra,  Pear  sail  v.  Supervisors,  74  Mich.  008 
(42  N.  W.  Rep.  77,  4  L.  R  A.  193). 

In  the  vacation  of  an  ordinary  highway,  outside  of  a 
city  or  town,  all  .that  is  done  is  to  yield  control  of  the  ease- 
ment in  the  land,  and  the  right  of  exclusive  possession 
passes  to  the  owner,  to  be  occupied  as  a  private  way,  or 
otherwise,  as  he  pleases.  Its  discontinuance  does  not  of 
necessity  cut  off  access  to  his  property.  The  public  merely 
ceases  to  keep  up  and  repair  tiie  strip  of  lasd  as  a  high- 
way. The  situatio  ,  although  analoi^ous  in  some  respects, 
is  different  with  a  town  or  city   street.     The  abutting  lot 
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owner  cannot  complain  if  the  street  be  left  in  precisely 
the  same  condition  as  a  country  road.  The  municipality 
owes  him  no  legal  duty  of  improving  it  Upon  its  vaca- 
tion, however,  the  fee,  remaining  in  the  city  or  town,  may 
be  devoted  to  whatever  purposes  it  may  choose,  and  hence 
access  be  entirely  cut  oflF.  It  may  be  diverted  absolutely 
from  the  purposes  for  which  dedicated,  and  this  brings  us 
to  the  main  distinction  between  a  country  highway  and  a 
street  The  former  is  established  by  law  for  the  public; 
the  owner  usually  being  paid  value  for  a  mere  easement 
in  his  land,  though  there  may  be  gratuitous  dedication. 
Title  to  the  streets  of  a  city  or  town  is  acquired  by  grant 
with  the  implied  right  of  ingress  and  egress  in  the  abutting 
lot  owner;  the  grantor  or  the  party  making  the  dedication 
of  the  city  or  town  saying  to  him,  "This  rightr  of  ingress 
and  egress  you  shall  have."  Bradbury  v.  Walton^  9^Ky. 
163  (21  S.  W.  Rep.  869).  By  accepting  the  street,  the 
obligation  to  keep  it  open  and  afford  the  dedicator  or  his 
grantees,  near  or  remote,  access  to  abutting  lots  is  clearly 
implied;  and  though,  under  the  plenary  powers  of  the 
legislature  over  all  streets  and  highways,  it  may  be  vacated, 
the  damages  occasioned  thereby  cannot  be  said  to  be  those 
shared  with  the  public  generally,  as  in  the  case  of  a  coun- 
try road,  but  are  in  large  part  peculiar  to  himself. 
Anderson  v.  Turheville^  6  Cold.  160;  Seldon  v.  City  of 
Jacksonville^  28  Fla.  658  (10  South.  Rep.  457,  14  L.  R  A. 
370,  29  Am.  St  Reo.  278);  Moose  v.  Carson,  104  N.  0.  431 
(10  S.  E.  Rep.  689,  7  K  R.  A.  648,  17  Am.  St  Rep.  681); 
Town  of  Rensselaer  v.  Leopold,  106  Ind.  29  (5  N.  E.  Rep. 
761),  and  cases  previously  cited;  People  v.  Marin  Co,,  108 
.Oal.  223  (26  L.  R.  A.  659,)  and  note  in  which  decisions  are 
collected  (s.  c.  37  Pac.  Rep.  203).  Damages  incident  to 
the  occupation  of  the  street  by  a  railroad  are  denied,  in 
the  absence  of  statute,  because  the  inconvenience  occa- 
sioned thereby  is  shared  in  by  the  citizens  generally.  Nor 
do  courts  look  favorably  on  claims  based  on  the  mere 
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inconvenience  arising  from  the  closing  of  streets,  when 
another  approach  remains.  Insurance  Co.  v.  Stevens^  101 
N.  Y.  411  (5  N.  E.  Kep.  858);  Feariny  v.  Irwin,  55  N.  T. 
486;  Dantzer  v.  Railway  Co.,  141  Ind.  604  (89  N.  E.  Kep, 
223,  84  L.  R  A.  769,  50  Am.  St  Rep.  843).  And  no  con- 
sideration  will  be  given  the  claims  of  owners  of  land  not 
abutting  thereon.  Smith  v.  City  of  Boston,  ^  Oush.  254; 
City  of  East  St.  Louis  v.  O'Flynn,  119  111.  200  (10  N.  E. 
Kep.  896,  59  Am.  Kep.  795);  Heller  v.  Railroad  Co., 
28  Kan.  625. 

The  point  involved  was  touched  in  Barr  v.  City  of 
Oskalooaa,  45  Iowa,  275.  The  ruling  there  afl5rmed  sus- 
tained a  demurrer  to  a  petition  that,  while  alleging  the 
vacation  of  the  street,  also  asserted  that  access  to  the 
dwelling  house  was  greatly  obstructed,  not  cut  off.  It  was 
held  that  the  city  had  the  power  to  vacate,  and  that  dam- 
ages could  not  be  recovered  for  the  partial  use  thereof  by 
the  railroad;  but  in  the  course  of  the  opinion,  after 
referring  to  the  statute,  the  court  said:  "This  section 
clearly  confers  upon  the  city  the  power  exercised  in  this 
case,  and  for  an  exercise  of  this  right  the  city  cannot  be 
made  to  respond  in  damages."  But  the  case  has  not  been 
treated  in  subsequent  decisions  as  disposing  of  the  ques- 
tion. Thus  in  Stuhenrauch  v.  Nevenesch,  54  Iowa,  567,  it 
was  mentioned  and  treated  as  open,  but  a  decision  of  it 
expressly  disclaimed;  Barr  v.  City  of  OsHaloosa,  being 
cited.  In  Williams  v.  Carey,  78  Iowa,  194,  the  court  said 
that  the  use  of  the  street  in  Barr^s  Case  had  not  been 
diverted,  but  was  **  still  devoted  to  a  public  use,  different, 
possibly,  from  the  one  intended  by  the  proprietor  wholaid 
out  the  town."  The  writer  of  the  opinion  had  spoken  for 
the  courb  in  Cook  v.  City  of  Burlington,  80  Iowa,  94,  and 
quoted  with  approval  language  from  an  Ohio  case  which  so 
clearly  expresses  our  conclusion  that.it  will  bear  repetition : 
"The  lot  owners  have  a  peculiar  interest  in  the  street^ 
Vol.  119  Iowa.  —18. 
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which  neither  the  local  or  general  public  can  pretend  to 
claim;  a  private  right  in  the  nature  of  an  incorporeal 
hereditament  legally  attached  to  the  contiguous  grounds 
and  the  erections  thereon;  an  incidental  title  to  certain 
facilities  and  franchises  assured  to  them  by  contract  and 
by  law,  and  without  which  their  property  would  be  com- 
paratively of  little  value.  This  easement  appendant  to 
the  lots,  unlike  any  right  of  one  lot  owner  in  the  lot  of 
another,  is  as  much  property  as  the  lot  itself." 

Having  determined  all  necessary  to  a  decision  of  this 
case,  the  question  of  liability  for  damages  ought  to  be 
deferred  until  directly  involved.  It  follows  that,  as  plain- 
tiff had  an  interest  in  the  street  apart  and  distinct  from 
that  enjoyed  by  citizens  generally,  the  adjudication  against 
the  city  of  Perry  was  not  binding  on  him,  and  the  demur- 
rer was  rightly  sustained.  Hine  v.  Railroad  CV>.,  42Iowa, 
5. — Affirmed. 


Harry  Bryce  v.  The  Burlington,  Oedar  Rapids  &  Northern 
Railway  Company,  Appellant 

Personal  Injury:    bnginb  coupler:    assumption  of  risk :    statutes 
construed:      instructions.      Code  sections  2079-2082,   when 

1  construed  as  a  whole,  do  not  require  that  engines  be  equipped 
with  automatic  couplers,  and  an  employe  injured  by  the  neg- 
ligence of  the  company  in  using  an  old  style  coupler  for  the 
engine  is  not  within  the  provisions  of  Code,  section  2083,  re- 
lating to  the  assumption  of  risk.  As  there  was  evidence  tend-  . 
ing  to  support  the  claim  that  plaintiff  assumed  the  risk,  failure 
to  instruct  the  jury  in  relation  thereto,  and  that  automatic 
couplers  are  not  required  to  be  attached  to  engines  was  pre- 
judicial error. 

8anne :     new  appuanoes  :     bvidenob  of.     Failure  to  equip  engines 

2  with  the  latest  coupling  devices  is  not  per  8e  negligence,  but 
where  such  appliances  are  shown  to  be  practical  and  safe  their 
general  use  may  be  taken  into  consideration  by  the  jury  in 
determining  the  question  of  negjligence  in  using  older  and 
different  appliances. 
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Appeal  from  Cedar  Rapida  Superior  Court — Hon.   J.  H. 
KoTHBocK,  Judge. 

Thursday,  Januabt  29,  1908. 

Action  to  recover  for  a  personal  injury.    Judgment  for 
the  plaintiflf.     The  defendant  appeals. — Reversed. 

S.  jC  Tracy  and  Carroll  Wright  for  appellant. 

Rickety  Crocker  cfe  Tourtellot  for  appellee. 

Shebwin,  J. — The  petition  is  in  two  counts,  one  de- 
claring that  the  defendant  was  negligent  as  a  matter  of 
law,  because  it  had  not  equipped  its  switch  engine  with 
automatic  couplers,  and  the  other  averring  that  the  coupler 
on  the  engine  was  old,  antiquated  and  defective.     The 
answer  raised  an  issue  as  to  both    counts,  and  further 
alleged  as  to  the  second  that  the  plaintiff  had  assumed  the 
risk  incident  to  the  use  of  the  antiquated  and  defective 
coupler.     The  trial  court  did  not  construe  the  automatic 
coupler  statute,  or  instruct  the  jury  in  relation  thereto, 
but  submitted  the  case  on  the  general  question  of  negli- 
gence, and  without  any  instructions  on  the  question  of  the 
assumption  of  risk.     It  becomes  necessary,  therefore,  to 
construe  this  statute  for  the    purpose    of    determining 
whether  the  court  erred  'in  failing  to  so  instruct     The 
statute  in  force  at  the  time  the  plaintiff  received  the  in- 
jury complained  of — August  11,  1900 — was  first  enacted 
by  the  28d  General  Assembly  (chapter  18),  which  was  sub- 
stantially reenacted  in  sections  2079,  2080,  2081,  and  2082 
of  the  Code,  which  read  as  follows: 

"2079.  No  corporation,  company  or  person  operating 
any  line  of  railroad  within  this  state  *  *  *  shall  put 
in  use  any  new  car  oc  any  old  one  that  has  been  in  the  shop 
for  general  repairs  to  one  or  both  of  its  drawbars,  that  is 
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not  equipped  with  automatic  couplers,  so  constructed  as 
to  enable  any  person  to  couple  or  uncouple  them  without 
going  between  them. 

"2080.  After  January  1,  1898,  no  corporation,  com- 
pany or  person  operating  a  railway  line  shall  have  upon 
any  railroad  in  this  state  any  car  that  is  not  equipped  with 
such  safety  automatic  coupler. 

'*2081.  No  corporation,  company,  or  person  operating 
any  line  of  railroad  in  this  state  shall  use  any  locomotive 
engine  upon  any  railroad  or  in  any  railroad  yard  in  the 
state  that  is  not  equipped  with  a  proper  and  efficient 
power  brake,  commonly  called  a  'driver  brake.' 

**2082.  No  corporation,  company  or  person  operat- 
ing a  line  of  railroad  in  the  state  shall  run  any  train  of  cars 
that  shall  not  have  therein  a  sufficient  number  of  cars  with 
some  kind  of  efficient  automatic  or  power  brake  to  enable 
the  engineer  to  control  the  train  without  requiring  brake- 
men  to  go  between  the  ends  or  on  top  of  the  cars  to  use 
the  hand  brake." 

This  statute  must  be  construed  in  its  entirety  for  the 
purpose  of  determining  the  legislative  intent,  and,  when 
80  construed  in  the  light  of  the  common  knowledge  and 
I.  enoinkcoui>-  experience  of  the  legislators  and  the  public 
tfonSfri?!?  in  general,  and  construing  the  words  and 
st?i?d1*iS?**"  phrases  used  according  to  the  context  and  the 
generally  approved  and  accepted  usage  of  the 
language,  we  think  the  legislative  intent  is  clear  and  un- 
ambiguous. A  railroad  engine  and  its  tender  are  one  and 
inseparable,  and  while  both  may  properjy  be  classed  as 
**cars"  in  the  construction  of  some  statutes,  it  does  not 
necessarily  follow  that  they  should  be  so  classed  in  the 
construction  of  all  statutes,  regardless  of  the  legislative 
intent.  Thus,  in  Railroad  Co.  v.  O'^Hara^  150  111.  580  (37 
N.  E.  Rep.  917),  the  court  held  that  a  railroad  engine 
should  be  classed  as  a  car  in  construing  a  city  ordinance 
forbidding   railroad    companies   running    trains    or   cars 
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through  the  city  at  a  high  rate  of  speed.  This  construc- 
tion was  manifestly  correct,  and  any  other  would  have 
done  extreme  violence  to  the  intent  and  spirit  of  the  ord- 
inance. In  Mayor  etc.  of  New  York  v.  Third  Ave*  R.  C^(?.  ,117 
N.  Y.  404,646  (22  K.  E.  Kep.  756,)  the  court  had  under  con- 
sideration  a  franchise  granted  the  defendant  on  condition 
that  it  pay  an  "annual  license  fee  for  each  car  now  allowed 
by  law."  At  that  time  license  fees  were  required  by  an 
existing  ordinance  for  "each  accommodation  coach"  or 
"stage  coach,"  and  it  was  held  that  a  street  car  came 
within  the  meaning  of  the  old  ordinance  by  the  very  terms 
of  the  franchise,  because  the  company  was  thereby  bound 
to  pay  the  annual  fee  then  required,  not  one  which  should 
be  thereafter  imposed.  So,  in  the  case  of  Railway  Co,  v. 
Mansouj  81  Kan.  887  (2  Pac.  Rep.  800),  in  construing  a 
statute  requiring  "proper  cattle  guards,"  the  court  held 
that  the  term  "cattle  guard,"  as  employed  in  the  statute, 
meant  one  that  would  prevent  "animals,from  going  on  the 
land  adjoining  the  right  of  way,"  and  that  the  statute  was 
not  complied  with  by  digging  a  pit  under  the  track. 

Neither  these  nor  the  other  cases  along  the  same  line 
cited  by  the  appellee  afford  us  any  material  assistance  in 
construing  our  own  statute,  the  very  laudable  purpose  of 
which  was  to  protect  the  employes  of  railroad  companies 
from  the  extraordinary  hazards  incident  to  the  handling  of 
cars.  Recurring  again  thereto,  it  is  manifest  that  the  words 
"cars,"  used  in  sections  2079,  2080,  and  2082,  were  used 
alone  advisedly,  and  for  tho  purpose  of  distinguishing 
them  from  engines  and  their  tenders,  because  section  2081 
of  this  same  act  expressly  provides  for  the  equipment  of 
all  "engines"  with  a  "proper  and  efficient  power  brake, 
commonly  called  a  'driver  brake,'  "  and,  if  it  had  been  the 
legislative  intent  to  require  engines  to  be  equipped  with 
automatic  couplers  in  addition  to  the  brake,  it  would  have 
been  so  expressed  in  plain  language. 
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At  the  time  this  statute  was  originally  enacted,  no 
action  had  been  taken  by  congress  requiring  self  couplers 
and  air  brakes  on  all  cars  used  in  interstate  commerce, 
and  it  was  a  matter  of  common  knowledge  that  freight 
cars  with  all  kinds  of  couplers  and  draw  heads  were  in  use 
on  all  of  the  railroads  in  the  United  States,  and  that  cars 
belonging  to  the  many  diflferent  roads  were  widely  scat- 
tered. Engines  must  be  used  in  handling  these  foreign 
cars,  and  the  increased  danger  and  inconvenience  of  mak- 
ing a  coupling  where  the  engine  or  tender  was  automatic- 
ally equipped  and  the  car  to  which  it  was  to  be  coupled 
was  not  was  undoubtedly  in  the  minds  of  the  legislators. 
That  the  distinction  which  we  have  pointed  out  was  clearly 
made  and  intended  is  manifested  further  by  the  language 
of  sections  five  and  six  of  the  original  act.  Section  five 
required  railroad  companies  to  "include  in  their  annual 
report  to  the  state  railroad  commissioners  the  number  of 
locomotive  engines  and  cars  used  in  this  state  and  what 
number  is  •  equipped  with  automatic  power  brakes 
and  what  number  of  cars  equipped  with  automatic  safety 
couplers  and  the  kind  of  brakes  and  couplers  used."  Sec- 
tion six  (2083  of  the  Code)  provided  that  a  railroad  com- 
pany "operating  a  railroad  in  this  state  and  using  a  loco- 
motive engine,  or  running  a  train  of  cars,  or  using  any 
freight,  way  or  other  car  contrary  to  the  provisions  of  the 
four  preceding  sections  shall  be  guilty  of  a  misdemeanor," 
the  prohibited  use  of  the  engine  clearly  referring  to  the 
section  requiring  a  power  brake.  The  last  section  referred 
to  provides  that  "any  railway  employe  who  may  be  injured 
by  the  running  of  such  engine  *  *  *  contrary  to  the 
provisions  of  said  sections  shall  not  be  considered  as  waiv- 
ing his  right  to  recover  damages  by  continuing  in  the  em- 
ploy of  the  company";  hence,  if  the  statute  were  construed 
as  contended  for  by  the  appellee,  the  question  of  the  as- 
sumption of  risk  would  be  eliminated  from  the  case.  But 
we  cannot  so  construe  it,  and,  as  there  was  evidence  tending 
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to  support  that  claim  of  the  appellant,  there  wao  pre- 
judicial error  in  not  instructing  thereon,  and  in  not 
directing  the  jury  that  the  statute  requiring  cars  to  be 
provided  with  the  automatic  couplers  did  not  apply  to 
engines  and  their  tenders.  The  instructions  given  did 
not,  therefore,  define  the  issues  clearly,  nor  direct  the  jury 
what  the  material  allegations  thereof  were. 

It  is  not,  in  our  judgment,  negligence  per  se  not  to 
equip  engines  and  tenders  with  the  latest  devices  for  coup- 
ling, but  we  think  it  may  properly  be  shown  that  such 
2.  Same:  new  devices  are  practical  in  the  operation  of  the 
evidence  of.  road,  and  that  they  tend  to  promote  the  safety 
of  employes,  and  that  such  evidence  may  be  properly  con- 
sidered by  the  jury  in  determining  the  question  of  negli- 
gence in  using  some  older  or  different  appliance.  2 
Thompson,  Negligence,  section  2268.  But  without  this 
showing  of  practicability  and  additional  safety  it  is  not, 
as  we  view  it,  competent  to  show  that  such  appliances  are 
in  general  use  by  other  roads,  for,  if  an  appliance  is  not 
practical  and  safe,  the  fact  of  its  general  use  would  not 
alone  excuse  the  defendant.  2  Thompson,  Negligence, 
sections,  2253,  2254.  See,  also,  Metzgar  v.  Railway  Co.^ 
76  Iowa,  887. 

1^'or  the  reasons  given,  the  judgment  is  beversed. 


AnoLPHUS  BuscH  v.  Ella  Hall,  John  Hall,  Daisy  Hall  aot^ 
W.  0.  Brown,  Appellants. 

Action  to  Redeem  From  Tax  Sale:  serviob  op  ARauMSNT: 
WAIVER  of  right  TO  OPEN.  Under  Sapreme  Oourt  Rule  89 
1  (Oode,  section  2156),  where  the  appellee  has  the  burden, 
though  he  does  not  waive  his  right  to  open  by  serving  the 
proper  notice,  yet  failure  to  file  argument  thirty  days  be- 
fore hearing  can  be  treated  as  a  waiver,  and  appellant,  having 
fil«Ml  his  argument  ten  days  before  the  hearing,  appellee  may 
reply  three  days  before  the  hearing  and  have  the  cause  submit- 
ted at  that  term. 
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Tax  Sale:     who  may  rbdebsc:     manner   of:       The   holder   of  a 
2     mortgage  has  saoh  an  interest  in  land  as  will  entitle  him  to 
redeem  from  a  tax  sale  prior  to  the  issuance  of  a  yalid  tax 
deed. 

Right  of  Redemption:     whbn  terminated.     This  right  of  redemi>- 

8     tion  terminates  ninety  days  after  completed  seryice  of  notice 

of  the  expiration  of  the  period  of  redemption,  as  provided  in 

Code,  section  1441,    and  not  upon  issuance  of  the  treasurer's 

deed. 

Same:    redemption  where  notice  ib  not   given  :     sections  1440 

4  AND  1445  distinouished.  Where  a  tax  deed  has  issued  and  the 
notice  prescribed  by  section  1441  has  not'  been  given,  anyone 
entitled  to  redeem  before  issuance  of  the  deed  may  do  so  there- 
after, under  Oode,  section  1440,  the  provisions  of  section  1445 
not  being  applicable  in  such  a  case.  These  sections  and  oases 
thereunder  discussed  and  distinguished. 

Same:     fraud  in  PROOURmo  deed  :     evidbnce.     In  this  case  the 

5  tax  deed  isffued  upon  proper  notice,  and  plaintiff  as  mortgagee, 
is  not  entitled  to  maintain  an  action  to  redeem  thereafter,  in 
the  absence  of  a  showing  that  the  deed  was  fraudulently  ob- 
tained. Evidence  considered  and  held  insufficient  to  show 
fraud  or  to  estop  defendants  from  asserting  title  under  the  tax 
deed. 

Appeal  from  Union  District  Court — Hon.  W,  H.  Tedford, 

Judge. 

Thursday,  January  29,  1903. 

Ella  Hall  was  the  owner  of  lot  5  in  Devoe's  First  ad- 
dition to  the  city  of  Oreston,  and,  with  her  husband,  John 
Hall,  occupied  it  as  their  homestead.  November  27, 1893, 
they  executed  a  mortgage  thereon  to  secure  their  three 
notes  amounting  to  $2,500  to  Adolphus  Busch.  No  part  of 
this  indebtedness  has  been  paid,  and,  notwithstanding  the 
stipulation  contained  in  the  mortgage  that  the  mortgagors 
shall  pay  the  taxes,  these  became  delinquent,  and  a  tax 
deed  was  executed  to  W.  H.  Perrigo,  the  certificate  holder, 
January  13,  1898.  Four  days  later  Perrigo  entered  into  a 
written  agreement  with  Daisy  Hall,  an  unmarried  daughter 
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of  the  mortgagors,  who  made  her  home  with  them,  to  con- 
vey the  premises  to  her  upon  the  payment  of  $562,'  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  from 
December  18,  1897,  at  any  time  before  April  1, 1898.  This 
was  the  amount  which  would  have  been  necessary  to 
redeem,  with  a  small  judgment  against  John  Hall  of  about 
$50  and  an  insurance  premium  added.  February  10,  1898, 
Daisy  Hall  assigned  this  contract  to  W.  0.  Brown,  and  to 
him  Perrigo  conveyed  the  title  March  26,  1898.  On  the 
same  day  Brown  contracted  to  convey  the  premises  to  her 
upon  repayment  at  any  time  before  March  28,  1900.  In 
August,  1898,  the  mortgagee  tendered  Brown  the  amount 
required  to  reimburse  him,  conceded  to  be  sufScient  to 
effect  redemption,  and,  upon  refusal  to  accept,  this  action 
was  brought  to  redeem.  From  a  decree  granting  the  relief 
prayed,  defendants  appeal. — Reversed. 

Svllivan  cfe  Sullivan  and  Hugh  M.  Fry  for  appellants. 

Cummins^  Hewitt  cfe  Wright  and  P.    C*    Winter  for 
ppellee. 

Ladd,  J. — Appellants'  abstract  was  filed  December  3, 

1901,  and  their  argument  September  2,  1902.     Appellee 

fled  an  amendment  to  the  abstract  September  12,  1902, 

1.  Court  niie:     and    his    argument  October    6th,  following, 

gument:        though  sorvcd  ou  the  4th.     The  cause  was  as- 

waiver  of 

right toopen,  signed  for  hearing  October  9,  1902.  The  ap- 
pellants  claim  that  appellee  was  in  default  in  not  having 
served  his  argument  ten  days  prior  to  the  hearing,  and 
asked  for  submission  on  the  record  as  of  that  date.  But, 
as  the  burden  was  on  appellee,  he  had  the  right  to  open. 
He  could  waive  this  right  **by  serving  notice  in  writing  of 
bis  intention  to  do  so  upon  appellant  or  his  attorney  at 
least  thirty  days  before  the  day  assigned  for  the  hearing 
of  the  cause.  Appellant  will  then  be  entitled  to  open  the 
argument,  and  must  serve  copies  of  his  argument  upon 
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an  attorney  for  each  appellee  ten  days  before  the  hearing. 
Appellee  may  then  and  at  least  three  days  before  the  sub- 
mission, serve  upon  an  attorney  for  each  appellant  copies 
of  his  argument^  which  must  be  confined  strictly  to  mat- 
ters in  reply  to  appellant's  argument.*'  Rule  of  court 
39  (Code,  section  4189).  Suppose  no  such  notice  of  in- 
tention not  to  argue  has  been  served,  what  shall  be  done 
with  the  case?  Can  the  appellee,  by  failing  to  serve  it, 
continually  postpone  hearing,  and  thereby  prevent  a  de- 
cision? We  think  not.  By  serving  notice,  the  appellee 
may  compel  the  appellant  to  file  his  argument,  or  have  the 
cause  dismissed  for  want  of  prosecution.  But  this  will  not 
prevent  the  appellant  from  treating  appellee's  failure  to 
file  argument  thirty  days  before  the  hearing  as  a  waiver  of 
the  right  to  open  and  file  his  argument  ten  days  before  such 
date.  And,  if  he  does  so,  appellee  may  respond  by  serving 
a  reply  three  days  before  the  hearing,  and  have  the  cause 
submitted  at  that  term.  i 

II.     At  the  outset  the  defendants  challenge  the  plain- 
tiff's right  to  maintain  this  action  on  the  ground  that  a  tax 
deed  regularly  issued  cannot  be  assailed  by  one  having  no 
2   Tax  sale:       title.     No  doubt  the  executiou  of  the  mort- 
d^emTmant    g^go  to  plaintiff  transferred  no  estate  in  or 
ncr  of.  ^j|.|^  j.^  ^jj^  land.     It  merely  created  a  specific 

lien  or  charge  thereon  in  favor  of  the  plaintiff.  Robert- 
son V,  Moline  Milbttm  cfe  Stoddard  Co,^  88  Iowa,  463; 
Newman  v.  Be  Lorimer^  19  Iowa,  244;  White  v.  Bitten- 
myer^  30  Iowa,  268;  Oower  v.  Winchester^  33  Iowa, '303. 
But  it  was  sufficient  to  entitle  the  mprtgagee,  or  any  one 
having  an  interest  or  lien  on  the  property,  to  redeem  from 
the  tax  sale  before  the  treasurer's  deed  had  issued.  Adams 
7),  Reale^  19  Iowa,  61;  Byington  v.  Bookwalter^  7  Iowa, 
512;  PiiFnerv.  Kraptel^  28  Iowa,  27;  Rice  v.  Nelson^  27 
Iowa,  148;  Byington  v.  Rider^  9  Iowa,  566;  Byington  v. 
Wa/shj  11  Iowa,  27;  Foster  v.  Bowman^  55  Iowa,  237; 
Burton  v»  Hintrager^  18  Iowa,  348;  Cummings  v.  Wilson^ 
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59  Iowa,  14;  Lloyd  v.Bunoe^  41  Iowa,  660;  Witt  v.  Mew- 
hirter,  57  Iowa,  545.  Such  right  of  redemption,  though 
enforceable  in  court,  may  be  exercised  without  suit;  but 
after  the  execution  of  a  tax  deed  redemption  is  to  be 
effected  through  an  action  in  court.  This  appears  from 
section  1440  of  the  Oode:  "Any  person  entitled  to  redeem 
lands  sold  for  taxes  after  the  delivery  of  the  deed  shall  do 
so  by  an  equitable  action  in  a  court  of  record,  in  which  all 
persons  claiming  an  interest  in  the  land  derived  from  the 
tax  sale,  as  shown  by  the  record,  shall  be  made  defendants, 
and  the  court  shall  determine  the  rights,  claims  and  inter- 
est of  the  several  parties,  including  liens  for  taxes  and 
claims  for  improvements  made  on  the  land  by  the  person 
claiming  under  the  tax  title.  No  person  shall  be  allowed 
to  redeem  land  sold  for  taxes  in  any  other  manner  after 
the  service  of  notice  provided  for  by  the  next  section  and 
the  execution  and  delivery  of  the  treasurer's  deed.'' 
Manifestly,  "any  person  entitled  to  redeem"  is  any  one 
having  such  an  interest  in  or  lien  on  the  property  as  that, 
but  for  the  deed,  he  might  have  paid  the  county  auditor 
the  ^lecessary  amount,  and  procured  a  certificate  of 
redemption. 

That  the  right  to  redeem,  either  with  or  without  suit, 
continues  until  such  right  is  in  some  way  cut  off,  seems 
axiomatic.  The  statute  provides  but  one  method  of  ac- 
5.  RIGHT  of  complishing  this,  and  that  is  by  serving  notices 
^c?ier°°*  on  the  persons  in  the  manner  and  making 
minated.  proof  thereof  as  prescribed  in  the  succeeding 
section.  It  is  the  completed  service  of  this  notice  according 
to  the  plain  language  of  the  statute,  and  not  the  issuance 
of  the  deed  by  the  treasurer,  which  terminates  the  period 
of  redemption  ninety  days  thereafter.  That  the  last 
sentence  of  section  1440  prohibits  redemption,  save  by 
suit,  where  proper  notices  have  been  given,  is  not  incon- 
sistent with  the  construction  of  the  preceding  portion  as 
including  actions  to  redeem  where  the  period  of  redemption 
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has  not  been  terminated  by  the  completed  service.  Indeed, 
from  subsequent  provisions  of  the  Code  the  latter  appears 
to  be  the  controlling 'purpose  of  the  section.  Section  1441 
provides  for  the  termination  of  the  period  of  redemption 
ninety  days  after  the  completed  service  of  notice  as  therein 
specified,  and  the  next  section  for  the  issuance  of  a  deed 
by  the  county  treasurer  at  the  end  of  such  period  in  the 
form  set  out  in  extenao  in  the  section  following.  Under 
section  1444  the  deed,  when  recorded,  vests  in  the  pur- 
chaser "all  the  right,  title,  interest,  and  estate  of  the 
former  owner  in  and  to  the  land  conveyed,  and  all  the 
right,  title,  interest,  and  claim  of  the  state  and  county 
thereto,  and  shall  be  presumptive  evidence  in  all  the 
courts  of  this  state  in  all  the  controversies  and  actions  in 
relation  to  the  rights  of  the  purchaser,  his  heirs  or  assignees, 
to  the  land  thereby  conveyed,  of  the  following  facts:  (1) 
That  the  real  property  conveyed  was  subject  for  taxation 
for  the  year  or  years  stated  in  the  deed;  (2)  that  the  taxes 
were  not  paid  at  any  time  before  the  sale;  (3)  that  the 
real  property  conveyed  had  not  been  redeemed  from  the 
sale  at  the  date  of  the  deed;  (4)  that  the  propertjc  had 
been  listed  and  assessed;  (5)  that  the  taxes  were  levied 
according  to  law;  (6)  that  the  property  was  duly  advertised 
for  sale;  (7)  that  the  property  Was  sold  for  taxes  as  stated 
in  the  deed."  It  is  conclusive  evidence  of  certain  facts, 
not  necessary  to  be  mentioned  at  this  time. 

Then  comes  section  1445,  which  appellant  contends 
prohibits  plaintiff  as  mortgagee  from  maintaining  this 
action:  **In  all  actions  involving  the  title  to  real  estate 
claimed  and  held  under  a  deed  executed  substantially  as 
aforesaid  by  the  treasurer,  the  person  claiming  title  ad- 
verse to  the  title  conveyed  thereby  shall  be  required  to 
prove,  in  order  to  defeat  the  title,  either  that  the  real 
property  was  not  subject  to  taxation  for  the  year  or  years 
named  in  the  deed,  that  the  taxes  had  been  paid  before 
the  sale,  that  the  property  had  been  redeemed  from  the 


Jan.  1903]  Busch  v.  Hall.  285 

sale  and  that  such  redemption  was  had  or  made  for  the 
use  and  benefit  of  persons  having  the  right  of  redemption, 
or  that  there  had  been  an  entire  omission  to  list  or  assess 
the  property,  or  to  levy  the  taxes,  or  to  give  notice  of  the 
sale,  or  to  sell  the  property,  but  no  person  shall  be  per- 
mitted  to  question  the  title  acquired  by  a  treasurer's  deed 
without  first  showing  that  he,  or  the  person  under  whom 
he  claims  title,  had  title  to  the  property  at  the  time  of 
the  sale,  or  that  the  title  was  obtained  from  the  United 
States  or  this  state  after  the  sale,  and  that  all  taxes  due 
on  the  property  have  been  paid  by  such  person,  or  the 
I)erson  under  whom  he  claims  title." 

Some  features  of  this  section  deserve  special  attention. 
The  first  is  that,  in  order  to  defeat  the  tax  title,  some  one 
of  the  facts  of  which  the  deed  is  presumptive  evidenpe 
4.  SAMBtre-      under  the  preceding  section  must  be  nega- 

demptioii 

where  notice  tivod.    The  termination  of  the  right  to  redeem 

19  not  gfiven:     , 

sertions  14^    ig  not  oue  of  these,  and  is  mentioned  in  neither 

and  IA4S  dis-  ^ 

tinguished.  gectiou.  Nouo  of  thoso  relate  in  any  way  to 
the  procedure  incident  to  the  issuance  of  the  deed.  The 
section  in  terms  applies  only  to  the  title  "held  under  a 
deed  executed  substantially  as  aforesaid  by  the  treasurer.'' 
A  deed  is  not  executed  by  that  oflScer  as  aforesaid  if  he 
proceeds  in  the  absence  ut  completed  service  on  file  in  his 
office.  Oan  it  be  that  the  law  makers  intended  to  deprive 
the  owner  of  the  right  to  redeem  when  such  right  has  not 
been  cut  off  in  the  manner  provided  by  law,  and  he  has 
been  deprived  of  the  naked  legal  title  by  the  inadvertent 
execution  of  the  tax  deed  by  the  county  treasurer^  Such 
would  be  the  unavoidable  result^  as  remarked  in  Swan  v. 
Harvey^  117  Iowa,  58,  if  the  last  section  is  to  be  construed 
as  applicable  in  all  cases  where  treasurer's  deed  has  issued, 
for  he  might  be  unable  to  negative  a  single  matter  made 
by  this  statute  essential  to  his  recovery.  The  section  as- 
sumes as  a  prerequisite  the  formal  acquirement  of  a  deed 
under  the  procedure  prescribed  by  law;  that  is,  the  service 
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and  proof  of  statutory  notice,  by  which  the  right  of  re- 
demption is  terminated.     Until  that  right  is  cut  off,  any 
person  entitled  to  redeem  before  the  deed  issued  may 
maintain  an  action  to  do  so  thereafter  under  section  1440. 
Lynn  v.  Morae^  76  Iowa,  665;   White  v.   Smithy  68  Iowa, 
313;  Paxton  v.  Boss,  89  Iowa,  661;  Adams  v.  Burdick^  68 
I   Iowa,  666;  Bowers  v.  Halleck^  71  Iowa,  218;  Hintrager  v. 
McElhinny^  112  Iowa,  325;  Swan  v.  Harvey^  117  Iowa,  58, 
No  doubt  those  speaking  for  the  court  have  not  always 
kept  clearly  in  mind  the  distinction  between  actions  under 
the  two  sections  quoted.     Thus  Lynn  v,  Morse^  suprajWo^B 
an  action  to  redeem  under  section  898,  Code  1873  (section 
1440,  Oode),  but  the  court  refers  to  section  897  (section 
1445,  Oode)  in  holding  that  plaintiff  had  such  an  interest 
in  the  land  as  that  he  might  maintain  the  action.    White  v. 
Smith^supra^weiQ  an  action  to  redeem,and  the  court,  in  hold- 
ing that  plaintiff,  as  executor,  might  maintain  the  action, 
merely  cites  decisions  defining  the  interest  necessary  to 
entitle  one  to  redeem  from  the  tax  sale  before  deed  has 
issued.     In  Adams  v.  Burdick^  supra^  and  Bowers  v.  Hal- 
lock^  supraj  it  seems  to  have  been  assumed  that  title  must 
be  shown  before  the  action  to  redeem  can  be  maintained. 
It  is  to  be  noted,  however,  that  in  these  cases  the  parties 
based  the  right  to  make  redemption  upon  the  ownership  of 
the  full  title,  and  not  a  lesser  interest  or  lien.     They  had 
title  or  nothing,  and  hence  the  right  of  one  having  any- 
thing short  of  title  to  maintain  the  action  was  not  involved. 
Faxtan  v.  Boss^  though  apparently  an  attack  on  the  title, 
was  treated  in  all  respects  as  an  action  to  redeem,  and  in 
it  the  distinction  between  these  sections  is  pointed  out, 
and  the  right  to  maintain  an  action  under  section  1440  by 
any  one  having  any  right  to  or  interest  in  the  property 
expressly  recognized.     That,  where  the  tax  deed  has  issued 
in  pursuance  of  the  procedure  prescribed,  any  one  attack- 
ing the  title  thereunder  must,  under  section  1445,  first  show 
title  in  himself,   appears  from  a  long  line  of  decisions. 
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Petersborough  Sav.  Bank  v.  Des  Moines  Sav.  Bank^  110 
Iowa,  519;  Varnum  v.  Shuler^  69  Iowa,  92;  Manufacturing 
Co.  V.  Beed^  69  Iowa  546;  Hintrager  v.  Kiene^  62  Iowa, 
605;  Chandler  V.  Keeler^  ^Q  lo^dL^  h9Q\  Foster  v.  Ellsworth^ 
71  Iowa,  262;  Baird  v.  Law^  93  Iowa,  742;  Nicodemus  v. 
Young^  90  Iowa,  423;  Shelley  v.  Smithy  97  Iowa,  259;  Oill 
V.  Candler^  114  Iowa,  382.  In  State  t?.  Havrah^  101  Iowa, 
486,  the  rule  was  applied  to  an  action  begun  by  the  state, 
the  court  saying;  "The  object  of  this  statute  is  to  prevent 
a  stronger  from  questioning  the  tax  title,  and  to  make  it 
secure  against  all  except  the  true  owner.  The  reason  of 
the  statute  is  the  same  when  applied  to  a  suit  brought  by 
the  state;  and  it  was  incumbent  on  the  state,  before  it 
could  question  the  title  o1  the  defendants,  to  establish  its 
own.''  In  Johns  v.  OriMn^  76  Iowa,  419,  the  holder  of  a 
tax  certificate  was  denied  the  right  to  question  the  tax 
title,  tha  court  saying:  "It  wi«l  not  do  to  show,  as  a 
compliance  with  the  provision  of  the  statute,  a  lien  or  con- 
tingent right  to  the  acquisition  of  title.  The  law  requires 
that  the  title  to  the  land  be  shown." 

In  OriMth  v.  Utley^  76  Iowa,  292,  the  tax  deed  was 
held  to  be  void  for  uncertainty,  and  defendants  merely  to 
have  the  right  to  redeem  from  the  sale,  as  plaintiffs  had  no 
right  other  than  to  receive  the  amount  necessary  to  redeem. 
As  already  indicated,  and  as  appears  from  these  authori-  * 
ties,  section  1445  of  the  Code  has  reference  to  title 
acquired  on  completed  sales;  and  actions  merely  to  redeem, 
where  the  period  allowed  for  that  purpose  has  not  expired 
or  been  terminated  in  the  statutory  way,  are  not  within 
its  terms.  In  such  cases  the  tax  deeds  are  issued  without 
authority,  and,  though  not  absolutely  void,  they  do  not 
have  the  effect  **to  terminate  the  right  of  redemption,  and 
title  conveyed  by  them  is  subject  to  be  defeated  by  the 
exercise  of  that  right;  and,  as  long  as  the  right  to  redeem 
the  land  exists  there  is  no  completed  sale." 
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Sly  field  v.  Barnum^  71  Iowa  245;  Swan  v.  Harvey^ 
supra^  and  cases  cited  therein.  This  conclusion  harmon- 
izes the  previous  decisions  of  this  court,  gives  effect  to 
each  of  the  sections  mentioned,  and  a  fair  construction, 
and,  while  shielding  the  tax  deed,  issued  on  proper  notice, 
from  assaults  by  strangers  to  the  title,  guards  the  rights 
of  others  entitled  to  protection  by  permitting  them  to  dis- 
charge the  tax  burdens  at  any  time  before  the  right  to  do 
so  has  been  terminated  by  the  only  method  provided  for 
that  purpose.  • 

III.     No  question  is  made  but  that  Perrigo  acquired 
the  tax  deed  as  a  result  of  strict  compliance  with  the 
statutes.     He  conveyed  to  the  defendant  Brown,  and  the 
5,  samb:  fraud    1***^^    agreed,  upon  reimbursement    of  the 
de&?clrt?°*  amount  by  him  expended,  to  deed  the  prop- 
^~**'  erty  to  Daisy  Hall.     Were  this  all,  plaintiff, 

as  mortgagee,  would  not  be  entitled  to  maintain  the  action. 
But  he  alleges  that  the  tax  deed  was  fraudulently  obtained 
through  a  transaction  which  amounted  to  the  payment  of 
the  taxes  by  those  under  obligation  to  discharge  the  tax 
lien,  and,  if  this  has  been  established,  any  title  acquired 
under  the  tax  sale  inured  to  his  benefit,  and  defendants 
are  estopped  from  asserting  any  title  thereunder  in  them- 
selves as  against  him.  Porter  v.  Laiferty^  33  Iowa,  254; 
%Stear8  v.  Hollenheck^  38  Iowa,  550;  Fair  v.  Brovm^  40 
Iowa,  210;  Oarrettson  v.  Sco/ieldj  44  Iowa,  35;  Beacham 
V.  Ourney^  91  Iowa,  621;  Cone  v.  Wrody  108  Iowa,  260.  If 
estopped  from  asserting  title  in  themselves  as  against  the 
mortgagee,  defendants,  of  course,  would  not  be  in  a  situa- 
tion to  insist  on  proof  of  title  in  plaintiff  under  the  statute. 
A  careful  reading  of  the  record  has  failed  to  convince 
us,  however,  that  Daisy  Hall  was  acting  in  any  save  her 
own  interest.  She  was  sui  juria^  and  had  a  perfect  right, 
if  she  did  so,  to  procure  title  to  the  homestead  by  purchas- 
ing the  tax  title.  That  she  bought  it  for  herself  is  aflSrm- 
atively  proven.     True,  she  had  lived  with  her  parents  on 
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the  premises  up  to  the  time  of  her  departure  for  Chicago 
about  the  Ist  of  November,  1897.  Notices  of  the  expira- 
tion of  redemption  had  been  served  on  them  the  16th  and 
16th  days  of  September  previous.  She  knew  of  this,  and 
of  the  existence  of  the  mortgage  to  plaintiff.  Indeed,  she 
had  written  to  him  September  12,  1897,  in  the  absence  of 
her  father,  and  in  response  to  a  letter  to  him,  suggesting 
that  plaintiff  take  no  action  till  the  return  of  her  father, 
who,  her  mother  thought,  could  settle  with  him,  and 
that  court  in  which  suit  could  be  begun  on  ten  days' 
notice  would  not  convene  until  December.  This  can- 
not be  said  to  have  been  done  in  order  to  lull  him  into 
security,  for  she  is  not  shown  to  have  then  known  that  the 
taxes  were  unpaid,  or  that  Ferrigo  was  about  to  serve 
notices  or  take  a  tax  deed.  Besides,  a  delay  of  but  a  few 
days  was  requested,  and  not  beyond  the  period  of  redemp- 
tion. There  is  not  a  particle  of  evidence,  either  direct  or 
circumstantial,  that  she  was  acting  in  connection  with  or 
for  her  mother,  Ella  Hall,  owner  of  the  fee,  or  for  John 
Hall,  her  father,  or  that  she  ever  communicated  with 
them  concerning  the  redemption  of  the  lot,  or  the  acquire- 
ment of  title  to  it  in  her  own  name.  Her  testimony  that 
she  acted  solely  for  herself  is  undisputed.  When  she  wrote 
to  Perrigo  about  the  middle  of  December,  it  was  to  the 
effect  that  she  would  like  to  buy  the  certificate  of  sale. 
His  answer  was  that  he  would  take  a  tax  deed  and  convey 
to  her  upon  payment  of  amount  due,  together  with  a 
certain  judgment  against  John  Hall  and  premium  paid  for 
insurance.  Why  include  these  last  two  items,  if  redemp- 
tion only  were  intended?  Her  negotiations  with  Brown 
were  prior  to  this,  but  on  the  basis^  that  she  could  get  a 
deed  to  the  premises  by  paying  amount  for  which  sold  at 
tax  sale,  with  interest,  and  upon  this  representation  he 
had  promised  to  furnish  the  money,  take  a  deed  from  Fer- 
rigo, and  convey  to  her  upon  being  reimbursed  within  twO' 
Vol.  119  Iowa.— 19. 
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years.  These  arrangements  were  carried  out,  save  the 
transfer  from  Brown,  and  the  record  discloses  no  reason 
for  depriving  her  of  the  advantages  to  be  derived  there- 
from. True,  Brown  acted  entirely  from  disinterested 
motives,  and  to  save  the  home  for  the  family;  yet  negoti- 
ations had  with  him  were,  as  said,  with  the  avowed  purpose 
of  acquiring  title  for  herself.  He  knew  nothing  of  plain- 
tiff's mortgage,  and  it  seems  that  she  was  not  then  advised 
of  the  effect  the  deed  would  have  upon  it  The  evidence 
tended  to  show  that  John  Hall,  subsequent  to  the  execu- 
tion of  the  tax  deed,  assured  plaintiff's  attorney  that  the 
sale  would  not  affect  Busch ;  that  he  would  be  protected ; 
and,  at  another  time,  that  he  had  arrangments  with  Per- 
rigo  by  which  redemption  was  to  be  made,  and  that  Busch 
need  not  be  uneasy.  If  Hall  made  these  statements,  they 
were  untrue,  for  Perrigo  had  declined  to  make  any  agree- 
ment with  him,  and  insisted  that  he  would  take  a  deed  as 
soon  as  entitled  to  it.  If  he  had  reference  to  the  arrange- 
ments of  his  daughter,  it  does  not  appear  that  he  was 
authorized  to  speak  for  her.  The  only  circumstances  tend- 
ing in  any  way  to  sustain  the  allegations  of  the  petition 
are  these;  the  relationship  of  Daisy  Hall,  and  the  fact 
that  her  parents  continued  to  live  on  the  premises.  These, 
without  reference  to  her  testimony  that  she  has  improved 
and  repaired  the  property  at  her  own  expense,  and  was 
charging  rent,  are  insufficient  to  establish  collusion  with 
Jier  parents  to  really  effect  redemption  by  procuring  a  tax 
deed  in  their  behalf,  and  thereby  defeat  plaintiff's  mort- 
jj;age.  As  said,  she  had  the  right  to  buy  the  lot  for  herself. 
8he  did  so,  and  should  be  protected  in  its  ownership.  See 
Insurance  Co.  v.   Wright^  54  Iowa,  606. — Reversed. 
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T.  T.  Sauitdbrs,  Appellant,  v.  Mabt  J.  King  et  al^  Appel- 
lees, AKD  S.  S.  King,  Appellant 

Specific  Performance:     oonyeyanob  from  husband  to  wife:     bvi- 

1  DBNOB.  The  hnsband  directed  a  notary  to  prepare  a  deed  con- 
yeying  the  land  in  question  to  his  wife  and  authorized  the 
notary  to  si^n  his  name  thereto  and  file  it  for  record.  The 
wife  had  no  knowledge  of  the  deed  until  after  it  was  recorded, 
43ut  upon  ooming,into  i)os8e8sion  of  same  accepted  it,  paid  the 
expressed  consideration  and  thereafter  claimed  ownership, 
which  was  acquiesced  in  by  the  husband.  Evidence  considered 
and  held  that  the  wife  took  good  title  as  against  one  to  whom 
the  husband  afterwards  contracted  to  convey  wit  out  her  con- 
sent. 

Same:     fraud:     bvidbnob.     Evidence   examined   and   held   that 

2  plaintiff  did  not  occupy  the  relation  of  creditor  of  the  husband 
and  that  he  knew  the  title  was  in  the  wife,  therefore  he  can- 
not be  heard  to  say  that  the  deed  was  given  to  defraud  credi- 
tors and  subsequent  jmrchasers  in  an  action  to  compel  convey- 
ance on  the  contract  of  the  husband  alone. 

Agency  of  Husband:    bvidbnob  of:    inbuffioibnoy.     The  fact  that 

3  a  wife  permits  her  husband  to  manage  her  farm  is  not  suffici- 
ent to  establish  authority  in  him  to  make  an  absolute  sale  of 
the  same.  Evidence  considered  and  found  ins  efficient  to  estab- 
lish agency  for  the  purpose  of  sale. 

Unauthorized  Contract:     refusal  to  perform :     damages.   Where 

4  the  husband  makes  an  unauthorized  contract  of  sale  of  the 
wife's  property  and  she  refuses  to  ratify  it,  there  can  be  no  re- 
covery of  damages  for  refusal  to  perform  same. 

Prayer  for  Relief :     judgment:     tender:    costs.  A  prayer  for  gen- 

5  eral  equitable  relief  is  broad  enough  to  authorize  judgment 
against  defendant  for  the  amount  paid  down  on  an  unauthor- 
ized contract,  but  where  a  tender  of  the  amount  of  the  judg- 
ment was  made,  both  before  and  after  suit,  no  costs  should  be 
taxed  to  defendant. 

Appeal  from  Cass  District  Court. — Hon.  O.  D.  Whbblbr, 

Judge. 

Thursday,  January  29,  1908. 


292  Saunders  v.  King.  [119  Iowa, 

This  action  was  brought  by  plaintiff  to  enforce  the^ 
specific  performance  of  a  contract  to  convey  lands.  It  ap- 
pears that  the  record  title  to  such  lands  had  been  in  the 
name  of  defendant  Mary  J.  King  for  more  than  ten  years- 
previous  to  the  date  of  the  contract  alleged,  and  during  all 
said  years  the  defendants,  S.  S.  King  and  Mary  J.  King,, 
who  are  husband  and  wife,  had  resided  thereon,  with  their 
family,  as  a  home  place.  It  is  not  claimed  that  Mary  J. 
King  had  any  direct  part  in  making  such  contract,  the- 
transactions  with  plaintiff  having  been  conducted  solely 
by  her  husband.  Moreover,  she  denies  having  given  any 
authority  for  the  making  of  such  contract,  and  claims  she- 
had  no  knowledge  in  respect  thereto  until  some  time  after- 
wards, when  she  repudiated  the  same,  and  refused  to  be 
bound  thereby.  The  further  facts  necessary  to  an  under- 
standing of  the  case  are  stated  in  the  0[  inion.  The  prayer 
of  the  petition  is  in  the  alternative,  judgment  for  damages 
being  demanded  in  the  event  specific  performances  be  not 
decreed.  General  equitable  relief  is  also  prayed  for. 
There  was  a  decree  in  favor  of  defendants  denying  specific 
performance,  and  dismissing  the  petition  as  to  defendant 
Mary  J.  King.  Judgment  was  rendered,  however,  in  favor 
of  plaintiff  as  against  defendant  S.  S.  King  for  the  sum  of 
$50  and  interest,  and  the  entire  costs  of  the  action  taxed 
at  $269.60.  The  plaintiff  and  the  defendant  S.  S.  King  each. 
appeaL  Affirmed  on  plaintiff's  appeal.  Modified  and 
affirmed  on  defendant's  appeaL 

Bruce  <&  Ziegler  and  Swan  <&  Bruce  for  appellanfr 
Saunders. 

Follett  dk  Curtis  and  De  Lano  dk  Meredith,  for  appel- 
lees and  appellant  S.  S.  King. 

Bishop,  0.  J. — As  an  initial  proposition,  it  is  contended 
on  behalf  of  plaintiff  that  at  the  time  he  bargained  for  the 
lands  in  question,  as  claimed  by  him,  the  same  were  ia 
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fact  owned  by  the  defendant  S.  S.  King.  It  appears  that 
for  many  years  prior  to  November,  1890,  the  record  title  to 
«aid  lands  had  been  in  the  name  of  said  S.  S.  King,  and  he 
had  been  the  owner  thereof  in  fact,  and  had  occupied  the 
«ame  as  a  family  home.  The  deed  purporting  to  convey 
the  same  to  his  wife,  Mary  J.  King,  bears  date  November 
5,  1890.  The  contention  of  plaintiff  is  based  upon  two 
grounds:  First,  that  the  deed  from  S.  S.  to  Mary  J.  King 
was  never  in  fact  executed  or  delivered;  and,  second,  that 
if  executed  and  delivered,  it  was  void,  because  made  and 
received  with  intent  to  defraud  creditors  of  S.  S.  King,  and 
•subsequent  purchasers  of  the  property.  We  take  up  these 
:grounds  of  contention  in  their  order. 

The  facts  bearing  upon  the  execution  and  delivery  of 
the  deed  are  as  follows:     Without  the  knowledge  of  his 
wife,  S.  S.   King  went  to' the  office  of  a  notary  in  Anita, 
1.  coNVET.        and  directed  the    preparation  of  a    general 
hnsbandto     warranty  deed  conveying  the  lands  from  him- 
deuce.  self  to  his  wife.     He  says  that  he  was  expect- 

ing to  make  a  trip  north,  and  **I  wanted  her  to  have 
control  of  the  whole  thing. "  A  deed  was  drawn  up  ac- 
<5ordingly,  reciting  as  the  consideration  love  and  affection 
And  one  dollar  in  hand  paid.  King  says  he  signed  such 
deed  in  the  office  of  the  notary,  and  made  acknowledg- 
ment and  directed  the  recording  thereof.  Taking  the 
testimony  of  the  notary  and  of  the  witnesses  making  com- 
parison of  handwriting,  and  this  may  be  doubted.  It  is 
more  probable  that  King  left  Anita  and  went  to  Omaha, 
leaving  the  deed  with  the  notary  unsigned;  that  from 
Omaha  he  wrote  to  the  notary  authorizing  the  insertion 
of  his  name  as  grantor  in  the  deed,  and  directing  that  the 
«ame  be  filed  for  record ;  that  thereupon  the  notary  did  so 
write  in  the  deed  the  name  S.  S.  King  as  grantor,  and  sent 
the  instrument  for  record.  On  the  deed  was  a  request 
that  it  be  returned  to  the  notary  when  recorded .  The 
notary  also  testifies  that  within  a  day  or  so  after  the  deed 
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was  sent  for  record  S.  S.  King  came  back  from  Omaha,  and 
inquired  if  the  deed  had  been  completed  and  recorded  as 
he  had  directed,  and,  upon  being  told  that  it  had,  expressed 
himself  in  apprcvj,!,  and  as  satisfied.  Mary  J.  King  was 
not  advised  of  the  making  of  the  deed  for  some  little  time 
thereafter.  It  seems,  however,  that  the  deed  came  to  her 
possession  after  being  recorded,  and  she  says  she  paid  the 
consideration  of  one  dollar.  Thereafter  she  claimed  to  be 
the  owner  of  the  lands,  and  her  ownership  thereof  was  at 
all  times  acquiesced  in  by  her  husband. 

For  the  purposes  of  this  action  we  think  it  must  be 
held  that  Mary  J.  King  took  title  to  and  became  the  owner 
of  the  lands  in  question  under  such  deed.  Conceding  that 
S.  S.  King  did  not,  in  person,  sign  the  deed,  yet  that  be 
lawfully  authorized  another  to  sign  his  name  for  him  can- 
not be  the  subject  of  question.  That  he  did  so  authoriae 
the  notary,  and  that  he  afterwards  ratified  and  approved 
of  the  act  of  the  latter,  are  facts  fairly  to  be  gathered 
from  the  record.  It  is  not  material  that  the  deed  was 
made  without  the  previous  knowledge  of  the  grantee 
named  therein.  It  is  sufficient  that  when  it  did  come  to 
her  hands,  she  accepted  it,  and  thereafter  asserted  title 
thereunder.  Bank  v.  Haney^  87  Iowa,  101;  Palmer  v. 
Palmer^  62  Iowa,  204.  The  case  of  Davis  v.  JJavisy  92  lowa^ 
147,  relied  upon  by  plaintifif,  is  not  in  point.  In  that  case 
the  facts  appearing  were  that  Nelson  Davis,  owner  of  the 
land,  being  threatened  with  litigation,  executed  a  deed^ 
and,  having  procured  it  to  be  recorded,  took  it  into  his  ex- 
clusive possession,  where  it  after  wads  remained.  The 
court  expressly  finds  that  such  deed  was  executed  for  no 
other  purpose  than  to  avoid  the  effect  of  the  impending 
litigation,  and  that  there  was  no  intention  to  pass  title. 
Whether  the  deed  in  question  is  open  to  attack  for  want 
of  a  proper  acknowledgment,  we  need  not  inquire,  inas- 
much as  the  plaintiff,  at  the  time  of  making  his  alleged 
contract,  was  well  advised  that  the  record  title  to  the 
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lands  appeared  to  be  in  Mary  J.  King,  and  that  both  she  and 
her  husband  were  asserting  her  full  ownership  of  such  lands. 
The  second  ground  of  contention,  based  upon  the 
allegation  that  the  deed  was  made  with  intent  to  de'"  aud, 
is  not  tenable  in  any  sense.  It  does  not  clearly  appear 
2.  same:  fraud:  *^^*  ^*  ^'  ^^^S  was  indebted  in  any  consider- 
cvidence.  ^Yy\e  sum  at  the  time  the  deed  was  made. 
It  does  clearly  appear  that  all  indebtedness  asserted 
against  him  was  paid.  But,  conceding  the  facts  to  have 
been  otherwise,  the  plaintiff  in  this  case  never  stood  in 
the  relation  of  a  creditor,  and  how  he  can  be  heard  to 
assail  the  deed  in  the  capacity  of  one  is  not  revealed  by 
the  argument  before  us.  Nor  are  we  otherwise  able  to 
find  any  support  for  such  a  position.  So,  too,  we  are  at  a 
loss  to  determine  just  what  is  meant  by  plaintiff  in  assert- 
ing that  the  deed  was  intended  to  defraud  subsequent  pur- 
chasers. Unfortunately  the  field  of  fraud  is  a  broad  one, 
and  we  are  forced  to  admit  that  it  is  prolific  with  many 
schemes  to  entrap  the  unwary.  Undoubtedly,  there  are 
many  instances  where  a  subsequent  purchaser  is  the  ob- 
ject  of  unrighteous  plans,  and  the  victim  of  fraudulent 
practice.  However,  we  have  carefully  read  the  many 
pages  of  argument  in  this  case  to  ascertain  upon  what 
grounds,  general  or  in  particular,  the  plaintiff  has  the 
right  to  complain, — in  what  way  he  has  been  inveigled 
into  acting  contrary  to  his  own  interests  or  misled  to  his 
injury,  and  our  reading  has  been  in  vain.  The  plaintiff 
knew  that  the  record  title  to  the  lands  was  in  the  name  of 
Mary  J.  King.  He  knew  when  he  dealt  with  8.  8.  King 
that  her  consent  was  absolutely  necessary  to  the  passing 
of  title.  The  mere  statement  of  such  facts  fully  disposes 
of  plaintiff's  contention.  And  this  would  be  true,  even 
conceding  that  a  fraudulent  purpose,  as  asserted,  entered 
into  the  execution  and  delivery  of  the  deed  under  which 
Mrs.  King  claims  title. 
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11.  PlaintiflE's  action  is  based  upon  an  oral  contract 
to  convey.  His  contention  is  that  S.  S.  King  made  to  him 
a  proposition  to  sell  at  a  stated  price,  which  proposition 
3.  AoBNCY  of  ^®  accepted,  whereupon  he  paid  to  said  S.  S. 
dcJ«of:li'  King  the  sum  of  $50,  and  took  a  receipt  in 
sufficiency,  ^^tiug  as  foUowst  "Anita,  Iowa,  11—5— 
1900.  Received  from  T.  T.  Saunders  $60,  pait  payment 
on  the  240  acres  now  owned  by  and  resided  upon  by  S. 
S.  King,  in  Oass  county,  Iowa,  and  this  day  contracted  to 
be  sold  to  said  Saunders  by  said  King.  [Signed]  S.  S.  King. " 
It  is  claimed  by  plaintiff  that  S.  S.  King  was  acting  in  the 
premises  as  the  authorized  agent  of  his  wife  and  codefend- 
ant.  The  point  is  made  in  the  petition,  and  some  evidence 
was  introduced  tending  to  support  the  same,  that  the  in- 
teiation  and  undi'rstanding  was  that  the  receipt  set  out 
above  should  be  signed  by  S.  S.  King  for  himself,  and  also 
in  the  name  of  his  wife,  by  him  as  her  agent,  and  reform- 
ation of  the  instrument  is  included  in  the  prayer  of  the 
petition.  The  point  is  not  contended  for  in  argument, 
and  may  therefore  be  regarded  as  waived.  Looking  into 
the  record,  we  find  that  plaintiff  and  the  defendants  King 
had  for  years  lived  in  close  proximity  to  each  other.  Mrs. 
King  and  Mrs.  Saunders  are  sisters,  and  there  had  been 
the  usual  association  between  the  families.  As  we  have 
already  stated,  plaintiff  knew  that  the  title  to  the  land  in 
question  stood  in  the  name  of  Mrs.  King,  and  that  she 
claimed  to  be  the  owner  thereof.  It  is  said,  however,  that 
she  had  permitted  her  husband  to  manage  the  farm,  dis- 
pose of  the  products  thereof,  and  handle  the  proceeds  as 
he  saw  fit,  depositing  the  same  in  bank  in  his  own  name, 
etc.  Admitting  all  this,  there  is  no  warrant  for  saying 
that  therefrom  the  conclusion  can  be  drawn  that  he  had 
authority  to  contract  for  and  to  sell  the  farm  itself.  A 
wife  may  permit  her  husband  to  manage  and  control  h3r 
property,  and  there  are  cases  undoubtedly  where  she  may 
be  bound  by  his  contracts  connected  with  or  growing  out 
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•of  such  control  and  management.  It  does  not  follow,  how- 
•ever,  that,  in  the  absence  of  express  authority,  the 
husband  may  bind  his  wife  by  contract  entered  into  by 
him  without  her  knowledge  or  consent,  looking  to  an  ab- 
solute disposition  of  her  property.  Vescelius  v.  Martin^ 
llOolo.  Sup.  891  (18  Pac.  Rep.  388);  Wells  v.  BaiU,  112 
N.  0.  288(17S.  E.  Rep.  417,  84  Am.  S.  Rep.  506);  McLaren 
A),  Haiti  26  Iowa,  297;  Bees  v.  Shepherdson^  95  Iowa,  481; 
Smith  V.  Stephenson^  45  Iowa,  645.  The  evidence  does  not 
disclose  the  fact  that  Mrs.  King  had  given  her  husband 
specific  authority  to  enter  into  a  contract  for  the  sale  of 
the  farm.  On  the  contrary,  each  testifies  that  the  subject 
had  never  been  discussed  between  them.  The  only  evi- 
dence tending  to  show  that  S.  S.  King  was  held  out  as 
having  any  direct  authority  to  act  for  his  wife  is  found  in 
uhe  testimony  of  the  plaintiff  himself.  He  says  that  on 
one  occasion,  while  driving  along  the  highway,  he  was 
overtaken  by  Mrs.  King,  and  that  as  she  passed  he  spoke 
to  her  about  the  farm,  and  was  told,  in  substance,  that 
Any  deal  he  might  make  with  her  husband  would  be  all 
aright.  This  statement  is  denied  in  toto  by  Mrs.  King,  and 
her  denial  must  be  accepted,  inasmuch  as  the  burden  to 
^establish  agency  is  on  the  plaintiff.  We  conclude  that  the 
^contract  relied  upon  by  plaintiff  was  without  authority, 
and  that  the  trial  court  was  right  in  denying  a  decree  fbr 
•specific  performance. 

IIL     No  contract  on  the  part  of  Mrs.  King  or  by  her 

^authority  having  been  shown,  it  follows  that  no  award  of 

•damages  could  be  made  as  against  her.     The  court  below 

4.  unauthor-     gave  judgment  as  against  S.  S.  King  for  the 

iTBit.  refusal  sum  of  $50,  being  the  amount  of  money  paid 

to  perform:  /  o 

^^amages.  him  by  plaintiff.  It  is  urged  m  argument 
that  in  addition  to  said  sum  plaintiff  should  have  recov- 
ered the  damages  which  he  claims  were  sustained  by  him 
on  account  of  th3  failure  to  carry  out  the  alleged  contract. 
We  do  not  think  this  contention  can  be  sustained.     The 
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evidence  of  plaintiff  and  S.  S.  King  is  in  conflict  in  respect 
to  what  was  said  at  the  time  of  making  the  contract  upon 
the  subject  of  the  authority  of  said  King  to  act.  King 
says  that  he  distinctly  stated  that  whatever  agreement  was- 
made  would  be  subject  to  the  approval  of  his  wife,  while 
plaintiff  says  that  he  (King)  declared  that  he  had  full 
authority  to  act  At  the  time,  King  was  on  his  way  to 
the  Black  Hills,  and  a  careful  reading  of  the  evidence  sat- 
isfies us  it  was  the  understanding  that  upon  his  return  the 
matter  was  to  be  referred  to  Mrs.  King  for  her  approval, 
and  a  formal  contract  drawn  up.  Certain  it  is  that  she 
was  not  asked  to  approve  of  the  contract  until  after  the 
return  of  her  husband,  and  she  then  refused  to  be  bound 
by  it  It  follows  that  under  such  circumstances  there 
could  be  no  recovery  of  damages. 

IV.  The  appeal  of  the  defendant  S.  S.  King  is  from 
the  judgment  rendered  against  him  for  the  costs  of  the 
action.  Such  judgment  was  undoubtedly  predicated  upon 
PRATBR  for  *'^®  theory  that,  as  plaintiff  was  entitled  to 
mtnil  tc^"  recover  the  sum  of  $50  paid  by  him  to  defend- 
der:  coats.  ^^^^  ^y^^  costs  of  the  suit  should  foUow  as  a 
matter  of  course.  On  the  part  of  the  defendant  it  is  con- 
tended that  a  judgment  for  said  sum  could  not  be  rendered 
against  him  properly  for  the  reason  that  the  petition  con- 
tains no  specific  prayer  therefor.  ^  We  answer  this  conten- 
tion by  holding  that  the  prayer  for  general  relief  is  broad 
enough  to  authorize  such  judgment  to  be  entered.  It  ap- 
pears, however,  that  before  suit  was  brought  a  tender  of 
said  sum  of  $50  was  made  by  defendant  to  plaintiff  and 
refused;  also,  with  his  answer  defendant  repeats  the- 
tender  and  brings  the  sum  into  court  to  keep  his  tender 
good.  In  view  of  such  tender,  and  of  the  fact  that 
no  part  of  the  costs  were  made  in  an  attempt  to  recover 
the  said  sum  of  $50,  it  was  error  to  so  assess  the  same  to> 
the  defendant  It  follows  that  on  plaintiff's  appeal  the 
decree  must  be  affirmed,  and  on  defendant's  appeal  the 
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decree  is  modified  so  far  as  to  tax  the  costs  of  the  action 
to  plaintiff;  otherwise  it  is  affirmed.  The  cause  is  re- 
manded for  further  proceedings  in  harmony  with  this 
opinion. — Affirmed  on  plaintiff's  appeal.  Modified  and' 
AFFIRMED  ou  defendant's  appeal. 


£•  0.  BowELL,  Appellant,  v.  John  0.  Olark  et  aly  Appellees.^ 

Action  to  Determine  Boundary  Lines:  flat  and  held  kotrs: 
EViDENOB  SUFFICIENT  TO  OYEROOHE  SAME.  The  eyidence  in  an 
action  to  qniet  title  and  determine  the  original  goyerment 
lines  and  comers  of  a  fractional  snbdiyision,  examined  and 
held  sufficient  to  oyercome  the  presumption  arising  from  the 
recitals  in  the  plat  and  field  notes  made  by  the  goyemment 
Boryeys,  that  the  comers  and  lines  were  established  at  i)ointa 
Other  and  different  from  those  recognized  by  the  owners  at 
the  time  the  action  was  brought. 

Appeal  from  Clay  District  Court. — Hon.  W.  B.  QuARTOWy 

Judge. 

Thursday,  January  29,  1908. 

AonoN  to  quiet  plaintiff's  title  to  certain  lands  in  Olay 
county,  Iowa.  Defendant's  denied  plaintiff's  owner- 
ship, pleaded  an  estoppel,  the  statute  of  limitations,, 
and  adverse  possession.  They  also  asserted  title  to  various 
subdivisions  immediately  surrounding  that  belonging  to 
plaintiff,  and  claimed  that  the  property  in  dispute  was 
and  is  a  part  of  their  several  tracts,  and  they  asked  that 
their  titles  be  quieted  and  the  corners  and  boundaries  of 
the  several  tracts  located  and  established.  The  case  was 
tried  to  the  court,  resulting  in  a  decree  for  defendants 
on  their  counterclaims,  and  plaintiff  appeals. — AMrmecL 


119   2991 
_pU9  858 

IS  A 


*00  RowjiLL  V.  Clark.  [1J9  Iowa 

CatT  cfe  larker  and  C(yi*nwall  dc  Martin  for  appellant. 

Healy  Bros.  <&  Kelleher  and  Buck  <&  Kirkpatriok  for 
appellees. 

Deemer,  J. — Plaintiff  is  the  owner  of  the  N.  \  of  the 
JS".  -J  of  section  4,  township  97,  range  86  W.,  in  Clay  county, 
Iowa,  having  acquired  his  title  by  warranty  deed  on  De- 
cember 7,  1895.  According  to  the  original  plat  and  field 
notes,  this  tract  of  land  was  fractional,  and,  instead  of 
containing  One  hundred  and  sixty  acres,  embraced  not 
more  than  one  hundred  and  thirty-five  acres.  Defendants 
-say  that  according  to  actual  measurement  it  contained  not 
•more  than  thirty-five  and  forty-hundredths  acres.  Defend- 
tint  Barnard  is  the  owner  of  E.  \  of  the  S.  E.  \  of  the 
aforesaid  section,  defendant  Clark  the  owner  of  the  S.  \  of 
section  8,  defendant  Brennan  the  owner  of  the  W.  \  of  the 
S.  E.  i  of  section  4,  the  defendants  Herem  and  Kohleves 
the  owners  of  the  S.  W.  of  section  4,  and  defendants  Brett 
the  owners  of  the  S.  \  of  the  N.  \  of  section  4.  The  real 
controversy  is  over  the  corners  and  boundaries  of  the  land 
above  described.  The  case  in  most  of  its  aspects  is  sim- 
ilar to  Howell  V.  Weinemanuj  119  Iowa,  256.  According  to 
the  original  government  plat  and  field  notes,  the  N.  i  of 
the  N.  i  of  section  4,  while  fractional,  contained  a  little 
more  than  one  hundred  and  thirty-five  acres  of  land,  and, 
if  we  are  to  be  governed  by  them,  plaintiff  is  entitled  to 
a  decree  as  prayed.  Defendants  contend,  however,  that 
according  to  the  actual  survey  made  by  the  government 
surveyors  the  tract  contains  but  thirty-five  and  a  fraction 
acres.  Plaintiff,  when  he  purchased  the  land,  knew  that 
it  was  a  fractional  quarter,  had  heard  that  there  was  a 
dispute  regarding  the  number  of  acres  in  the  tract,  and 
evidently  bought  it  as  a  speculation,  hoping  to  have  the 
corners  and  boundaries  established  according  to  the  gov- 
ernment plat  And  field  notes.     In  order  to  protect  himself, 
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and  to  lay  the  foundations  for  his  olaim  the  more  secureljr 
he  wrote  his  grantor  to  say  nothing  in  his  deed  regarding 
the  number  of  acres  in  the  tract.  He  knew  where  the 
roads  were  around  these  lands,  for  he  had  traveled  them 
many  times.  Plaintijff  relies  almost  entirely  on  the  origi- 
nal plat  and  field  notes  made  by  the  government  survey- 
ors,  and  has  had  the  lines  run  by  competent  surveyors- 
according  to  this  plat  and  field  note?,  which,  as  we  have 
said,  if  accepted  as  correct,  will  give  him  title  to  the  land 
he  now  cl  lims.  The  issues  and  evidence  as  to  the  true 
boundaries  and  corners  between  sections  4,  6,  9,  7,  8,  10, 
6,  8,  1  and  2,  11  and  12,  are  practically  the  same  as  in  the 
case  of  Howell  v.  Weinemannj  except,  perhaps,  as  to  the 
line  between  the  north  and  south  halves  of  the  N.  i  of 
section  4, — that  is  to  say,  the  division  line  between  plain- 
tiff's land  and  that  owned  by  defendant  Brett;  and  the 
decision  in  that  case  is  controlling  here,  except  on  the- 
ground  of  estoppel.  No  one  of  the  defendants,  except  it. 
be  Brett,  purchased  of  plaintiff,  and  he  is  not  making  any 
issue  with  plaintiff  in  this  case,  as  we  understand  it.  In- 
deed, the  plaintiff  dismissed  the  case  as  to  him.  There 
is  no  room  in  this  case  for  the  doctrine  of  acquiescence  or 
of  adverse  possession,  for  the  reason  that  the  government 
did  not  patent  the  N.  i  of  the  N.  i  of  section  4  until  June^ 
28, 1895.  But  the  issues  as  to  the  corners  and  boundaries  of 
the  land  are  the  same  as  in  the  Weinemann  Oase^  and  it  was^ 
submitted  on  the  same  testimony.  These  two  cases,  with 
Brett  V,  Clarky  were  tried  together  on  the  same  evi- 
dence 80  far  as  applicable. 

The  point  made  by  the  appellant  in  these  three  cases- 
is  that  the  evidence  as  to  the  true  boundaries  and  cornera 
as  actually  located  and  run  by  the  government  surveyors  is^ 
not  sufficient  to  overcome  the  plat  and  field  notes  filed  by 
them.  It  must  be  conceded  that  the  evidence  as  to  the 
true  corners  given  by  these  witnesses,  if  true,  shows  some 
very  bad  surveying  by  these  government  officials;  but  itifr 
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well  known  that  these  original  surveys  were  loosely  made, 
And  that  but  few,  if  any,  of  the  early  plats  will  stand  the 
test  of  a  careful  and  accurate  resurvey.  It  must  also  be 
remembered  that  the  trouble  is  found  in  the  N.  i  of  sec- 
tion 4,  just  where  we  would,  from  the  nature  of  things, 
iand  from  the  rules  of  the  land  department,  be  likely  to 
find  error.  All  parties  agree  that  the  quarter  in  question 
is  fractional,  and  i^e  difficulty  lies  in  findmg  the  exact 
^^orners  and  boundaries  of  plaintiff's  tract  It  is  practic- 
ally admitted  that  the  surveyors  called  by  him  ran  the 
lines  in  exact  accord  with  the  original  plat  and  field  notes. 
They  made  their  surveys  in  1896,  and  do  not  claim,  as  we 
understand  it,  that  they  found  any  of  the  original  govern- 
ment corners.  Indeed,  they  did  i.ot  investigate  the 
mounds  and  corners  claimed  by  defendants  with  a  view  to 
ascertaining  their  authenticity. 

Plaintiff  is  relying  wholly  on  the  govf^rnment  plat  and 
field  notes,  and  did  not  attempt  to  otherwise  meet  the 
testimony  offered  by  defendants  as  to  the  actual  monu- 
ments and  distances.  Defendants  offered  the  testimony 
of  at  least  four  surveyors,  who  had  surveyed  the  two 
north  tiers  of  sections  in  the  townships  in  which  plaintiff's 
land  is  situated,  some  of  them  as  early  as  in  the  year  1870, 
and  who  testified  positively  to  having  found  the  original 
government  corners  and  monuments  at  the  time  their  sur- 
veys were  made,  and  that  they  were  where  defendants 
now  claim  them  to  be.  They  also  offered  at  least  nine 
other  witnesses,  who  testified  to  having  found  and  identi- 
fied original  corners  and  monuments,  some  of  them  as  early 
as  in  the  year  1871.  These  corners  so  testified  to  are 
where  defendants  now  claim  them  to  be.  Surely,  such 
evidence  is  more  reliable  than  mere  resurveys  made  in  the 
year  1896,  according  to  the  original  plat  and  field  notes. 

Moreover,  the  record  is  full  of  testimony  to  the  effect 
that  highways  were  laid  out  and  established,  bridges  built, 
farms  cultivated  and  improved,  and  fences  erected  accord- 
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ang  to  these  corners  and  lines.  This,  of  course,  would  not 
m  itself  estop  plaintiff  from  claiming  title  to  all  the  land 
actually  owned  by  him,  for  reasons  already  stated.  But 
as  these  improvements .  were  made  and  highways  estab- 
lished many  years  ago  and  at  a  time  when  the  original 
monuments  were  presumptively,  at  least,  plainly  discern- 
ible, and  as  they  seem,  to  recognize,  or  at  least  accord 
with,  the  other  evidence  regarding  the  actual  monuments, 
«uch  facts  are  strongly  corroborative  of  the  other  evidence 
ill  the  case  as  to  the  actual  boundaries. 

Accepting  defendants*  testimony  as  true,  it  must  be 
admitted,  as  we  have  already  said,  that  there  was  some 
Tery  bad  surveying  in  this  township.  Some  61  the  corners 
so  established  are  something  like  eighty  rods  from  where 
the  field  notes  indicate  they  should  be,  and  plaintiff's 
land,  if  governed  thereby,  instead  of  being  a  square,  or  in 
the  form  of  a  rectangular  parallelogram,  is  markedly 
triangular  and  irregular  in  shape;  that  is  to  say,  in  the 
form  of  a  rhomboid.  But  this  is  by  no  means  conclusive, 
for  the  original  plat  and  field  notes  show  that  plaintiff's 
land  is  not  rectangular,  nor  in  the  form  of  a  perfect  paral- 
lelogram. If  we  were  to  indulge  in  presumption  as  to  the 
•cause  of  the  difficulty,  it  would  be  found  to  be  due,  no 
doubt,  to  the  presence  of  at  least  thre  3  large  sloughs  or 
lakes  in  the  township,  one  of  them  covering  nearly  three 
sections  of  land,  which  were  not  actually  chained  or  meas- 
ured by  the  original  surveyors.  The  hardships  following  a 
decree  for  plaintiff  on  the  record  before  us  have  already 
been  pointed  out  in  the  WeineTnann  Case^  and  need  not  be 
repeated  here. 

From  what  has  been  said  it  appears  that  we  agree 
with  the  district  court  in  its  conclusions,  and  its  decree  is 
therefore  affirmed. 
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F.  L.  Ervay  v.   The  Fire  Association  of  Philadelphia, 

Appellant 

Action  on  Policy  of  Insurance:     proof  of  loss:    failure  to  make. 

1  Where  a  policy  of  insurance  proyides  that  in  case  of  loss  the 
assured  shall  within  sixty  days  render  to  the  company  a  sworn 
statement  as  to  time  and  origin  of  the  fire,  the  interest  of  as- 
sured, value  of  property,  amount  of  loss,  etc.,  a  failure  ta 
comply  with  the  condition,  which  is  substantially  Code  Sec- 
tion 1742,  will  defeat  recovery. 

Waiver  of  Proof  of  Loss:     facts  iNSirFFioiENT  to  constitute  same. 

2  The  fact  that  plaintiff  sent  defendant  a  letter  of  another  in- 
surance company  stating  the  basis  of  adjustment  by  such  com- 
pany oij  another  jwlicy,  that  plaintiff  had  a  personal  interview 
with  the  general  manager  of  defendant,  who  declined  to  act, 
and  that  an  agent  notified  plaintiff  he  would  call  on  him  t he- 
next  day  with  reference  to  the  loss  but  failed  to  do  so,  are  not- 
sufficient  to  constitute  a  waiver  of  the  condition  of  the  x>olicy 
and  of  the  statute  requiring  proof  of  loss. 

Appeal  from  Floyd  District  Court — Hon.  0.  H.  Kelly^ 

Judge. 

Thursday,  Jaiojary  29,  1903. 

Action  in  equity  to  reform  policy  of  insurance,  and  to- 
recover  for  loss  thereunder.  Decree  for  plaintiff.  De^ 
fendant  appeals. — Reversed. 

Carr  <&  Parker  and  Ellii  dk  Ellis  for  appellant 

P,  Lingenfelder  and  P.  W,  Burr  for  appellee. 

MoOlain,  J. — ^The  policy  provided  that  on  the  occur^ 
rence  of  a  fire  the  insured  should  give  immediate  notice  of 
any  loss,  and  within  sixty  days  render  to  the  company,  at- 
the  office  of  its  general  manager.  In  Chicago — the  principal 
place  of  business  of  the  defendant  being  in  Philadelphia 
— a  sworn  statement  of  the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  origin  of  the  fire,  the  interest  of 
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the  insured  in  the  property,  the  cash  value  of  each  item 
thereof,  the  amount  of  loss  thereon,  and  other  particular 
facts  specified,  and  that  no  action  on  the  policy  should  be 
maintained  until  after  full  compliance  by  the  assured 
with  such  requirements.  It  was  also  provided  that 
no  oflBcer,  agent,  or  other  representative  of  the  com- 
pany, except  the  general  manager,  in  Chicago,  should 
have  power  to  waive,  change,  or  modify  any  provision  or 
condition  of  the  policy.  The  plaintiff  seeks  in  this  action 
to  have  the  policy  reformed  so  as  to  incorporate  therein  a 
permission  to  carry  $8,'X)0  additional  insurance,  it  appear- 
ing that  there  was  that  amount  of  insurance  on  the  prop- 
erty at  the  time  of  the  loss,  and  that  the  policy,  by  its 
terms,  authorized  only  $1,500  additional  insurance,  so  that 
there  was  a  breach  of  condition  of  the  policy  as  to  other 
insurance,  unless  it  should  be  reformed  as  asked.  But 
there  was  also  an  issue  raised  in  the  case  as  to  whether 
the  requirements  as  to  proofs  of  loss  above  referred  to  had 
been  comp  ied  with,  and  we  shall  first  consider  the  ques- 
tion thus  raised. 

There  is  no  contention  as  tothe  validity  of  stipulations 
in  a  policy  making  proofs  of  loss  a  condition  precedent  to 
recovery,  regardless  of  whether  the  company  has  suffered 
I.  Proof  of  any  detriment  by  reason  of  the  failure  of  the 
to  make.  insured  to  comply  with  the  conditions;  nor 
would  any  such  contention  on  the  part  of  the  insured  be 
sustained.  Edgerly  v.  Insurance  Co.^  43  Iowa,  587.  And 
the  requirement  that  the  insured  shall  furnish  notice  and 
affidavit  of  the  loss  is  embodied  in  the  Oode.  See  section 
1742.  Counsel  for  plaintiff  seem  to  argue  that  if  the  com- 
pany received  some  sort  of  information  that  there  had 
been  a  loss,  and  had  an  opportunity  to  make  investigation 
thereof,  it  cannot  take  advantage  of  the  breach  of  con- 
dition in  the  policy,  and  the  violation  of  the  requirement 
of  the  statute  as  to  proofs  of  loss,  for  the  purpose  of  de- 

Vol.  119  Iowa.— 20. 
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featdng  recovery.     But  there  is  no  authority  in  support  of 
such  a  position,  and  it  is  evidently  entirely  untenable. 

The  real  controversy  between  the  parties  is  as  to 
whether  proofs  of  loss  were  waived.  Without  setting  out 
the  evidence  on  this  issue,  it  is  sufficient  to  say  that,  while 
3.  WAivBRof  some  information  as  to  the  loss  was  commun- 
K3ain8u^*■.  icated  to  the  company's  general  manager,  in 
stitute  aame.  Ohicago,  nothing  in  the  form  of  a  proof  of 
loss  was  sent  to  him,  unless  a  certain  paper,  which  plain- 
tiff testified  that  he  sent  to  the  company's  office  in  Phila- 
delphia, can  be  referred  to  as  of  that  character.  This  was 
a  letter  addressed  to  plaintiff  from  the  secretary  of  another 
insurance  company,  stating  the  basis  of  the  adjustment 
between  that  company  and  plaintiff  under  another  policy 
covering  the  same  loss,  and  the  plaintiff  says  that  he 
forwarded  it,  with  perhaps  a  few  words  of  his  own  added. 
There  was  plainly  no  compliance  with  the  requirements 
of  the  policy  or  statute  as  to  the  furnishing  of  proofs  of 
loss  under  oath  within  the  time  required.  A  mere  com- 
munication to  the  company  with  reference  to  the  as- 
sumed loss  not  sworn  to  or  purporting  to  be  an  at- 
tempt to  make  proof  of  loss,  will  not  be  sufficient  as  a  sub- 
stitute for  such  proof.  Welsh  v.  Insurance  Oo.^  71  Iowa, 
887;  Heusinkveld  v.  Insurance  Co.^  96  Iowa,  224;  Brock  v. 
Insurance  Go.^  96  Iowa,  39.  Wereferto  what  was  claimed 
to  have  been  done  by  plaintiff,  not  because  it  is  insisted 
that  there  was  a  compliance,  but  to  throw  light  on  plain- 
tiff's claim  as  to  a  waiver.  He  testifies  that  no  response 
was  received  by  him  from  the  company  or  its  Ohicago 
manager  to  any  of  his  communications.  Plaintiff  also  had 
a  personal  interview  with  the  general  manager  in  Ohicago, 
but  was  told  that  the  matter  was  in  the  hands  of  an  agent, 
and  the  manager  refused  to  act  in  the  matter.  Soon  after 
the  loss,  however,  the  adjustor  of  defendant  company  was 
at  Oharles  Oity,  where  the  agent  resided  who  had  issued 
the  policy,  and  had  some  conversation  with  the  agent  with 
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reference  to  the  loss,  and  asked  him  to  telephone  the 
plaintiflF,  who  resided  six  miles  away,  in  a  small  town^ 
where  the  loss  occurred,  that  the  adjuster  would  see  him 
next  day  with  reference  to  the  loss. 

There  is  some  conflict  in  the  evidence  as  to  just  what 
was  S'aid  to  plaintiff  over  the  telephone  by  the  agent,  but 
all  that  the  agent  was  authorized  to  say  to  plaintiff,  so  far 
as  appears,  was  that  the  adjuster  requested  plaintiff  to  be 
at  home  next  day,  as  he  was  coming  out  to  see  him  in  re- 
gard to  t  le  loss,  or  "to  fix  it  up  with  him."  The  adjuster 
did  not  go  to  see  the  paintiff  on  the  next  day,  as  he  had 
intended,  but  went  to  another  part  of  the  state,  leaving 
word  with  the  local  agent  that  he  would  return  later. 
This  was  all  the  communication  there  was  at  any  time 
between  the  adjust3r  and  plaintiff  which  could  be  claimed 
to  constitute  a  waiver  of  proofs  of  loss  or  adjustment  of 
the  claim.  Now,  it  is  clear  to  us  that  no  waiver  was  made 
out  Counsel  for  plaintiff  urge  that  where  something  pur- 
porting to  be  a  proof  of  loss  is  furnished,  and  no  objection 
thereto  is  made,  there  is  a  waiver  of  any  defects;  but  this 
has  been  said  only  with  reference  to  a  case  where  there 
has  been  some  apparent  attempt  on  the  part  of  the  insured 
to  comply  with  the  requirements  as  to  furnishing  the 
necessary  proof  of  loss.  Bach  v.  Insurance  Co. ^  6^  Iowa, 
695;  Heusinkveld  v.  Insurance  Oo,^  106  Iowa,  229;  Dyer 
V.  Insurance  Co.y  108  Iowa,  624.  It  has  been  held  that 
silence  alone  does  not  constitute  a  waiver.  Keenam  v. 
Insurance  Co.^  12  Iowa,  12t1. 

The  cases  relied  on  for  plaintiff  are  those  in  which  it 
is  held  that  if  the  company  or  its  adjuster,  in  response  to 
some  notice  of  an  attempt  at  making  proof  of  loss,  leads  the 
insured  to  think  that  nothing  further  is  necessary,  the 
company  is  estopped  from  insisting  on  want  of  suflScient 
proofs.  Ruthvenv.  Insurance  Go.^  102  Iowa,  650;  Brock 
V.  Insurance  Go.^  106  Iowa,  80;  Harris  v.  Insurance  Go»^ 
85  Iowa,  288;  Oreen  v.  Insurance  Co.^  84  Iowa,   135;^  Dee 
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cfe  Sons  Co.  V.  Key  City  Fire  Insurance  Co.^  104  Iowa,  167. 
[f  objection  to  proofs  is  made  «  n  one  ground,  other  grounds 
of  objection  are  waived.  Washburn- Halligan  Coffee  Co. 
y.  Merchants'^  Mutual  Fire  Insurance  Co.^  110  Iowa, 
423.  And  if,  without  objection  to  the  proofs,  the  adjuster 
requires  the  insured  to  furnish  inventories  or  the  like^ 
which  is  done,  defects  in  the  previous  proofs  of  loss  can- 
Qot  be  relied  on.  Corson  v.  Insurance  Co.^  113  Iowa,  641; 
Lake  v.  Insurance  Co^^  110  Iowa,  473;  Heusinkveld  v.  In- 
surance* Co.  ^  106  Iowa,  229. 

It  is  evident,  however,  that  none  of  these  cases  sup- 
port the  doctrine  of  waiver  as  applied  to  the  facts  before 
us.  The  mere  proposition  of  the  adjuster  to  visit  the 
plaintiff  with  reference  to  the  claim  was  not  a  recognition 
of  its  validity.  He  might  have  proposed  to  investigate  it, 
and  even  proceeded  with  such  inves  igation,  without 
waiving  the  failure  to  make  proofs.  Ruthven  v.  Insur- 
ance Co.y  92  Iowa,  316.  Tne  doctrine  of  waiver  rests  upon 
estoppel;  that  is,  when  the  plaintiff  has  been  misled  into 
thinking  that  nothing  further  will  be  required  of  him,  and 
has  on  that  account  failed  to  take  further  steps  which  he 
might  have  taken,  then  the  company  cannot  take  advan- 
tage of  such  failure  induced  by  it,  or  its  authorized  agent 
acting  for  it,  in  the  matter  for  the  purpose  of  defeating 
its  liability  under  the  policy.  Ruthven  v.  Insurance  Go,^  92 
Iowa,  816;  Insurance  Co.  v.  WoW,  95  U.S.  326  (24L.Ed.  387). 

The  failure  of  the  company  to  respond  to  communica- 
tions by  plaintiff  or  his  attorneys,  and  the  failure  of  the 
adjuster  to  call  upon  him  as  promised,  with  reference  to 
the  claim,  ought  to  have  warned  him  to  do  everything  re- 
quired by  the  policy  tj  make  his  claim  effectual,  and  cer- 
tainly cannot  be  said  to  have  justified  him  in  assuming 
that  the  loss  would  be  paid  without  compliance  with  the 
conditions.  Failure  to  make  proofs  of  loss,  therefore,  a*; 
required  by  the  policy  and  by  the  statute,  is  clearly  made 
out,  and  nothing  constituting  a  waiver  is  shown. 


Jan.  1903]  Eobbrts  v.  Brothers. 

In  view  of  the  conclusions  which  we  have  reached  with 
reference  to  the  question  already  considered,  it  is  unnec- 
essary to  det,ermine  whether  the  plaintiff  was  entitled  to 
have  the  policy  reformed  for  the  purpose  of  avoiding  the 
defense  that  it  was  rendered  invalid  by  reason  of  other  in- 
surance  in  violation  of  its  term. 

The  judgment  of  the  lower  court  is  reversed. 


Roberts  and  Kenning,  Appellants,  v.  G.  F.  Brothers  et  al^     iS  roS 

Appellees,  *  119    309 

133    339 
Action  to  Subject  Property  to  Satisfaction  of  Judgment:    convey-    jjjg    309I 
ance  from  husband  to  wife  :     VALiDrrY.     Under  the  evidence     135     6& 
in  the  case,  it  was  not  fraudulent  for  the  husband  to  cause  cer- 
tain real  estate  to  be  conveyed  to  his  wife  in  payment  of  a  debt 
for  borrowed  moneys  honestly  due,  even  though  it  amounts  to 
a  preference  of  creditors. 

Appeal  from  Pocahontas   District    Court — Hon.   W.    B. 
QuARTON,  Judge. 

Thursday,  January  29,  1903. 

An  equitable  action,  supplemental  to  execution,  to  sub- 
ject moneys  and  other  property  claimed  by  Sarah  J. 
'Brothers  to  the  payment  of  a  judgment  against  her  hus- 
band, Q.  F.  Brothers.  Decree  for  defendants,  and  plain- 
tiffs appeal. — AMrmecL 

F0  H.  Bond  and  D,  M.  Kelleher  for  appellants. 

F.  C.  Oilchrist  and  J^  H,  Allen  for  appellees. 

Weaver,  J. — Plaintiffs  are  the  owners  of  a  judgment 
against  George  F.  Brothers,  upon  which  an  execution  has 
been  issued  and  returned  uQsatisfied.  They  charge  that 
the  judgment  defendant  formerly  held  title  to  certain 
land:  that  by  exchange  of  said  property  he  obtained  the 
<5onveyance  of  other  land,  but,  to  delay  and  defraud  cred- 
itors, caused  the  same  to  be  deeded  to  his  wife;  and  that 
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thereafter,  by  an  exchange  of  the  last-described  property, 
he  obtained  or  is  to  receive  certain  moneys  and  personal 
property,  And  aiso  a  conveyance  to  his  wife  of  certain  lots 
in  the  town  of  Laurens.  It  is  the  property  alleged  to  have 
been  obtained  by  this  last  exchange  which  is  sought  to  be 
reached  for  the  benefit  of  plaintiff's  judgment  This  de- 
mand is  resisted  by  the  judgment  defendant's  wife,  who 
claims  to  be  the  owner  of  the  property.  The  dispute  is 
purely  one  of  fact,  and  its  determination  does  not  require 
extended  discussion. 

The  testimony  on  behalf  of  defendants  tends  to  show 
that  Brothers  and  wife  are  of  advanced  age;  that  soon 
after  their  marriage  in  Pennsylvania,  years  ago,  they 
removed  to  Iowa,  at  which  time  the  husband  had  little  or 
no  property,  and  the  wife  had  about  $500  in  money  in  her 
own  right;  and  that  she  allowed  her  husband  to  use  the 
money  in  obtaining  land  and  other  property,  under  a 
promise  of  repayment  on  his  part  During  their  married 
life,  Mr.  Brothers  has  tried  his  hand  at  farming,  threshing, 
harness  making,  and  various  lines  of  employment,  but  in 
the  language  of  his  wife,  "he  always  had  the  knack  of 
going  in  debt,"  and  has  always  carried  a  more  or  less 
heavy  burden  of  this  kind.  From  time  to  time,  as  he  has 
made  trades  and  sales  of  property,  his  wife  has  asked  for 
a  return  of  her  money,  but,  until  the  transaction  now  un- 
der inquiry,  has  received  nothing  more  substantial  than 
repeated  promises  to  pay  as  soon  as  he  was  able.  In  1897, 
Brothers,  holdmg  an  equity  in  one  hundred  and  sixty 
acres  of  land  in  Pocahontas  county,  and  being,  by  age  and 
physical  injury,  unable  to  operate  a  farm,  exchanged  this 
property  for  a  tract  of  land  in  Emmett  county.  The  title 
to  this  last-mentioned  tract  was  made  to  Mrs.  Brothers, 
and  received  by  her,  as  they  both  swear,  in  payment  of  the 
husband's  debt  to  her.  The  value  of  the  equity  thus 
received  by  her  does  not  appear  to  have  been  in  excess  of 
$1,200, — a  sum  less  than  the  amount  of  the  alleged  indebt- 
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edness  due  her  from  her  husband.  Upon  the  validity  oi 
this  transaction,  as  against  the  plaintiflFs,  the  rights  of  the 
parties  are  to  be  determined.  If  this  old  couple  tell  the 
truth,  the  husband  did  owe  the  wife  a  debt  which  he  was, 
in  equity  and  good  conscience,  bound  to  pay.  It  was  a 
debt  which  the  law  would  have  enforced,  save  as  against 
a  plea  of  the  statute  of  limitations, — a  defense  which  he 
l)ad  an  undoubted  right  to  waive.  It  was  a  debt,  too, 
which  he  might  lawfully  pay  or  secure,  even  though  the 
effect  thereof  was  to  prefer  the  wife  to  other  creditors. 
Leppigv.  Bretzel,  48  Mich.  821  (12  N.  W.  Kep.  199);  Meyer 
V.  Houcky  86  Iowa,  819;  Manufacturing  Co.  v.  Mastin^  75 
Iowa,  112;  Bank  v.  Wright^  68  Iowa,  132;  Sprague  v. 
Benson^  101  Iowa,  678;  Sims  v.  Moore^  74  Iowa,  497; 
Payne  v..  Wilson^  76  Iowa  880;  Daggett^  Bassett  cfe  Hill 
Co.  V.  Bulfer^  82  Iowa,  103;  Hinchman^  v.  Parlin  c& 
OrendorfF  Co.,  21  0.  0.  A.  273  (74  Fed.  Rep.  698);  Cooper 
V.  Bankj  40  Kan.  5  (18  Pac.  Rep.  937);  Brock  v.  Bank,  48 
N.  J.  Eq.  615  (23  Atl.  Rep.  269,  27  Am.  St.  Rep.  451); 
Whaun  v.  Atkinson,  84  Ala.  592  (4  South.  Rep.  681);  Man- 
chester V.  Tihhetts,  121  N.  Y.  219  (24  N.  E.  Rep.  304,  18 
Am.  St  Rep.  816). 

We  find  nothing  in  the  record  to  justify  us  in  pro- 
nouncing the  testimony  of  the  defendants  false,  or  in 
saying  that  this  transaction  was  a  mere  device  to  hinder 
or  delay  the  plaintiffs  or  others  in  the  collection  of  their 
claims.  The  mere  fact  that  this  woman  had  been  a  most 
lenient  creditor,  and  had  for  many  years  suffered  herself 
to  be  postponed  for  the  benefit  of  others  more  importun- 
ate in  their  demands,  affords  no  reason  for  denyin*:  her  the 
protection  of  the  law ;  and  it  is  not  to  the  discredit  of  the 
husband  that,  when  old  age  and  bodily  infirmity  have  left 
him  dependent  upon  her  care,he  remembers  and  discharges 
the  debt  which  is  her  due. 

We  think  the  decree  of  the  district  court  is  right,  and 

it  is   AFFIRMED. 
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H.  H.  Harrington  v.  The  Valley  Savings  Bane,  Appellant. 

Taxation:  sale  for  ordinary  taxes :  special  assessbcents  :  priority 
1     OF  LIENS.  A  parohaser  of  land  sold  for  ordinary  taxes   takes 
the  title  free  from  the  lien  of  a  special  assessment  whioh  has 
not  attached  at  the  time  of  the  sale. 

Appeal  from  Polk  District  Court. — Hon.  0.  P.  Holmes, 

Judge. 

Friday,  January  80,  190a 

Certain  lots  in  the  city  of  Des  Moines  were  sold  in 
December,  1896,  for  the  ordinary  taxes  of  1895,  and  in 
November,  1900,  a  tax  deed  was  made  to  the  plaintiff. 
In  April,  1895,  street  improvements  were  regularly  ordered 
in  front  of  these  lots,  which  were  completed  later,  and  the 
costs  thereof  assessed  upon  the  lots  in  September,  1897, 
for  which  assessment  certificates  issued,  which  are  now 
held  by  the  appellant.  This  action  is  to  enjoin  the  enforce- 
ment of  this  special  assessment  against  the  lots.  There 
was  a  decree  for  the  plaintiff,  and  the  bank  appeals. — 
AMrmed. 

Woodin^  NichoU  &  Ayres  for  appellant. 

Baily  cfe  Stipp  for  appellee. 

Sherwin,  J. — Section  1347  of  McOlain's  Code  provided 
that  all  taxes  upon  real  property  should  become  a  "per- 
petual lien  thereon  against  all  persons  except  the  United 
States  and  this  state."  The  street  improvement  for  which 
the  special  assessment  was  made  was  commenced  in  1897, 
and  the  assessment  was  under  section  12,  chapter  7,  Acts 
26th  General  Assembly,  the  material  part  of  which  reads 
as  follows:     "Said  assessment    *    *    *    shall  be  a  lien 


Jan.  1908]  Harki^gtok  v.  Valley  Savings  Bank.  813 

upon  *  *  *  the  entire  property  upon  which  said  tax 
is  levied,  from  the  commencement  of  the  work,  and  shall 
remain  a  lien  until  fully  paid  and  shall  have  precedence 
over  all  other  liens  except  ordinary  taxes."  Under 
this  act  the  special  assessment  became  a  lien  upon  the 
property  from  the  commencement  of  the  work,  and  not 
before;  so  that  when  the  lien  for  the  ordinary  taxes  of 
1895  attached,  and  when  the  property  sold  therefor,  it  was 
not  liable  for  the  special  assessment,  and  no  lien  then 
-existed  on  the  property  on  account  thereof.  The  sale  for 
the  ordinary  taxes  transferred  to  the  purchaser  the  lien 
provided  by  the  statute.  Eldridge  v.  Kuehle^  27  Iowa, 
160;  Mallory  v.  French^  38  Iowa,  431. 

It  is  claimed  by  the  appellant  that  because  of  the 
provision  in  section  twelve  above  noted,  making  the  special 
assessment  a  lien  upon  the  property  taking  precedence 
over  "all  other  liens  except  ordinary  taxes,"  the  lien  for 
such  assessment  is  equal  to  the  lien  for  the  ordinary  taxes, 
and  this  without  reference  to  the  time  when  the  respective 
liens  should  attach.  Whatever  may  be  the  rights  of  parties 
holding  liens  for  special  taxes  which  have  attached  when 
a  sale  for  ordinary  taxes  is  made,  or  for  taxes  which  be- 
come a  lien  concurrently  with  that  of  the  ordinary  taxes, 
we  think  it  clear  that  in  this  case  the  appellant's  lien  was 
junior  to  that  of  the  ordinary  taxes.  When  the  sale  for 
these  taxes  was  made  in  1896,  there  was  no  special  assess- 
ment or  lien  therefor,  and  hence  the  treasurer  could  not 
sell  for  both  the  ordinary  and  the  special  tax,  and  the 
purchaser  at  this  sale  did  in  fact  pay  all  taxes  then  assessed 
or  due  against  the  property;  and  in  this  respect  this  case 
differs  from  Dennison  v.  City  of  Keokuk^  45  Iowa,  266, 
where  it  was  held  that  a  sale  for  state  and  county  taxes 
did  not  divest  the  lien  of  the  city  for  unpaid  taxes  of  pre- 
vious years.  Here,  as  we  have  seen,  the  appellee's  lien 
was  first  in  point  of  time,  and,  unless  affected  by  the  special 
assessment  statute,  would  be  superior  to  all  the  subsequent 
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liens  of  whatever  kind,  and  when  enforced  by  sale  of  the 
land  the  purchasers  took  a  valid  and  unimpeachable  title. 
Bibhins  v.  Clark^  90  Iowa,  280.  We  do  not  think  the  leg- 
islature intended  to  destroy  this  priority  of  lien  by  tlie 
statute  in  question.  Such  statutes  are  not  to  be  enlarged 
by  judicial  construction,  antl  there  is  cert/iinly  nothing 
in  the  language  of  the  act  which  would  justify  us  in  adopt- 
ing the  appellant's  contention. 
The  judgment  is  affirmed. 


Mart  A«  LssssinoH,  v.  Warren  Sellers,  Appellant,  and 
Merchants'  National  Bane. 

Vendor  and  Purchaser:  assignments  of  error  in  equity:     change 
OF  VENUE.      Any  mling  of  the  trial  court  which  involves  the 

1  right  to  a  hearing  on  the  merits  must  be  specially  assigned  in 
an  equitable  as  in  a  law  action  to  be  reviewed  on  appeal. 
A  mling  on  a  motion  for  change  of  venae  must  ba  so  assigned 
to  be  considered. 

Abstract  of  Title:     specifio   defects:     rejection   of:     waiver. 

2  Where  a  vendor  of  real  estate  agrees  to  famish,  with  the  deed^ 
an  abstract  showing  perfect  title,  the  vendee,  on  examination, 
is  not  bound  to  point  out  the  specific  defects  b  ut  maj  reject 
it  in  its  entirety,  and  a  retention  of  the  abstract  for  four  days 
for  this  purpose  is  not  such  delay  as  will  constitute  a  waiver 
of  defects, 

Cash  Payment:     interest.       Where   the   contract  req;uired  a  cash 
8     payment  and  completion  of  the  deed  in  thirty  days,  the  vendor 
was  not  chargeable  with  interest  on  the  cash  payment  until 
the  expiration  of  the  thirty  days, 

Appcil  from  Woodbury  District  Court — Hon.  Ff  ank  R. 
Gaynor,  Judge. 

Friday,  January  30,  1908. 

April  22,  1897,  the  plaintiff  entered  into  a  written 
contract  with  defendant  by  the  terms  of  which  she  agreed 
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to  convey  to  him  three  lots,  with  flats  thereon,  in  Sioux 
Oity,  for  1,770  acres  of  land  in  Cherokee  county,  subject  to 
incumbrance  of  $6,000,  and  to  pay  in  difference  $4,000  in 
cash  and  $12,000  upon  the  completion  of  the  deal.  Each 
agreed  to  convey  to  the  other  by  warranty  deed,  "with 
abstract  showing  perfect  title.''  "Each  of  the  above  par- 
ties agree  to  place  their  respective  deeds  in  the  Merchants^ 
National  Bank  of  Sioux  Oity,  Iowa,  until  the  abstracts  are 
completed  ,or  the  deal  is  to  be  completed,  on  or  before 
thirty  (80)  days  from  date.  *  *  *  The  said  Mary  A. 
Lessenich  is  to  give  the  rents  to  the  said  Warren  Sellers  of 
all  her  property  from  May  1st,  1897,  and  the  said  Warren 
Sellers  is  to  give  possession  of  his  property  in  March  1st, 
1898,  according  to  a  lease  thereon."  Each  party  signed 
and  acknowledged  deeds  to  the  other  and  deposited  them 
with  contract  in  said  bank.  The  plaintiff  paid  $3,400 
down,  and  shortly  afterwards  defendant  forwarded  ab- 
stracts of  his  land,  which  were  handed  by  agents,  without 
plaintiff's  authority,  as  she  claimed,  to  an  attorney  for 
examination.  In  a  memorandum  the  attorney  pointed  out 
certain  incumbrances  which  should  be  removed,  and  this 
was  forwarded  to  Sellers,  who  made  the  required  correc- 
tions. Plaintiff  then  demanded  the  abstract  in  order  to 
submit  them  to  her  attorney,  and  they  were  delivered  to 
the  Hatter  May  17th;  and  on  the  21st  of  that  month  he 
dictated  a  letter  to  defendant,  which  she  signed  and 
mailed  to  the  effect  that  she  revoked  the  agreement  on  the 
following  grounds:  (1)  That  it  was  obtained  by  fraud; 
(2)  that  the  abstracts  failed  to  show  perfect  title;  and  (3) 
that  the  abstracts  affirmatively  showed  it  beyond  defend- 
ant's power  to  so  correct  them  as  to  exhibit  perfect  title; 
and  demanded  the  return  of  the  money  paid.  Thereafter, 
as  the  petition  alleges,  but  subsequent  to  the  lapse  of 
thirty  days  within  which  the  transaction  was  to  be  closed, 
defendant  contracted  to  exchange  his  land  to  one  Shepard, 
and  on  the  18th  day  of  August,  1897,  this  action  was  begun 
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by  plaintiff  to  recover  the  amount  she  liad  paid,  wit  i 
interest  The  petition  further  averred  ihat  the  place  of 
performance  was  in  Woodbury  county;  that' defendant 
slaimaJ  an  intarest  in  har  lots;  and  prayed,  in  addition  to 
recovery  of  the  money,  that  the  contract  be  canceled,  and 
that  the  bank  deliver  back  her  deed,  and  the  defendant 
be  decreed  to  have  no  title  or  interest  in  the  lot-.  The 
defendant  moved  that  the  cause  be  transferred  to  the 
county  of  his  residence,  but  this  was  denied.  He  then 
answered,  and  ypon  hearin  /  the  relief  prayed  was  granted. 
He  appeals. — ModiUed  and  affirmed. 

E.  C.  Herrick  and  Lewis  cfe  Lewis  for  appellant. 

T.  F.  Bevington  for  appellee. 

Ladd,  J. — The  plaintiff,  at  the  beginning  of  this 
miction,  was  a  resident  of  Woodbury  county,'  where  the 
defendant  bank  also  was  located.  The  defendant  Sellers 
was  a  resident  of  Cherokee  county,  and  to  it  he  moved  the 
-cause  be  transferred  on  the  ground  of  such  residence,  that 
he  was  the  sole  party  in  interest,  and  that  the  bank  w^as 
in  no  wise  interested  in  the  controversy.  The  contract 
stipulated  that*'each  of  the  above  parties  agree  to  place 
their  respective  deeds  in  the  Merchants'  National  Bank  c  f 
vSioux  City,  Iowa,  until  the  abstracts  are  completed,  or  the 
deal  is  to  be  completed,  on  or  before  thirty  days  from 
date.''  The  only  possible  interest  the  bank  had  in  the 
ijransaction  was  as  custodian  of  these  deeds.  The  petition 
alleged  that  Sellers  had  put  performance  beyond  his 
power,  and  failed  to  aver  refusal  of  the  bank  to  deliver 
plaintiff's  deed  to  her  upon  demand.  Affidavits  were  filed 
to  the  effect  that  Sellers  made  no  claim  to  the  deed,  and 
had  not  done  so  for  some  time  prior  to  the  beginning  of 
the  action.  As  the  bank  made  no  appearance  or  objection 
•to  the  transfer,  much  might  be  said  in  support  of  appel- 
lant's contention.     Railway   Co.  v.    (?'iV>i7,  81  Iowa,  4«3; 
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Mill  Co,  V.  Bowen^  7  Iowa,  465.     Unfortunately  for  hinriy 

I.  eqi;ity:         however,  the  ruling  has  not  been  challenged 

venue:  as-      in  the  manner  essential  to  invoke  the  juris- 

signmentsof 

error.  dictiou  of  this  court     The  constitution  pre- 

scribes two  methods  of  trial:  '*The  supreme  court  shall 
have  appellate  jurisdiction  only  in  cases  in  chancery  and 
shall  constitute  a  court  for  the  correction  of  errors  at  law 
under  such  restrictions  as  the  General  Assembly  may  by 
law  prescribe."  Section  4,  article  5.  The  jurisdiction 
thus  conferred  in  equity  suits  is  that  possessed  by  chancery 
courts  at  the  time  of  the  adoption  of  the  constitution,  and 
in  the  absence  of  restrictions,  an  appeal  brings  the  whole 
case  before  us  for  review  and  the  retrial  of  facts  as  well 
as  the  law.  See  2  Encyclopedia,  Pleading  &  Practice,  31. 
Hence  errors  of  any  character  which  do  not  involve  the 
power  of  the  court  to  finally  disi)ose  of  the  case  need  not 
be  assigned.  Thus  rulings  on  the  admissibility  of  evidence 
contained  in  the  record  may  be  reviewed  without  assign- 
ment of  error,  for  the  evidence  is  before  the  court  to  con- 
sider or  reject,  according  to  its  conclusion.  Smith  v. 
WelUlager^  105  Iowa,  140. 

So,  too,  the  ruling  on  a  motion  or  demurrer  may  be 
reviewed  in  passing  on  the  merits  when  the  propriety  of 
finally  disposing  of  the  case  is  not  involved.  But  it  seems 
to  be  quite  well  settled  in  this  state  that  rulings  which  go- 
to the  very  right  to  a  hearing  de  novo  and  a  determination 
on  the  merits  cannot  be  questioned  without  an  assignment 
of  error.  As  said  in  Powers  v.  O^Brien  County^  54  Iowa,. 
501,  after  referring  to  several  statutes:  "When  an  equit- 
able case  is  tried  anew  upon  an  appeal  to  this  court,  that 
is  ordinarily  an  end  of  the  controversy.  It  is  a  trial  anew 
of  the  whole  controversy  between  the  parties.  But  where 
there  is  an  appeal  from  an  order  sustaining  or  overrulin»j; 
a  demurrer  or  motion,  and  there  has  been  no  trial  anew 
in  this  court  of  the  whole  controversy,  the  general  rule  is 
that  the  cause  is  left  in  such  condition  as  to  require  that 
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it  be  remanded  for  a  trial  in  accord  with  the  opinion  of 
this  court*'     See,  also,  to  the  same  effect,  Patterson  v* 
Jaoh,  59  Iowa,  682;  Bank  v.  Potior fe,  96  Iowa,  854;   JIo- 
gttelandv.  Arts^  113  Iowa,  684;  Marshall  v.  Westrone^  98 
Iowa,  824;  Fink  v.  Mohn^  85  lowa^7S9;  Clark  v.  Raymond^ 
84  Iowa,  251;  McLvsn  v.  District  Tovmship^  82  Iowa,  742. 
In  these  decisions  some    importance    is  attached  to 
standing  on  the  ruling,  but  this  can  make  no  difference. 
If  the  error  is  such  that  it  resulted  in  denying  a  hearing 
on  the  merits  when  such  hearing  ought  to  have  been 
granted,  or  awarded  that  right  when  it  should  have  been 
denied,  it  is  an  error  at  law,  and  must  be  assigned  before 
becoming  the  subject  of  review.     To  illustrate:    A  divis- 
ion of  the  petition  is  stricken  on  motion  or  held  insufficient 
on  demurrer,  and  the  plaintiff  insists  that  he  was  thereby 
deprived  of  a  hearing  on  a  meritorious  claim.     His  con- 
tention is  not  simply  that  the  ruling  was  erroneous,  but 
also  that  because  of  it  he  has  been  deprived  of  the  hearing 
the  law  guaranteed  him.     So,  toe,  where  evidence  has  been 
excluded  by  the  trial  judge  and  is  not  contained  in  the 
record.     If  material  and  admissible,  the  ruling  has  pre- 
cluded a  hearing  on  the  merits.     The  same  effect  would 
follow  the  reversal  of  a  ruling  which  has  sustained  the 
transfer  of  a  cause  to  the  equity  side  of  the  calendar  or 
denied  a  transfer  to  the  law  side.     In  such  cases  the  errors 
do  not  inhere  in  the  trial  de  novo,  but  go  to  the  extent  of 
depriving  this  court  of  its  appellate  jurisdiction,  and  there- 
fore are  purely  errors  of  law.      In  the  instant  case  the 
denial  of  the  change  of  venue,  if  deemed  erroneous,  would 
end  the  power  to  hear  on  the  merits,  and  result  in  remand- 
ing the  cause  for  a  new  trial. 

The  unfailing  test  in  determining  the  advisability  of 
assigning  errors  in  an  equity  case  is  found  in  answering 
whether  the  right  to  a  hearing  on  the  merits  is  challenged. 
If  any  ruling,  whether  on  a  motion  or  demurrer  or  in 
rejecting  evidence,  involves  the  right  of  this  court  to  hear 
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and  finally  dispose  of  the  case,  the  error  must  be  assigned. 
If,  notwithstanding  the  alleged  error,  this  court  may  finally 
dispose  of  the  case  on  its  merits,  then  it  is  entirely  unnec- 
essary to  assign  error  in  order  to  have  it  reviewed.  It 
follows  that  we  may  not  pass  upon  the  ruling  by  which  the 
change  of  venue  was  denied  because  of  the  failure  of 
Appellant  to  properly  assign  error. 

IL     The  defendant  forwarded  the  abstracts  of  title  to 

the  land  to  Gruensel  &  Lessenich,  at  their  request,  and 

they  submitted  them  to  an  attorney  for  an  opinion.     He 

t.  ABSTRACT  of    returned  an  unsigned  memorandum,  pointing 

dfi?'dc?ecu:    out  certain    incumbrances    necessary    to    be 

rcjecUon  of:  ,        r-ii  i .  .1  ^ 

waiver.  removed.  The  corrections  required  were  sub- 
sequently made  by  Sellers.  But  the  plaintifif  denied  that 
was  done  with  her  authority.  On  this  issue  the  evidence 
is  in  sharp  conflict,  and  we  are  inclined  to  the  view  that 
she  reserved  the  right  to  have  the  abstracts  inspected  by 
an  attorney  of  her  own  selection.  Accordingly  the  ab- 
stracts were  delivered  to  her  for  this  purpose  May  17th, 
and  rejected'four  days  later.  No  requisitions  were  made 
as  a  result  of  this  examination.  She  rejected  them  in  their 
entirety  as  not  exhibiting  perfect  title.  It  cannot  be  said 
that  they  were  unreasonably  detained,  as  there  were 
eleven  chains  of  title  to  investigate.  The  title  was  to  be 
exemplified  by  perfect  abstracts;  that  is,  papers  prepared 
by  skilled  searchers  of  the  records,  showing  the  origin, 
course,  and  incidents  of  the  title  thus  exhibiting  them. 
Under  the  agreement  it  was  not  enough  that  the  title  be 
in  fact  perfect;  it  must  appear  to  be  such  on  tlie  recorJs 
of  the  county  as  epitomized  in  the  abstracts.  As  argued 
by  appellant,  the  practice  generally  prevailing  is  for  him 
to  whom  the  abstract  is  to  be  furnished  for  inspection  to 
point  out  the  defects  claimed  and  afford  the  other  party 
an  opportunity  to  correct  them.  Warvelle,  Abstracts,  4;  1 
Am.  &  Eng.  Enc.  Law,  215.  Doubtless,  if  retained  an 
unreasonable  length  of  time  without  objection,   defects 
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therein,  if  any,  are  to  be  treated  as  waived.  So  the  mak- 
ing of  specific  requisitions  may  be  deemed  as  a  waiver  of 
others  not  mentioned.  See  Stevenson  v.  Polk^  71  lowa^ 
278;  Papin  v.  Goodrich^  103  111.  86.  But  we  have  discov- 
ered no  case  holding  that,  in  the  absence  of  any  waiver^ 
the  vendee  to  whom  the  vendor  has  agreed  to  accompany 
the  deed  with  an  abstract  showing  perfect  title  is  bound 
at  his  peril  to  point  out  his  objections  specifically  in  order 
to  insist  on  a  breach  of  the  agreement.  The  contract 
requires  an  abstract  of  a  stipulated  character,  and  until 
such  an  one  was  furnished  the  agreement  had  not  been  per- 
formed. As  tending  to  support  this  conclusion,  see  Smith 
V.  Taylor,  82  Oal.  533  (23  Pac.  Rep.  217);  Howe  v.  Hutch -^ 
insony  105.111.  501;  Kane  v.  Bippey,  22  Or.  296  (23  Pac. 
Rep.  180). 

III.  We  shall  not  enter  into  a  discussion  of  the  num- 
erous defects  alleged  in  these  abstracts.  To  most  of  the  criti- 
cisms the  appellant  has  offered  no  suggestions.  In  view  of 
this  condition  of  the  record  we  prefer  to  base  our  finding  up- 
on the  conclusion, reached  after  a  careful  examination  of  tlie 
record,  that  no  injury  resulted  to  defendant  from  the  aL 
leged  breach  of  the  contract.  In  appellant's  argument  the 
estimates  of  various  witnesses  are  averaged  and  balanced; 
but  we  think  such  evidence,  when  weighed  in  the  light  of 
the  knowledge  and  experience  of  the  several  witnesses, 
failed  to  show  that  defendant  was  obtaining  any  more 
3.  Cash  pay-      f rom  plaintiff  than  his  land  was  really  worth 

ment:  inter- 
est, on  the  market  at  the  time.     Through  evident 

inadvertence  the  decree  allows  interest  from  the  time  of 

payment  to  Sellers.     During  the  thirty  days  permitted  for 

consummating  the  deal  he  rightly  held  the  money,  and 

should  not  be  charged  ^ith  interest  within  that  time,  but 

from  its  expiration.      With  this  slight  modification  the 

decree   will  be  aflOirmed,  at  appellant's  costs. — Modified 

and  AFFIRMED. 
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Btbwart  McFaddkn,  by  His  Next  Friend,  Appellant,   v* 
The  Incorporated  Town  of  Jewell,  Appellee. 

Action  for  Negligence  of  Employe.  Where  a  city,  in  the  exercise 
of  its  police  power,  employs  one  to  clear  the  obstractions  from 
an  alley,  it  does  not  become  liable  in  damages  for  a  personal 
injury  caused  by  the  negligence  of  the  employe. 

Appeal  from  Hamilton  District  CourU — Hon.  S.  M.  Wea- 
ver, Judge. 

Friday,  January  80,  1908. 

The  plaintiff  is  a  minor,  and  he  sues  by  his  next 
friend,  J.  F.  McFadden.  A  demurrer  was  interposed  to 
the  petition,  and  the  same  was  sustained.  Plaintiff  having 
elected  to  stand  on  his  petition,  and  refusing  to  plead 
over,  judgment  was  rendered  against  him  for  costs,  and  he 
app  eals.  — AMrmed. 

Wesley  Martin  for  appellant. 

Hyatt  (&  Hyatt  and  J.  M.  Blake  for  appellee. 

Bishop,  0.  J. — The  allegations  of  the  petition  are  sub- 
stantially as  follows :  That  prior  to  July  15, 1899,  a  public 
alley  within  the  limits  of  the  defendant  town  had  been 
allowed  to  become  obstructed  and  grown  up  with  weeds 
and  grass;  that  en  said  day  the  defendant  employed  one 
Foster  to  mow  and  cut  down  such  weeds  and  grass,  and 
that  said  Foster,  pursuant  to  his  employment,  and  under 
the  direction  of  defendant  as  to  the  means  and  manner  of 
said  employment,  proceeded  with  the  work  for  which  he 
was  employed,  using  therefor  a  mower  drawn  by  a  team  of 

Vol.  119  Iowa.— 21. 
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horses;  that  the  operation  of  the  mower  attracted  to  the 
alley  a  number  of  children  from  t  »e  homes  near  to  and 
adjoiniti^  the  same;  that  plaintiff,  then  about  two  years 
old,  and  residmg  with  his  parents  near  said  alley,  was 
attracted  by  the  operation  of  the  mower  and  by  the  voices 
of  other  children  in  the  alley;  that,  as  said  Foster  was 
driving  south  through  said  alley  with  his  teitm  and  mower 
at  work,  the  plaintiff  entered  the  alley,  and  pj:oceeded  to 
walk  north,  so  that  the  child  and  team  were  approaching 
each  other  from  opposite  directions;  that  from  the  time 
plaintiff  entered  the  alley  until  he  was  injured  said  Foster 
could  have  seen  him  by  the  exercise  of  ordinary  care,  and 
thus  prevented  the  accident;  that  the  children  in  the  rear 
of  the  team  and  mower  saw  plaintiff,  and  one  of  them 
called  loudly  to  Foster  to  attract  his  attention,  and  that, 
while  he  heard  the  call,  and  asked  the  cause  thereof,  he 
paid  no  further  attention  thereto,  and  did  not  stop  his 
team;  that  he,  said  Foster,  negligently  and  carelessly 
drove  said  mower  upon  and  against  plaintiff,  causing  an 
injury,  which  is  set  forth  and  described.  It  is  then  said 
that  defendant  was  guilty  of  negligence  in  employing  said 
Foster  to  mow  said  alley  by  the  use  of  a  team  and  mower, 
as  plaintiff  and  other  children  were  in  the  habifc  of  playing 
therein,  which  fact,  and  of  the  danger  to  such  children 
incident  thereto,  was  well  known  at  all  times  to  defend- 
ant and  said  Foster.  The  demurrer  in  terms  puts  in  issue 
the  sufficiency  of  the  petition  as  stating  a  case  of  action- 
able negligence  on  the  part  of  the  defendant 

Conceding,  for  the  purposes  of  this  opinion,  that  the  pe- 
tition states  a  cause  of  action  as  against  Foster,  we  proceed 
to  the  inquiry  whether  a  case  of  actionable  negligence  is 
stated  as  against  the  defendant  town.  lb  does  not  appear  by 
whom — that  is,  by  what  official  board  or  officer  of  the  town — 
Foster  was  employed.  Nor  is  it  stated  what  were  the  terms  • 
of  his  employment,  save  that  it  is  said  he  was  under  the  di- 
rection of  the  defendant  as  to  the  means  and  manner  of  his 
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employment.      The  defendant  being  a  municipal  corpora- 
tion, it  follows  of  necessity  that  the  contract  of  employment 
with  him  must  have  been  entered  into  by  some  oflScial 
board,  committee,  or  oflScer.     Now,   whether  it  was  the 
town  council,  or  a  committee  thereof  on  public  health  or 
streets  and  alleys,  or  the  street  commissioner  of  the  town, 
is  immaterial,  in  our  view.     Certain  it  is  that  in  the  matter 
of  its  control  over  the  streets  and  alleys  within  the  incor- 
porate limits — and,  to  make  the  reference  direct,  in  the 
matter  of  clearing  the  alley  in  question  of   weeds— the 
town  was  in  the  exercise  of  police  powers  possessed  by  it 
as  an  incident  to  its  existence  as  a  municipal  corporation. 
.  It  is  well  8«^ttled  that  where  an  act  done  by  an  oflScer 
or  employe  of  a  municipal  corporation  is  essentially  in  the 
line  of  the  performance  of  an  oflBcial  duty,  public  in  char- 
acter, the  municipality  cannot  be  made  liable  for  a  tort 
committed  or  wrong  done  by  such  ofScer  or  employe  while 
engaged  as  such  in  the  performance  of  the  duty  in  ques- 
tion.    That  acts  done  in  theexecotion  of  police  powers  and 
in  the  enforcement  of  police  regulations  are  in  the  nature 
of  the  performance  of  a  service  for  the  benefit  of  the  gen- 
eral public  cannot  well  be  questioned.     In  this  connection 
it  has  been  h^ld  that:     "The  grounds  of  exemption  from 
liability  are  that  the  corporation  is  engaged  in  the  per- 
formance of  a  public  service,  in  which  it  has  no  particular 
interest,  and  from  which  it  derives  no  special  benefit  or 
advant/age  in  its  corporate  capacity,  but  which  it  is  bound 
to  see  performed  in  pursuance  of  a  duty  imposed  by  law 
for  the  general  welfare  of  the  inhabitants  or  of  the  com- 
munity; that  the  membersof  the  fire  department^  although 
appointed  by  the  city  corporation,  are  not,  when  acting  in 
the  discharge  of  their  duties,  servants  or  agents  in  the 
employment  of  the  city,  for  whose  conduct  the  city  can 
be  held  liable,  but  they  act  rather  as  public  officers,  or 
officers  of  the  city  charged  with  a  public  service,  for  whose 
negligence  or  misconduct  in  the  discharge  of  official  duty 
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no  action  will  lie  against  the  city,  unless  expressly  given ; 
and  hence  the  doctrine  of  reapmideat  superior  has  no  applic- 
ation." Hayes  V.  City  of  Oshkosh^  88  Wis.  814(14  Am. 
Rep.  760).  And  in  Condict  v.  Jersey  City^  46  N.  J.  Law, 
157,  it  was  held  that,  where  a  person  was  employed  by  the 
board  of  public  works  of  a  municipality  to  drive  a  horse 
and  cart  owned  by  such  municipality,  and  used  in  carting 
refuse  to  the  dumping  ground,  and  by  the  negligence  of  such 
driver  in  making  a  dump  from  such  cart  the  plaintiff's  in- 
testate was  killed,  it  was  h^ld  the  doctrine  of  respondeat 
superior  had  no  application.  And  a  city  cannot  be  made 
liable  for  the  negligence  of  a  teamster  employed  in  tran- 
sporting stone  to  repair  a  highway,  the  employment  being 
by  the  superintendent  of  streets,  who  is  charged  with  the 
duty  of  keeping  the  streets  in  repair.  Barney  v.  City  of 
Lowellj  98  Mass.  670.  An  employe  of  the  committee  of 
public  charity,  an  adjunct  of  the  city  government,  charged 
with  the  duty  of  driving  an  ambulance  wagon,  and  through 
whose  negligent  driving  a  person  was  struck  and  killed, 
has  been  held  to  be  engaged  in  a  public  service,  and  hence 
the  municipality  could  not  be  made  liable  under  the 
doctrine  of  respondeat  superior.  Maxmilian  v.  City  of 
New  York,  62  N.  Y.  160  (20  Am.  Rep.  468). 

So  it  has  been  held  that  a  city  cannot  be  made  liable 
for  the  personal  torts  or  wrongs  committed  by  its  police 
o&cet^  {Calwell  V.  City  of  Boone^  51  Iowa,  687);  or  its 
sanitary  oflScers  {Ogg  v.  City  of  Lansing^  85  Iowa,  496);  or 
its  firemen  (  Wileox  v.  City  of  Chicago^  107  111.  834  [47  Am. 
Rep.  484] ;  Orube  v.  City  of  St.  Paul,  84  Minn.  402  [26  N. 
W.  Rep.  228].)  The  general  doctrine  is  that,  unless  the 
charter  of  the  city,  or  some  general  statute  of  the  state, 
impose  a  liability  upon  the  city  for  the  torts  or  wrongs  of 
its  officers  and  agents  engaged  in  the  execution  of  police 
powers  or  regulations,  then  no  such  liability  exists.  Haf- 
fordv.  City  of  New  Bedford,  18  Gray,  297;  Fisher  v.  City 
of  Boston,  104  Mass.  S7(6  Am.  Rep.  196);  Dillon,  Municipal 
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Corporations  (4th  Ed.)  sections  967,  974.  Accepting 
such  to  be  the  rule,  it  follows  that  the  court  below  com- 
mitted no  error  in  holding  that  the  defendant  could  not  be 
made  liable  for  the  negligent  act  of  Foster,  and  accordingly 
in  sustaining  the  demurrer  to  the  petition. — Affirmed. 
Weaver,  J.,  took  no  part 


G.  S.  Robinson,  Treasurer,  Etc.,  Appellant,  v.  D.  Fergu- 
son &  Son,  Appellees. 

Taxation :     action  to  recover  :     allegations  of  petttion  :    infor- 
mation AND  BELIEF.     In  an  action  brought  by  a  county  treas- 

1  nrer  under  Code  Section  1374,  for  the  recovery  of  taxes  the 
petition  is  not  subject  to  demurrer  where  the  proper  allegations 
are    made,    though  stated  ' *upon  information  and  belief." 

Same:     provisions  of  code  of  1897  retroactive.     The  obligation 

2  to  pay  taxes  was  not  abrogated  by  the  repeal  of  former  statutes 
and  the  enactment  of  similar  provisions  in  the  Code  of  1897, 
and  while  the  new  law  provides  a  new  remedy,  it  is  retroact- 
ive and  may  be  applied  to  enforce  the  collection  of  taxes  not 
barred  by  limitation. 

Appeal  from  Pocahontas  District   Court — Hon.    W.   B. 
Quarton,  Judge. 

Friday,  January  30,  1903. 

Action  to  recover  taxes  on  property  which  was  with- 
held, and  not  listed  for  taxation.  The  trial  court  sustained 
a  demurrer  to  the  petition,  and  plaintiff  appeals. — 
Reversed. 

Wm.  Hazlett^  County  Attorney,  Healy  Bros,  d:  Kel- 
leher  and  A.  N.  Botsford  for  appellant. 

Prouty^  Coyle  cfe  Prouty  for  appellees. 

Deemer,  J. — OalusJta  v,  Wendt^  114  Iowa,  597;  Lamhe 
V,  MoCormicki  116  Iowa,  169;  Bell  v.   Stevens^  116  Iowa, 
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451;  Bereaheim  v.  Arnd^  117  Iowa,  88, — decided  after  this 
case  was  tried  in  the  lower  court,  settle  most  of  the  points 
in  controversy. 

Appellees  contend,  however,  that  the  petition  does 
not  show  that  the  omitted  property  was  within  the  juris- 
diction or  power  of  the  taxing  oflBcer  of  the  county,  or 
state  facts  showing  the  omission  or  nonassessment  of  the 
property.  A  second  point  made  by  them  is  that  the  right 
to  taxes  upon  unassessed  property  prior  to  the  adoption  of 
the  Code  of  1897  was  simply  an  inchoate  and  nonenforce- 
able  one,  and  that  the  repeal  of  the  then  existing  laws  by 
that  Code,  without  any  saving  clause,  absolved  defendants 
of  the  duty  of  paying,  and  destroyed  plaintiff's  right  to 
collect. 

Of  these  in  their  order.  The  allegations  of  the  peti- 
tion relating  to  the  first  point  are:  "Count  1.  That  the 
plaintiff  is  the  duly  elected,  qualified,  and  acting  treasurer 
I.  ACTION  to  of  Pocahontas  county;  that  as  such  treasurer 
iiie^ti^s"*  li6  has  at  a  time  heretofore  been  informed  and 
fnfor^adok  duly  apprised,  and  therefore  believes,  that 
the  defendant  on  January  1,  1895,  had  certain 
personal  property,  consisting  of  moneys  and  credits,  which 
they  willfully  and  fraudulently  failed,  neglected,  and  re- 
fused to  list  and  return  to  the  assessor  of  the  town  of 
Rolfe,  Pocahontas  county,  Iowa,  at  which  town  of  Rolfe 
the  said  D.  Ferguson  &  Son  were  residing  and  doing  busi- 
ness as  a  co-partnership  as  brokers  and  merchants,  both  of 
whom  were  at  said  time  actual  residents  of  the  said  town 
of  Rolfe,  and  personally  engaged  in  the  conduct  of  said 
business  as  aforesaid;  that  at  said  time  the  said  defend- 
ants had  not  paid  taxes  on  said  property,  nor  had  the 
same  been  by  the  said  defendants  or  either  of  them  listed 
or  reported  for  taxation,  and  the  plaintiff  avers  that  the 
said  defendants  at  said  time  knew  that  said  property  was 
taxable,  and,  knowing  said  fact,  withheld  the  said  property 
from  assessment;  that  the  said  property  consisted  of  cash 
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in  bank,  and  nnder  the  immediate  control  of  the  defend- 
ants, certificates  of  deposit  in  bank,  notes,  mortgages,  city 
warrants,  bonds,  partnership  stock,  choses  in  action,  book 
accounts,  due  bills,  and  other  similar  credits,  in  the  amount 
of  seven  thousand  dollars;  that  the  tax  on  said  property, 
if  paid  according  to  the  rates  of  taxation  for  the  year  1895, 
would  have  amounted  to  the  sum  of  $115.78;  that  no  part 
of  the  said  sum  was  paid,  and  prior  to  the  institution  of 
suit  demand  was  made  by  this  plaintiff  for  the  payment 
of  the  said  tax,  as  set  forth  in  the  original  petition,  to 
which  reference  is  now  made;  that  by  reason  of  the  fraud- 
ulent withholding  of  said  property,  as  hereinbefore  pleaded, 
there  is  due  a  penalty  of  fifty  per  cent  upon  the  amount 
of  said  tax,  to  be  computed  upon  the  amount  of  said  tax 
and  interest  thereon."  The  exact  point  relied  upon  here 
is  that  the  petitioner  simply  states  "his  information  and 
belief,"  and  not  facts,  and  that  a  denial  of  the  petition 
would  have  put  nothing  in  issue  but  the  information  of 
the  plaintiff  and  the  state  of  his  mind. 

The  statute  under  which  the  action  was  brought,  so 
far  as  material,  reads  as  follows:  **When  property  sub- 
ject to  taxation  is  withheld,  overlooked,  or  for  any  other 
cause  is  not  listed  and  assessed,  the  treasurer  shall,  when 
apprised  thereof,  at  any  time  within  the  five  years  cause 
an  action  to  be  brought  in  the  name  of  the  treasurer  for 
the  use  of  the  proper  county."  Code,  section  1374.  The 
petition  follows  the  language  of  the  statute  with  reference 
to  the  plaintiff's  knowledge,  and  is  not  vulnerable  to  the 
attack  made  uj^on  it>,  provided  it  is  found  that  it  also 
charges  an  actual  withholding  of  the  property. 

Looking  to  the  petition  as  a  whole,  we  think  it  fairly 
charges  that  defendants  fraudulently  withheld  their  prop- 
erty from  assessment  at  the  time  stated.  The  character 
of  the  property  is  described,  and  the  amount  of  taxes  due 
thereon  is  definitely  stated.  Winneshiek  Co,  v.  Allamakee 
Cg.^  62  Iowa,  558,  is  not  in  point.     There  was  no  allegation 
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of  "belief  in  that  case,  and  fron)  the  various  papers  filed 
by  plaintiff  therein  the  court  found  that  there  was  no  in- 
tent  to  charge  a  fact,  but  simply  to  state  the  information 
held  by  plaintiff.  It  is  quite  generally  held  that  a  state- 
ment of  facts  on  information  and  belief  is  sufficient,  in  the 
absence  of  a  motion  attacking  the  pleading  on  this  ground. 
Carpenter  v.  Smithy  20  Colo.  39  (86  Pac.  Rep.  789);  Stout- 
enhurg  v,  Lylrand^  18  Ohio  St.  283;  Thackara  v.  Reid^  1 
Utah,  238.  In  pleading  facts  not  within  the  knowledge  of 
the  party  an  averment  of  belief  is  sufficient.  Radway  v. 
Mather^  5  Sandf.  664.  See,  also,  Howell  v.  Fraaer^  6  How. 
Prac.  221;  Dial  v.  Gary^  24  S.  0.  572.  As  said  in  the 
Howell  Case^  supra^  an  allegation  that  a  party  believes 
a  fact  exists  is  equivalent  to  a  statement  that  a  fact  exists 
as  he  verily  believes. 

The  county  treasurer  may  not  have  actual  knowledge 
that  property  has  been  omitted,  bat  he  is  compelled  to  act 
when  apprised  of  that  fact.  Taking  the  petition  as  a 
whole,  we  think  it  sufficiently  appears  therefrom  that  de- 
fendants wrongfully  withheld  property  from  taxation  and 
failed  and  refused  to  pay  taxes  thereon.  In  the  Stouten- 
hurg  Caae^  aupra^  it  is  said:  **Any  pleading  under  the 
Code,  taken  in  connection  with  its  proper  verification, 
amounts  to  nothing  more  than  a  statement  under  oath 
of  what  a  party  believes  to  be  true.  As  a  general  rule 
the  proper  mode  is  to  state  the  facts  directly  and  positively 
in  the  body  of  the  pleading,  and  let  the  verification  show 
that  this  statement  is  made  as  a  matter  of  belief  only. 
But  violations  of  this  rule  which  do  not  affect  the  sub- 
stance of  the  cause  of  action  or  the  grounds  of  defense 
cannot  be  reached  by  demurrer.  *  *  *  The  plaintiff 
below  might  perhaps  upon  motion  have  had  the  words,  *he 
is  informed  and  believes,'  stricken  out  as  redundant  If 
he  thought  himself  prejudiced  by  their  insertion,  this  was 
his  proper  remedy." 
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It  suflBciently  appears  from  the  allegations  of  the 
petition  above  quoted  that  defendants  were  residents  of 
Rolfe,  Pocahontas  county,  Iowa,  and  that  their  property 
was  taxable  there.  By  Code,  section  1818,  moneys  and 
credits  are  taxable  where  the  owner  lives.  See,  also.  King 
V.  Parker^  73  Iowa,  760. 

IL     The  second  point  made  by  appellees,  that  taxes 
on  omitted  property  for  the  years  1895,  1896,  and  1897  can- 
not be  recovered,  is  really  settled  by  Galuaha  v.  Wendt^ 
2.  samb:  pro-     ^upva.     It  is  thoro  said:     "It  is  plain  enough 
51?97rit?S?^*ha*  i^>  when  the  Code  went  into  effect,  the 
^^^^""^  estate  owed  nothing  to  the  county  in  the  way 

of  taxes,  then  an  obligation  of  the  estate  on  account  of 
something  omitted  to  be  done  could  not  constitutionally  be 
created.  We  think,  however,  this  objection  to  the  Code 
provision  is  based  on  a  misconception  of  its  purpose  and 
effect.  *  *  *  The  present  Code  requires  taxpayers  to 
assist  the  assessor  by  specially  listing  the  required  items 
of  property  to  be  entered  for  assessment,  and  to  make  oath 
as  to  the  correctness  of  the  list  returned.  And  these  pro- 
visions were  contained  substantially  in  their  present  form 
in  the  statutes  in  force  prior  to  the  taking  effect  of  the  pres- 
ent Code.  The  government  has  the  same  right  to  enf orije  the 
duty  of  the  taxpayer  to  contribute  to  its  support  an  ac- 
count of  omitted  property  that  it  has  to  enforce  the  pay- 
ment of  taxes  previously  levied.  With  this  construction 
the  statute  is  not  retroactive,  in  such  a  sense  as  to  require 
us  to  hold  it  unconstitutional  on  the  ground  that  it  created 
an  obligation  based  on  past,  as  distinguished  from 
present,  facts." 

However,  if  it  be  assumed  that  the  case  does  not  de- 
cide the  point.,  it  by  no  means  follows  that  the  position 
should  be  sustained.  Defendants  were  never  relieved  of 
their  obligation  to  pay  taxes  on  their  property.  This  was 
a  continuing  duty.  The  repeal  of  the  prior  tax  laws  and 
the  simultaneous  reenactment  of  substantially  similar  ones 
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is  not  to  be  construed  as  relieving  defendants  from  any 
duty  under  the  old  law.  As  said  in  State  v.  Prouty^  115 
Iowa,  657:  "The  repeal  and  simultaneous  reenactment  of 
substantially  the  same  provisions  is  not  to  be  considered 
as  an  implied  repeal  of  the  original  statute,  but  as  a  con- 
tinuation thereof,  so  that  all  interests  under  the  original 
statute  shall  remain  unimpaired.  The  same  rule  applies 
to  general  revisions  of  existing  laws  which  are  substanti- 
ally reenacted.  In  practical  operation  and  effect,  the 
new  statutes  are  to  be  construed  as  a  continuance  and 
modification  of  the  laws  rather  than  as  an  abrogation  of 
the  old  and  the  re-enactment  of  new  ones."  See,  also 
Gorley  v.  Sewell^  77  Ind.  316.  This  seems  decisive  of  the 
point  now  under  consideration.  It  is  true  that  no  remedy 
such  as  is  now  provided  existed  prior  to  the  adoption  of 
the  present  Code,  but  the  obligation  to  pay  taxes  did  exist 
and  has  never  been  extinguished.  Had  there  been  a 
special  remedy  under  the  old  law  which  was  not  carried 
into  the  new,  then  the  cases  cited  by  appellees  might  be 
considered  in  point.  But  this  is  not  the  situation.  The 
remedy  was  created  by  the  new  Code,  and  the  question, 
divested  of  all  its  subtleties,  after  all  is  this:  May  such 
statutes  as  the  one  under  which  this  action  is  brought  be 
made  retroactive?  We  have  already  decided  that  it  may, 
and  that  it  is  in  fact  retrospective  in  its  operation. 

The  trial  court  was  in  error  in  sustaining  the  demurrer, 
and  the  judgment  is  reversed. 


The  State  op  Iowa,  Appellee,  v.  David  Roscum,  Appellant. 

Prosecution  for  Malicious  Mischief:     evtdenoe  foreign  to  indict- 
ment:    MisooNDUOT.      Repeated  efforts  to  introdnce  evidence 
1      of  defendant's  guilt  of  distinct  offenses  other  than  the  one 
charged  in  the  indictment,  is  such  misconduct  as  will  justify 
272  a  reversal  where  proof  of  guilt  of  the  crime  charged  is  not 

dear  and  convincing. 
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Same:     rebuttal.     A  denial  on  cross  examination  by  defendant 
2     of  offenses  not  charged  in  the  indictment  will  not  anthorize 
the  admission  of  evidence  by  the  state  in  respect  thereto,  nor 
is  the  same  admissible  in  rebnttaL 

Same:  unlawful  intent  presumed:  instruction.  Where  one 
8  enters  nx)on  the  premises  of  another  in  the  night  time  and 
palls  np,  removes  and  appropriates  fruit  trees,  the  wrongful 
intent  is  presumed,  and  evidence  of  other  similar  acts  is  in- 
admissible, and  it  is  error  to  instruct  the  jury  that  they  may 
consider  the  same  in  connection  with  the  evidence  of  tlie 
crime  charged. 

Appeal  from  Des  Moiries  District  Court — Hon.  James  T>* 
Smyth,  Judge. 

Friday,  January  80,  1908. 

Indictment  charges  defendant  with  malicious  mischief 
in  pulling  up  and  severing  from  the  land  of  one  Anderson 
thirty-six  peach  trees  and  five  apple  trees.  There  was  a 
verdict  of  guilty,  and  judgment  imposing  fine  and  impris- 
onment, from  which  defendant  appeals. — Reversed. 

Dodge  cfe  Dodge^  George  S.  Tracy  and  C.  L.  Poor  for 
appellant. 

Chas.  TT.  Mullan^  Attorney  General,  and  Seerley  cfe 
Clark  and  C.  C.  Clark^  County  Attorney,  for  the  State. 

Weaver,  J. — Upon  the  trial  the  state  placed  one 
Leake  upon  the  witness  stand,  and  offered  to  prove  by  him 
that  in  the  fall  of  the  year  1900  he  lost  several  geese,  and 
afterward  "saw  geese  exactly  like  them"  on  the  farm  of 
the  defendant.  This  testimony  being  ruled  out,  the  state 
further  offered  to  prove  by  one  Hunt  other  alleged  facts 
of  the  same  character.  Objection  to  this  offer  being  also 
sustained,  a  third  witness — one  Becker —  was  produced,  by 
whom  it  was  proposed  to  give  evidence  upon  **a  similar 
charge."  These  repeated  attempts  to  bring  before  the 
jury   irrelevant  and  prejudicial   matter  is    assigned    by 
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:- ^ 

appellant  as  misconduct  on  part  of  the  prosecuting  attorney, 
having  a  distinct  tendency  to  prevent  a  fair  trial  upon 
I.-  EviDENCB  *^®  particular  charge  made  in  the  indictment; 
indiJImeSt:  ^T^^  ^^  havo  to  Say  WO  think  the  complaint  is 
misconduct  ^ell  fouudod.  The  appellant  was  upon  trial 
for  alleged  malicious  mischief  or  trespass  in  pulling  up  and 
removing  certain  fruit  trees.  The  fact  that  certain  per- 
sons might  know  or  believe  that  on  other  occasions,  and 
at  other  times  and  places,  this  man  had  been  guilty  of 
other  and  distinct  offenses  had  no  tendency  whatever  to 
prove  his  guilt  of  this  particular  trespass,  and  it  is  scarcely 
conceivable  that  it  could  have  been  ofiered  by  any  lawyer 
in  the  belief  that  it  was  admissible. 

A  somewhat  similar  question  was  considered  by  us  in 
State  r.  Qadbois^  89  Iowa,  32,  and  while  condemning  the 
practice,  we  declined  to  reverse  upon  that  ground  alone, 
saying:  "Improper  questions  are  sometimes  asked  in  good 
faith,  without  any  sinister  motive;  and,  when  objections 
to  them  are  sustained,  the  fact  that  they  were  asked 
should  not  be  deemed  suflBcient  ground  for  a  new  trial, 
unless  there  is  at  least  reasonable  presumption  that  preju- 
dice has  resulted  from  them."  In  that  case  the  im- 
proper offer  was  not  repeated  by '  the  prosecutor,  and  the 
presumption  of  good  faith  was  held  sufficient  to  prevent 
a  reversal.  In  the  present  case,  if  the  first  offer  could  be 
excused  as  an  act  of  good  faith  under  a  mistaken  view  of 
the  legal  rights  of  the  state,  no  such  charitable  presump- 
tion can  be  invoked  for  the  second  and  third  attempts. 
Indeed,  the  purpose  to  get  before  the  jury  by  indirection 
the  fact  that  appellant  was  charged  with  other  depreda- 
tions, and  thereby  put  him  to  a  disadvantage  in  the  pend- 
ing trial,  is  too  clear  to  admit  of  doubt.  If  convictions 
cannot  be  otherwise  secured,  it  is  far  better  to  permit  the 
guilty  to  go  unpunished  than  to  resort  to  expedients  which 
are  essentially  unfair,  and  destructive  of  the  settled  rules 
of  evidence. 
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Commenting  upon  a  like  assignment  of  error  in  State 
V.  Ean^  90  Iowa,  587,  we  had  occasion  to  say:  **If  there 
was  any  reasonable  doubt  in  our  minds  of  the  defend* 
ant's  guilt,  we  should  promptly  reverse  this  case  for  these 
attempts  to  inject  into  the  case  matters  which  the  county 
attorney  must  have  known  were  improper."  The  proof  of 
guilt  in  the  present  instance  is  by  no  means  so  clear  and 
indisputable  as  to  convince  us  that  appellant  was  not 
prejudiced  by  this  conduct  on  part  of  the  prosecutor.  In 
support  of  this  holding,  see  U.  S,  v.  Croas^  19  D.  0.  562; 
People  V.  Welhj  100  Cal.  469  (84  Pac.  Rep.  1078);  Eandall 
V.  StatCj  182  Ind.  589  (82  N.  E.  Rep.  806);  People  v.  Cahoon^ 
88  Mich.  456  (50  N.  W.  Rep.  884);  People  v.  MuUings,  88 
OaL  188  (28  Pac.  Rep.  229,  17  Am.  St.  Rep.  L^2^);  Leahy 
V.  State,  81  Neb.  566  (48  N.  W.'  Rep.  890). 

IL     The  appellant  was  a  witness  in  his  own  behalf. 
On    cross-examination  by  counsel    for  the  state  he  was 
asked  "if  it  was  not  true  that  a  little  over  a  year  ago  he 
«    c*^».  .^      went  with  his  hired  man  around  Anderson's 
buttai.  jjj^  ^jj^  plum  patch,  and  have  a  sack  full  of 

plums,"  etc.  This  was  answered  in  the  negative,  and  he 
also  said  that  for  two  years  he  had  not  been  upon  Ander- 
son's premises  farther  than  the  house.  In  rebuttal  one 
Frank  Anderson,  for  the  state,  was  permitted,  over  de- 
fendant's objection,  to  testify,  that  **two  years  ago  last 
plum  time"  he  found  defendant  and  another  person  in  the 
plum  orchard  of  the  prosecuting  witness,  and  saw  them 
take  plums  from  the  trees.  The  admission  of  this  testi- 
mony was  error.  Its  objectionable  character  is  so  appar- 
ent that  it  seems  scarcely  necessary  to  discuss  it.  As 
already  suggested,  an  accused  person  is  not  to  be  proved 
guilty  of  one  crime  by  proving  that  he  has  committed 
another.  State  v,  Walters,  45  Iowa,  390;  1  Greenleaf, 
Evidence,  sections 51,  52;  Shaifnerv.  Com.,  72  Pa.  St  63(18 
Am.  Rep.  649);  Com,  v.  Jackson,  132  Mass.  16.  See,  also, 
directly  in  point,  State  v.  Fitchette,  —  Minn.  —  (92  N.  W. 
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Rep.  527).  Neither  was  the  evidence  available  to  the 
state,  as  claimed,  by  way  of  rebuttal.  The  matter  sought 
to  be  rebutted  was  brought  out  by  the  state  upon  cross- 
examination,  and  a  party  cannot  obtain  the  right  to  intro- 
duce matters  otherwise  irrelevant  and  immaterial  by  the 
simple  expedient  of  first  obtaining  a  denial  of  them  upon 
cross-examination  of  an  opposing  witness.  1  Greenleaf, 
Evidence,  449;  Swansonv.  French^  92  Iowa,  695. 

III.  The  trespass  relied  upon  by  the  state  to  sustain 
the  indictment  was  committed  on  the  night  of  May  1, 1901, 
and  the  evidence  offered  tended  to  show  that  on  said  night 
3.  same:  un-  tWrty-six  poach  trees  and  five  apple  trees 
prMumld?"^  were  taken  by  some  one  from  Anderson's 
instruction.  Q^^jj^^rd.  The  state  was  also  allowed  to  prove 
that  on  the  night  of  April  15th  of  the  same  year  another 
similar  trespass  was  committed,  and  to  show  facts  tend- 
ing, it  is  claimed,  to  point  out  the  defendant  as  being 
guilty  of  this  offense  also.  Appellant  complains  of  the 
admission  of  this  testimony,  but  the  record  seems  to  in- 
dicate that  no  objection  was  made  to  it.  Exception  was 
taken,  however,  to  the  sixth  paragraph  of  the  court's 
charge  to  the  jury,  which  involves  substantially  the  same 
question.  In  this  instruction  the  jury  are  told  that  they 
cannot  convict  the  defendant  of  any  other  crime  than  the 
one  alleged  to  have  been  committed  on  May  1,  1901,  but 
that  it  will  be  proper  for  them  to'consider  the  conduct  of 
defendant  previous  to  that  time,  so  far  as  it  may  throw 
light  upon  the  facts  directly  in  controversy,  or  aid  in  ex- 
plaining or  showing  the  connection  of  other  evidence  ad- 
mitted for  their  consideration. 

We  think  this  instrjction  cannot  be  approved.  It,  in 
effect,  announces  the  proposition  which  we  have  already 
negatived  that  the  jury  may  consider  evidence  of  defend- 
ant's  guilt  of  other  and  distinct  offenses  in  determining 
his  guilt  or  innocence  of  the  particular  offense  for  which 
he  is  being  tried.     In  a  few  exceptional  cases  the  rule 
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suggested  by  the  instruction  does  prevail,  but,  generally 
speaking,  it  applies  only  to  cases  in  which  the  criminal 
character  of  the  act  charged  depends  upon  the  specific 
intent  with  which  it  is  committed,  and  in  such  cases  other 
similar  acts  may  be  proven  as  bearing  upon  the  question 
of  fraudulent  intent  or  guilty  knowledge.  The  crime 
charged  in  this  case  is  not  one  of  that  nature.  If  a  man, 
without  permission  or  authority,  enters  upon  his  neighbor's 
premises  in  the  night  time,  and  secretly  pulls  up,  removes 
and  appropriates  fruit  trees  there  found,  the  unlawful 
intent  is  presumed,  and  it  does  not  require  proof  of  other 
similar  acts  to  give  it  character.  We  conclude,  therefore, 
that  this  instruction  should  not  have  been  given. 

In  view  of  the  necessity  of  a  new  trial,  we  do  not  dis- 
cuss or  pass  upon  the  sufficiency  of  the  evidence  to  sustain 
a  conviction. 

For  the  reasons  stated,  a  new  trial  is  ordered,  and 
cause  is  remanded  to  the  district  court  for  that  purpose. — 
Reversed. 


A.  J.  Wicklund,  Appellant,  v.  The  Saylob  Goal  Oompasy, 

Appellee.  . 

Personal  Injury:  incx)mpetenoe  op  employe:  negligence  in  em- 
ployment: EVIDENC3B.  A  single  act  of  casnal  neglect  by  an 
employe  does  not  make  such  a  case  of  incompetency  that 
knowledge  thereof  by  the  employer  will  render  the  latter 
chargeable  with  negligence  in  retaining  the  former  in  his  em- 
ploy, and  under  this  rule  the  evidence  in  the  case  is  held  in- 
suflBcient  to  justify  a  verdict  against  defendant  for  plaintiff's 
injuries. 

Appeal  from  Polk  District  Court — Hon.    0.   A.    Bishop, 

Judge. 

Satxjbday,  January  81,  1903. 
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Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  defendant's  negligence.  At 
the  close  of  the  evidence  the  district  court  directed  a  ver- 
dict for  defendant,  and  plaintiff  appeals. — AMrmed. 

J.  F.  Conrad  and  W.  O.  Sarvison  for  appellants. 

Ryan^  Ryan  <&  Ryan  for  appellee. 

Weaver,  J. — The  plaintiff  was  in  the  employ  of  the 
defendant  as  a  coal  miner.  Entrance  to  his  place  of  work 
was  effected  by  means  of  a  cage  which  viras  lowered  by 
steam  power  to  the  bottom  of  a  shaft  about  two  hundred 
feet  in  depth.  On  the  day  in  question  with  several  other 
employes  he  entered  the  cage  at  the  surface,  and  was  low- 
ered part  way  down  the  shaft,  when  the  cage  fell  or  was 
dropped  with  such  dangerous  speed  as  to  strike  the  bottom 
with  great  force,  whereby  he  claims  to  have  received  seri- 
ous injury.  He  alleges  that  the  accident  was  caused  by 
the  negligence  and  incompetence  of  the  person  operating 
the  engine,  and  that  the  defendant  employed  or  permitted 
said  person  to  have  charge  of  such  engine  when  it  knew  or 
should  have  known  that  he  was  not  competent  for  the 
duties  of  the  position.  •  It  seems  to  be  conceded  in  argu- 
ment that  plaintiff  and  the  acting  engineer,  Viggers,  were 
fellow  servants,  and  that  for  injuries  occasioned  by  the 
negligence  of  the  latter  the  defendant  would  not  ordinarily 
be  held  liable;  but  plaintiff  insists  that  there  was  evidence 
upon  which  the  jury  could  properly  have  found  not  only 
that  the  engineer  was  negligent  and  incompetent,  but  that 
defendant  knew  or  should  have  known  it,  and  hence  is 
itself  char^xeable  with  negligence  in  permitting  such  a  per- 
son to  o] aerate  the  engine. 

The  burden  of  establishing  these  allegations  is  con- 
fessedly upon  the  plaintiff.  There  is  no  testimony  what- 
ever as  to  the  prior  experience  of  Viggers,  or  as  to  the 
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inquiries  or  investigation,  if  any,  made  by  the  defendant 
concerning  his  fitness  or  qualifications,  before  giving  him 
employment.  It  is  shown  without  dispute  that  he  was 
employed  as  assistant  engineer,  and  operated  the  cage 
upon  the  night  shift  at  least  a  part  of  the  time,  and  at  the 
time  of  the  accident  was  called  to  the  engine  by  the  reason 
of  the  sickness  of  the  principal  engineer.  It  is  claimed, 
however,  that  he  had  on  other  occasions  manifested  such 
recklessness  or  lack  of  skill  that  defendant  was  negligent 
in  retaining  him  in  such  employment.  To  sustain  this 
contention,  reliance  is  had  upon  the  testimony  of  one  of 
the  miners  that  in  August,  prior  to  the  accident  in  Decem- 
ber, and  while  Viggers  was  in  charge  of  the  engine,  the 
descending  cage  fell  or  was  made  to  strike  the  bottom  of 
the  shaft  with  great  force,  while  the  ascending  cage  was 
carried  up  against  the  wheels  at  the  top.  The  witness 
does  not  attempt  to  say  that  this  occurred  by  any  fault  or 
negligence  on  Viggers'  part,  but,  on  the  contrary,  says, 
"The  engine  became  uncontrollable  by  the  engineer." 
Moreover,  on  cross-examination  he  shows  that  at  the  time 
mentioned  he  was  in  the  mine,  near  the  bottom  of  the 
shaft,  two  hundred  feet  below  the  engine,  and  could  have 
no  personal  knowledge  of  the  cause  of  the  accident  Aside 
from  this,  the  only  evidence  offered  is  to  the  effect  that 
on  one  or  two  occasions  the  superintendent  of  the  mine 
was  heard  to  remind  Viggers  of  this  experience,  and  warn 
him  against  operating  the  cage  too  rapidly. 

We  think  this  showing  entirely  too  meager  to  sustain 
the  allegations  of  the  petition.  It  is  undoubtedly  true 
that  proof  of  prior  acts  of  an  employe  indicating  incompet- 
ence or  recklessness  may  be  sufficient  to  charge  the  em- 
ployer with  negligence  in  retaining  him  in  a  position  to 
endanger  the  safety  o{  others.  Eailway  Co.  v.  Ruhr/j  88 
Ind.  294  (10  Am.  Rep.  Ill);  Oruhe  v.  Railway  Co.^  98 Mo- 
880  (11  a  W.  Rep.  786,  4  L.  R  A.  776,  14  Am.  St.  Rep. 
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645);  Railroad  Co,  v.  Camp,  13  O.  0.  A.  288  (65  Fed.  Rep. 
958);  Qierv.  Railway  Co.,  108  Cal.  184  (41  Pac.  Rep.  22). 
But  barring  exceptional  circumstances,  which  do  not  ap- 
pear in  this  case,  where  a  single  act  of  negligence  may 
indicate  such  gross  unfitness  as  to  make  his  retention 
negligence  {Baulec  v.  Railroad  Co.,  59  N.  T.  868  [17  Am. 
Rep.  825]  ;  Holland  v.  Southern  Pac.  Co.,  100  Cal.  244  [84 
Pac.  Rep.  666];  McDermottv.  Railroad  Co.,  SlUo.  295; 
Mayor,  etc.  of  Baltimore  v.  War,  77  Md.  597  [27  Atl.  Rep. 
86],)  the  generally  approved  and  reasonable  rule  is  that  a 
single  act  of  casual  neglect  by  the  employe  does  not  make 
such  a  case  of  incompetency  that  knowledge  thereof  by  the 
employer  will  render  the  latter  chargeable  with  negligence 
in  retaining  the  former  in  his  em-ploy  {Conrad  v.  Gray, 
109  Ala.  180  (  [19  South.  Rep.  898]  ;  Cosgrove  v.  Pitman, 
108  Oal.  268  [87  Pac.  Rep  282]  ;  Elevator  Co.  v.  Neal,  65 
Md.  488  [5  Atl.  Rep.  888].)  Neither  is  the  engineer's  neg- 
ligence at  the  time  of  plaintiff's  injury  sufficient  in  itself 
to  prove  him  incompetent  for  the  work  in  which  he  was 
engaged.  Hathaway  v.  Railway  Co.,  92  Iowa,  840;  Cooper 
V.  Railway  Co.,  28  Wis.  66a 

The  judgment  of  the  district  court  is  apfikmed. 


Ii9  338        ^*  l^^fiRG^usoN  <fe  Son,  Appellants,  v.  The  Board  op  Review 
fi26w»  Qp  ^gg  Incorporatpd  Towk  op  Rolfe. 

119      339 
138      342^ 

Certiorari:  review  op  error  of  assessment  board.  Certiorari 
will  not  lie  to  review  alleged  error  of  a  local  board  of  equal- 
ization in  raising  an  assessment,  as  there  is  an  adeqnate  rem- 
edy provided  by  appeal. 

Appeal  from  Pocahontas  District  Court. — Hon.    F.    H. 
Helsell,  Judge. 

Saturday,  January  31,  1903. 
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Plaintifps  were  notified  by  the  defendant,  the  board 
of  review  for  the  adjustment  of  the  assessment  of  taxes, 
thai  the  assessment  of  plaintiffs^  property  had  been  raised; 
and  upon  the  appearance  of  plaintiffs,  and  a  hearing  with 
reference  to  the  matter,  the  board  raised  plaintiff's  assess- 
ment. Plaintiffs  caused  a  writ  of  certiorari  to  issue  from 
the  district  court  for  the  purpose  of  determining  the  valid- 
ity of  the  action  of  the  board  of  review,  and,  on  return 
being  made  of  the  writ,  a  trial  was  had,  as  the  result  of 
which  the  writ  of  certiorari  was  discharged,  and  the 
petition  therefor  was  dismissed,  and  judgment  was  entered 
against  plaintiffs  for  costs,  from  which  they  appeal. — 
AMrmecL 

Prouty,  Coyle  dk  Prouty  for  appellants. 

Eealy  Bros,    dk  Kelleher  and  A.   N.   Botaford  for 
appellee. 

MoOlain,  J. — By  Code,  section  4154,  the  writ  of 
certiorari  may  be  granted  where  an  inferior  board,  exer- 
cising judicial  functions,  is  alleged  to  have  exceeded  its 
proper  jurisdiction,  or  is  otherwise  acting  illegally,  and 
there  is  no  other  plain,  speedy,  and  adequate  remedy.  It 
is  contended  for  appellants  that  the  defendant  board  of 
review  acted  illegally  in  raising  plaintiff's  assessment, 
without  any  evidence  proper  to  be  considered  in  so  doing. 
But  it  is  a  suflScient  answer  to  their  position  that  certiorari 
is  only  allowed  where  "there  is  no  other  plain,  speedy, 
and  adequate  remedy. "  It  is  true  thut  at  common  law 
the  allegation  of  want  of  jurisdiction  in  an  inferior  tri- 
bunal is  generally  sufficient  ground  to  authorize  an  investi- 
gation by  c^^w>rari  to  determine  that  question;  and  this 
is,  no  doubt,  still  true,  under  the  statute.  But  it  is  plain 
that  in  the  case  before  us  no  want  of  jurisdiction  on  the 
part  of  the  board  of  review  was  made  to  appear.  The  pro- 
ceedings were  in  accordance  with  the  provisions  of  Code, 
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section  1872,  and  the  board  had  jurisdiction  to  act.  Plain- 
tiffs were  before  it,  submitting  their  objections  to  the  in- 
creasing of  their  assessment,  and  the  subject-matter  was 
proper  for  the  board's  determination.  It  is  true  that,  in 
many  cases  from  other  states  called  to  our  attention,  the 
action  of  a  taxing  board  has  been  reviewed  in  a  certiorari 
proceeding.  Some  of  these  cases  were  decided  under 
statutes  authorizing  such  an  action.  Others  were  decided 
in  states  where  the  determination  of  the  taxing  tribunal 
is  final,  and  there  was  therefore  no  other  adequate  and 
speedy  remedy.  But  in  this  state  a  remedy  by  appeal  is 
specially  provided  for  (Code,  section  1878),  and  counsel  for 
plaintiffs  do  not  contend  that  it  would  not  have  been 
practicable  for  them  to  secure  in  this  manner  all  the  relief 
to  which  they  were  entitled.  Indeed,  they  concede  in 
argument  that  an  appeal  was  taken  by  plaintiffs,  and  vol- 
untarily dismissed,  before  this  ce7*tiorari  proceeding  was 
instituted. 

The  question  which  we  have  before  us,  then,  is 
whether,  under  our  statutory  provisions  with  reference  to 
the  nature  of  the  writ  of  certiorari^  and  the  method  pro- 
vided for  correcting  errors  in  the  action  of  the  board  of 
review  by  appeal,  a  taxpayer  may,  instead  of  prosecuting 
his  appeal,  bring  the  proceedings  of  the  board  of  review 
directly  before  the  district  court  by  certiorari^  and  have  the 
district  court  determine  whether  there  is  on  the  record  of 
the  board  of  review  a  sufScient  showing  to  justify  the 
action  of  the  board  in  increasing  an  assessment.  In  the 
first  place,  it  may  be  noticed  that  in  this  case  the  board  ct 
review  did  not  act  entirely  without  evidence,  for  it  ap- 
pears that  one  of  the  plaintiffs  did  give  testimony  on 
which  the  board  would  have  been  justified  in  slightly  rais- 
ing the  assessment  returned  by  the  assessor. 

Further,  it  may  be  suggested  that  the  statute  does  not 
require  that  the  board  of  review  shall  proceed  as  a  court, 
only  upon  evidence    which    would  be    admissible    in  a 
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judicial  proceeding.  It  is  to  "adjust  assessments  for  the 
township,  city  or  town,  by  raising  or  lowering  assessments 
of  any  person,  partnership,  corporation  or  association  as 
to  any  or  all  of  the  items  of  his  assessment  in  such  man- 
ner as  to  secure  a  listing  of  property  at  its  actual  value" 
(Code,  section  1870),  and  to  raise  or  lower  the  assessment 
of  each  taxpayer  as  shown  by  the  assessor's  books,  "as  in 
their  opinion  will  be  just''  (Oode,  section  1371).  As  the 
board  acts  with  reference  to  the  assessments  returned  by 
the  assessor,  it  is,  no  doubt,  authorized  to  act  on  the  same 
sources  of  information  which  may  be  considered  by  the 
assessor,  who  is  required  to  affix  values  to  all  property 
assessed  by  him  (Oode,  section  1852),  and,  on  refusal  of 
any  person  to  furnish  a  verified  statement  or  to  list  his 
property,  is  to  "proceed  to  list  and  assess  such  property 
according  to  the  best  information  obtainable."  Oode, 
section  1867. 

With  these  suggestions  in  mind,  we  are  certainly  just- 
ified in  assuming  that  the  board  was  acting  within  its  jur- 
isdiction in  raising  the  plaintiff's  assessment,  however 
erroneous  its  action  may  have  been  under  the  facts.  The 
real  complaint  of  the  appellants,  as  disclosed  by  the  argu- 
ment of  theii  counsel,  is  that  the  board  sought  to  compel 
the  appellants  to  bring  in  their  books  for  the  purpose  of 
showing  the  amount  of  credits  on  which  they  should  be 
taxed^  which  the  appellants  refused  to  do;  and  as  appel- 
lants would  have  the  burden  of  proof,  on  an  appeal,  to 
show  that  the  assessment  of  the  board  of  review  was  erron- 
eous, they  have  preferred  to  resort  to  certiorari  proceed- 
ings in  order  to  secure  the  annulment  of  the  action  of  the 
board  of  review  on  the  ground  that  it  was  illegal.  We 
havo  no  hesitation  in  holding  that  such  a  result  cannot  be 
obtained  by  proceeding  in  certiorari.  The  authorities 
seem  to  be  uniform  that,  where  an  appeal  from  a  taxing 
boar/1  is  provided  for,  errors  in  their  action,  so  far  as  they 
are  acting  within  their  jurisdiction,  cannot  be  cured  by 
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certiorari.  Smith  v.  Boards  30  Iowa,  581;  Polk  County  v. 
City  of  De%  Moines^  70  Iowa,  851*;  State  v.  State  Board  of 
Assessment  and  Equalization^  8  S,  D.  388  (63  N.  W.  Rep. 
192);  Murphy  v.  Board^  —  Idaho,  —  (59  Pac.  Rep.  715). 
We  have  recently  held  that,  even  where  fraud  is  alleged 
in  the  action  of  the  taxing  board,  the  taxpayer  must  ap- 
peal, and  cannot  resort  to  an  extraordinary  remedy. 
Crawford  V.Polk  (?{?.,  112  Iowa,  118.  It  is  the  general 
rule  that,  where  there  is  a  remedy  by  appeal,  certiorari 
will  not  lie.  Ransom  v.  Cummins^  66  Iowa,  187;  Oyster 
V.  Bank,  107  Iowa,  89. 

The  judgment  of  the  lower  court  is  afeirmkd. 


Emma  Payhe,  Appellee,  v.  Fratkbnal  Accident  Associa- 
tion OF  America,  Appellant. 

Action  to  Recover  on  Accident  Policy:     aootoent  defined.     An 

1  accident  within  the  meaning  of  a  policy  of  insurance  which 
provides  that  the  injury  must  occur  **throagh  external,  "vio- 
lent and  accidental  means,"  is  a  result,  the  inducing  cause  for 
which  was  not  put  in  motion  by  the  yolontary  and  uninten- 
tional act  of  the  i>er8on  injured. 

Voluntary    Exposure   to    Unnecessary    Danger:      jubt   question: 

2  Wlien  an  accident  policy  provides  that  it  does  not  include  an 
injury  or  death  resulting  from  voluntary  ex];>osure  to  unneces- 
sary danger,  and  the  evidence  is  such  that  the  conclusion  may 
be  reached  that  there  was  not  such  an  exposure,  it  then  be- 
comes a  question  of  fact  for  the  jury. 

Same:     byidenoe.     Evidence  considered  and  held  that  the  facts 
8     surrounding  the  death  of  deceased  were  such  that  reasonable 
minds  might  reach  different  conclusions  on  the  question  of 
voluntary  exposure  to  danger,  and  that  it  was  properly  sub- 
mitted to  the  jury. 
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Accidental  Death  While  Crossing  Railroad:  reoovkry  fob:  A 
4  proTision  in  an  accident  policy  that  the  same  will  not  cover 
death  or  disability  while  on  a  railroad  bridge  or  roadbed  does 
not  preclude  recovery  for  the  accidental  death  of  the  insured 
while  crossing  a  railroad  track  at  an  accustomed  place,  and 
want  of  proper  care  by  the  insured  is  a  question  for  the  jury. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Saturday,  January  81,  1908. 

Plaintifp  is  the  widow  of  Joe  D.  Payne,  and  the  bene- 
ficiary  named  in  an  "accident  certificate,"  so  called,  is- 
sued by  the  defendant  association  to  said  Joe  D.  Payne 
during  his  lifetime.  One  of  the  provisions  of  such  certifi- 
cate is  that  in  case  of  the  death  of  the  holder  by  accidental 
cause  the  association  will  pay  to  the  beneficiary  named  the 
sum  of  $2,000.  This  action  is  brought  upon  said  certificate 
to  recover  said  sum,  it  being  alleged  that  said  Payne  came 
to  his  death  by  accidental  cause,  within  the  meaning 
thereof.  There  was  trial  to  a  jury,  and  verdict  and  judg- 
ment in  favor  of  plaintiflF.     Defendant  appeals. — Affirmed. 

Sullivan  cfe  Sullivan  for  appellant. 

White  dk  Clarke  for  appellee. 

Bishop,  0.  J. — The  certificate  holder  resided  in  Dallas 
county,  this  state.  It  seems  that  in  February,  1900,  he  had 
gone  for  a  visit  to  Fenton,  Louisiana,  and  while  there  he  was 
I.  AcciDBNT       killed  by  being  struck    and  ru?i  over  by  a 

within  the         a      .    i  i  .  •!  -i      ^     *    i 

meaning  of     freight  car  moving  upon  a  railroad    track. 

insurancepol- 

icy  defined.  One  of  the  defenses  relied  upon  to  defeat  a 
recovery  is  that  the  death  of  Payne  was  not  accidental,  as 
defined  by  the  contract  in  suit  It  is  the  language  of  the 
certificate  that  the  injury  must  occur  "through  external, 
violent,  and  accidental  means."  It  is  conceded  that  the 
burden  was  on  the  plaintiff  to  show  that  the  death  of 
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Payne  was  the  result  of  an  accident  within  the  meaning  of 
the  certificate.  As  we  have  stated,  he  was  killed  by  being 
struck  and  run  over  by  a  railroad  freight  car.  Neceesarily, 
he  must  have  been  on  or  near  the  track  over  which  such 
car  was  moving  at  the  time  he  was  so  struck.  Now,  under 
such  circumstances  it  seems  to  us  to  be  conclusive  that 
death  was  either  the  result  of  an  accident,  or  it  was  pre- 
meditated, and  therefore  suicidal. 

Counsel  for  appellant  do  not  suggest  that  the  facts 
disclosed  by  the  record  indicate  in  any  degree  a  case  of 
suicide,  or  that  the  jury  would  have  been  warranted  in 
finding  such  to  be  the  fact.  Their  contention  seems  to  be 
that,  because  the  deceased  placed  himself  in  a  position  to 
receive  the  injury  resulting  in  his  death,  it  was  not,  there- 
fore, an  accident.  We  are  unable  to  grasp  the  force  of 
the  contention.  An  accident,  in  the  sense  we  are  here 
called  upon  to  consider  the  expression,  means  a  result  the 
inducing  cause  for  which  was  not  put  in  motion  by  the 
voluntary  and  intentional  act  of  the  person  injured.  It 
does  not  matter  in  this  connection  that  negligence  even 
may  be  made  to  appear.  If  involuntary  and  uninten 
tional,  the  result  cannot  be  characterized  otherwise  than 
as  an  accident.  Follisv.  Association^  94  low^,  489;  Mat- 
thes  V.  Association^  110  Iowa,  224;  Marx  v.  Insurance  Co*y 
(0.  C.)  39  Fed.  Rep.  821.  The  case  of  Games  v.  Asssoci- 
atiouj  106  Iowa,  281,  relied  upon  by  counsel,  does  not  sus- 
tain their  contention.  In  that  case  death  was  the  result 
of  an  overdose  of  morphine,  self  administered,  and  the 
question  was  whether  the  death  could  be  regarded  as  an 
accident,  it  appearing  not  only  that  the  taking  of  the  drug 
was  voluntary,  but  that  the  amount  taken  was  intentional. 
It  is  manifest  that  to  such  a  case  must  be  applied  a  principle 
altogether  different  from  that  governing  the  one  before  us. 
Here  the  contact  with  the  car  which  killed  him  was  an 
involuntary  and  unintentional  act  on  the  part  of  Payne. 
It  may  be  as  asserted  by  counsel  that  the  killing  was  the 
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logical  result  of  the  position  in  which  the  deceased  had 
negligently  placed  himself,  but,  nevertheless,  design  or 
purpose  being  wanting,  it  was  accidental,  and,  as  we 
think,  clearly  within  the  meaning  of  the  certificate. 

11.     It  is  a  provision  of  the  certificate  that  "this  insur- 
ance does  not  cover    ♦    *    *   accident  nor  death  or  disabil- 
ity resulting  wholly  or  partly,  directly  or  indirectly  from 
a.  Voluntary    *    *      *    voluntary  exposure  to  Unnecessary 
unnecessary    dang€?r. "    By  motion  to  direct  a  verdict  at  the 

danger:  jury 

question.  closo  of  the  ovideuce  for  plaintiff,  and  again 
in  the  motion  for  new  trial,  the  defendant  urged  that  there 
could  be  no  recovery,  in  that  the  undisputed  facts  make  it 
appear  that  the  injury  complained  of  was  wholly  and 
directly  the  result  of  a  voluntary  exposure  to  unnecessary 
danger.  The  fact  of  accident  having  been  established,  the 
burden  of  proof  was  upon  the  defendant  to  show  that 
Payne  came  to  his  death  because  of  his  voluntary  exposure 
to  unnecessary  danger.  Follis.  v.  Association,  14  Iowa, 
489.  It  may  be  conceded  that  the  facts  are  not  seriously 
involved  in  dispute;  still  if,  from  such  facts,  reasonable 
minds  might  reach  different  conclusions  as  to  the  ultimate 
fact,  the  question  was  one  for  the  jury.  Whitsett  v.  Rail- 
way Go.^  67  Iowa,  159;  Winelander  v.  Jonea^  77  Iowa,  401. 
And  in  such  cases  it  follows  as  a  matter  of  course  that  the 
party  having  the  burden  of  proof  cannot  be  heard  on  ap- 
peal to  complain  of  an  adverse  verdict,  it  appearing  that 
the  question  was  fairly  submitted  for  the  consideration  of 
the  jury. 

Now,  the  principle  of  law  under  which  an  exception, 
such  as  found  in  the  certificate  in  the  case  at  bar,  must  be 
construed,  is  clearly  stated  in  the  opinion  of  this  court  in 
Follis  V.  Association^  sup^a.  Deemer,  J.,  speaking  for 
the  court,  says:  "It  evidently  means  something  more 
than  contributory  negligence  or  the  want  of  ordinary  care 
on  the  part  of  the  assured.  The  policy  was  no  doubt 
intended  to  cover  accidents,  although  the  assured  may 
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have  been  guilty  of  negligence  which  proximately  con- 
tributed to  his  injury.  To  render  one  guilty  of  a  volun- 
tary exposure  to  danger,  he  must  have  intentionally  done 
some  act  which  reasonable  and  ordinary  prudence  would 
pronounce  dangerous.*'  See,  also,  the  following  cases: 
JoneH  V.  Association^  92  Iowa,  64;  Sutherland  v.  Insur- 
ance (7o.,  87  Iowa,  505;  Smith  v*  Insurance  Co.y  115  Iowa, 
217;  Insurance  Co.  v.  Osbom^  90  Ala.  201  (9  South. 
Kep.  869,  13  L.  R.  A-  267).  In  the  case  last  cited  it  is 
said:  "The  approach  to  an  unknown  and  unexpected 
danger  does  not  make* the  act  a  voluntary  exposure  thereto. 
The  result  of  the  act  does  not  necessarily  determine  the 
motive  which  prompted  the  action.  The  act  may  be 
voluntary,  yet  the  exposure  involuntary."  The  same 
thought  finds  expression  in  Cames  v.  Association^  supra. 
In  the  case  before  us  the  trial  court  submitted  the 
question  of  fact  to  the  jury  under  instructions  which,  as 
we  think,  correctly  embody  the  principles  of  law  applic- 
able to  such  question  as  above  referred  to  and  set  f-orth. 
Such  being  true,  there  remains  for  our  consideration  but 
one  proposition,  and  that  is  whether  the  proven  facts 
disclosed  by  the  record  are  such  as  that  the  ultimate  fact 
should  have  been  submitted  for  a  finding  of  the  jury;  or, 
on  the  other  hand,  determined  by  the  court  as  a  matter  of 
law.  The  facts,  in  brief,  are  as  follows:  Fenton  is  a 
small  town  of  less  than  a  dozen  buildings.  The  railroad 
runs  through  the  town  north  and  south,  with  a  side  track 
J.  Same-  evi-  ^^  ^^^  west,  and  about  forty  feet  distant  from 
dencc.  ^Yie  main  track.     Two  streets  cross  the  tracks 

at  right  angles,  and  are  about  three  hundred  feet  distant 
from  each  other.  The  depot  is  between  the  tracks,  and  abuts 
upon  the  street  at  the  south.  Also  between  the  tracks, 
about  forty  feet  north  of  the  depot,  is  a  large  water  tank. 
To  the  north  of  the  tank  is  a  pump  house,  and  still  further 
north  a  privy.  At  the  time  in  question  a  large  pile  of 
wood  was  situated  along  the  east  line  of  the  side  track. 
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and  between  the  pump  house  and  privy.     The  Hawkeye 
Rice  Mills  are  situated  on  the  west  side  of  the  side  track, 
and  abut  upon  the  street  at  the  north.     A  short  distance 
to  the  south  of  the  milh  is  a  small  warehouse.     On  the 
morning  in  question  there  was  standing  on  the  side  track, 
near  the  warehouse,  an  empty  box  car.      Otherwise  than 
as  above  stated,  the  grounds  on  both  sides  of  the  tracks 
were  open  and  vacant.     It  appears  in  evidence  that  for  a 
long  time  the  usual  and  customary  way  of  travel  for 
pedestrians  going  and  coming  from  the  rice  mills  and  the 
northern  part  of  town  to  the  depot  was  in  a  somewhat 
diagonal  direction  from  the  rice  mills,  passing  to  the  west 
and  south  of  the  warehouse,  thence  crossing  the  side  track 
south  of  the  wood  pile  and  about  opposite  the  water  tank 
or  pump  house,  and  thence  to  the  north  end  of  the  depot 
It  was  misty  on  the  morning  of  the  accident,  and  the  wind 
was  blowing  hard  from  the  south.     Payne  had  gone  from 
the  rice  mills  to  the  depot,  presumably  for  the  purpose  of 
buying  a  newspaper.     While  there  a  freight  train  came  in 
from  the  south,  which  was  soon  afterwards  followed  by  a 
passenger    train  from  the  same  direction.      The  freight 
train    pulled  on  to  the  north,  permitting  the  passenger 
train  to  come  to  the  depot,  but,  instead  of  leaving  for  the 
next  station,  it  simply  passed  over  the  north  switch,  and 
then  proceeded  to  back  in  upon  the  side  track.     Payne 
bought  a  newspaper  of  the  train  news  agent,  and  then  turn- 
ed to  go  back  to  the  rice  mills,  following,  as  near  as  can  be 
told,  the  usual  ruute.     It  appears  that  the  moment  before 
the  accident  he  was  looking  at  his  newspaper,  and  there  is 
nothing  in  the  evidence  to  indicate  that  he  was  conscious 
of  the  fact  that  the  freight  train  was  backing  in  from  the 
north.     While  he  was  upon  the  side  track,  and  immediately 
south  of  the  empty  car  referred  to,    the    backing  train 
struck  such  car,  which  in  turn  struck  him,  resulting  in  his 
being  thrown  down,  run  over,  and  instantly  killed.     It  is 
contended  by  appellant  that  at  the  time  he  was  struck 
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Payne  was  walking  north  between  the  rails  of  the  side  of 
the  side  track.  The  only  evidence  tending  to  so  prove  was 
that  of  the  fireman  of  the  passenger  engine,  who  says  that 
from  his  engine  he  saw  Payne  as  he  emerged  from  behind 
the  water  tank,  and  just  a  moment  before  he  was  struck ; 
that  he  was  then  facing  north,  and  looking  at  his  paper; 
that  he  saw  him  take  one  or  two  steps  to  the  north  before 
being  struck.  From  the  other  evidence  in  the  case  it  is  clear 
that  Payne  started  back  from  the  depot  along  the  ac- 
customed route,  and  he  was  struck  at  about  the  point 
where  such  route  crosses  the  side  track.  The  evidence 
does  not  disclose  the  direction  of  the  path  as  it  crosses  the 
track,  but  it  does  appear  that  the  general  direction  thereof 
was  north-northwest  Such  are  the  material  facts  to  be  con- 
sidered in  this  connection.  Therefrom  it  is  quite  evident 
to  us  that  at  least  reasonable  minds  might  reach  different 
conclusions  as  to  whether  Payne  had  "intentionally  done 
some  act  which  reasonable  and  ordinary  prudence  would 
pronounce  dangerous."  We  conclude  that  there  was  no 
error  as  complained  of  in  the  rulings  of  the  trial  court 

III.     It   is  a  further   provison  of  the  certificate  that 

"this  insurance  does  not  cover    *    *    *    accident  nor  death 

or  disability  resulting    *    •    *    while  walking  or  being 

4.  ACCIDENTAL   ou   a  rail  Way  bridge,   roadbed,   or  location, 

c^sin^rafi-  •    *    *    violating  laws  or  rules  of  a  corpora- 

eryfor:  want  tiou."     As  we  havo  Seen,  the  evidence  shows 

of  proper 

care.  without  dispute  that  at  the  time  of  his  acci- 

dent Payne  was  on  the  roadbed,  and  between  the  track 
rails  of  a  railway.  In  the  motion  for  a  directed  verdict, 
and  again  in  the  motion  for  new  trial,  the  defendant  con- 
tended that  such  conduct  on  the  part  of  Payne  was 
violative  of  the  certificate  conditions,  and  that,  conse- 
quently, the  plaintiff  ought  not  to  be  permitted  to  recover. 
If  there  was  any  law  or  rule  of  the  railway  corporation 
having  reference  to  the  crossing  of  its  tracks,  the  record 
does  not  disclose  the  same.      With  respect  to  such  it  has 
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been  held  that  it  must  be  shown  that  the  rule  was  one 
which  was  known  to  the  policy  holder,  and  in  force  at  the 
time  of  its  alleged  violation.  Marx  v.  Insurance  Co,  (0. 
0.)  89  Fed.  Rep.  821.  The  contention  of  defendant  might 
perhaps  be  thus  disposed  of,  but  we  do  not  think  it 
necessary  to  rest  our  judgment  on  that  ground  alone.  If  a 
literal  construction  is  to  be  given  the  language  of  the 
certificate,  then  it  follows  as  a  matter  of  course  that  a 
recovery  must  be  denied.  Such,  however,  is  not  dictated 
by  reason,  or  in  harmony  with  the  authorities. 

In  Joyce,  Insurance,  section  2625,  it  is  said:  "The 
phrase,  'walking  or  being  on  a  railway  bridge  or  roadbed,* 
under  an  exception  in  an  accident  policy  of  liability  for 
injuries  or  death  caused  thereby,  is  not  to  be  construed 
with  absolute  literalness.  The  condition  is  a  warranty  by 
the  assured  that  he  will  not  intrude  upon  that  part  of  the 
roadbed  which  is  not  also  a  part  of  the  highway  or  public 
thoroughfare;  that  he  will  not  loiter  ui>on  the  track;  but 
does  not  obligate  him  not  to  cross  the  railroad  bed  at  the 
place  provided  for  the  public  to  cross  it.  And  if  one 
crosses  a  track  afc  a  station,  where  the  public  is  accustomed 
to  cross,  he  is  not  'walking  on  a  railroad  bed'  in  any  such 
sense  as  will  entitle  the  insurer  to  avoid  the  policy, 
irrespective  of  proof  of  such  person's  negligence  in  so 
crossing." 

The  cases  bearing  upon  the  question  are  very  fully 
collected  in  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  811,  and  it  is 
there  said:  '*Ia  an  action  upon  a  policy  of  accident  insur- 
ance, which  provided  that  the  insurance  company  shall 
not  be  liable  if  the  insured  was  injured  or  killed  while 
upon  a  railroad  bridge,  trestle,  or  roadbed,  it  is  not  error 
for  tfie  court  to  charge  that,  if  the  insured  was  crossing  a 
railroad  at  a  well  recognized  crossing  which  had  long  been 
publicly  used,  and  that  he  used  proper  care  under  the 
circumstances,  and  was  killed,  the  mere  fact  that  he  was 
crossing  the  track  would  not  prevent  a  recovery.  "•    The 
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rule  thus  announced  appeals  to  us  as  being  just  and 
salutary,  and  we  do  not  hesitate  to  accept  it.  Coming  to 
the  application  of  such  rule  to  the  case  before  us,  and  it 
appears  that  there  was  evidence  from  which  the  jury 
might  find,  and  did  find,  that  the  way  being  traveled  by 
Payne  had  long  been  publicly  used,  and  was  well  recognized 
as  a  thoroughfare  to  and  from  the  railroad  depot.  That  it 
was  not,  in  a  legal  sense,  a  regularly  laid  out  or  established 
way,  is  immaterial.  Railroad  tracks  are  common  every- 
where, in  urban  as  well  as  suburban  and  rural  districts, 
and  they  must  be  very  frequently  crossed  and  recrossed  in 
the  ebb  and  flow  of  business  and  social  life,  A  rule  that 
would  require  of  a  pedestrian  about  to  follow  a  well  worn 
way  or  beaten  path  over  a  railroad  track  to  stop  and  satisfy 
himself,  before  proceeding,  of  his  strict  legal  right  so  to 
do,  at  the  peril  of  forfeiting  his  insurance,  would  amount 
to  an  absurdity. 

It  is  to  be  observed,  however,  that  an  inherent  part  of 
the  rule  we  are  now  considering  requires  the  exercise  of 
proper  care  upon  the  part  of  the  insured.  Hence,  if  it  can 
be  said  to  appear  from  the  record  in  this  case  as  a  matter 
of  law  that  Payne  was  not  in  the  exercise  of  proper  care, 
then  it  would  be  the  duty  of  the  court  to  say  that  no 
recovery  can  be  had.  Now,  whether  or  not  proper  care 
was  exercised  in  a  given  case  is  a  question  of  fact  involv- 
ing all  the  circumstances  appearing  in  evidence,  and  such 
question,  generally  speaking,  is  one  for  the  jury.  If  the 
evidence  be  such  as  that  by  reference  to  it  the  finding  of 
the  jury  can  be  justified,  the  verdict  becomes  conclusive. 
Grouping  the  facts,  and  we  have  the  standing  car  on  the 
side  track  to  the  rear  of  or  around  which  Payne  passed  on 
his  way  to  the  depot;  the  presence  of  such  standing  car  as 
he  approached  it  on  his  return ;  the  intervening  buildings 
and  wood  pile  that  obstructed  the  vision  to  the  north,  and 
the  strong  south  wind  that  interfered  with  hearing  sounds 
from  the  north;  the  fact  that  the  station  was  a  small  one. 
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at  which  but  little  railroad  business  was  done;  that  the 
freight  train  had  apparently  gone  on  to  the  north ;  the 
facts  concerning  the  pathway  leading  across  the  side  track 
to  the  south  of  the  standing  car;  that  as  Payne  was  on  the 
track  the  standing  car  was  suddenly  struck  by  the  backing 
train,  and  before  he  could  escape  such  car  was  upon  him. 
These  facts  were  all  before  the  jury,  and  therefrom  it 
became  the  duty  of  the  jury  to  say  whether  the  fact  that 
Payne  was  on  or  close  to  the  track,  and  that  he  was  looking 
at  a  newspaper  the  moment  before  he  was  struck,  amounted 
to  a  want  of  proper  care.  It  is  to  be  borne  in  mind  that 
in  such  cases  a  different  rule  obtains  from  that  which 
would  have  application  were  this  a  case  against  the  rail- 
road company.  There  any  want  of  care  being  shown  would 
defeat  a  recovery.  Here  only  such  care  as  persons  are 
accustomed  habitually  to  use  is  required,  and  the  right  to 
recover  is  not  foreclosed  because  it  may  appear  that  the 
injured  person  in  some  degree,  not  amounting  to  an  abso- 
lute want  of  ordinary  care,  contributed  to  his  injury.  1 
Am.  <fe  Eng.  Enc.  Law  (2d  Ed.)  310. 

Turning  to  the  instructions  given  to  the  jury,  and  we 
find  that  the  subject  was  fully  and  fairly  presented  for 
consideration.  The  verdict,  of  course,  negatives  the  idea 
of  a  want  of  proper  care.  Now,  having  in  mind  that 
exceptions  of  the  character  appearing  in  the  certificate 
involved  in  this  action,  and  for  obvious  reasons,  are  con- 
strued most  strongly  against  the  insurer,  and  that  the 
burden  is  upon  such  insurer  to  furnish  the  proof  to  bring 
the  case  within  the  exception,  we  cannot  say  that  there  is 
no  basis  in  the  evidence  upon  which  the  verdict  of  the 
jury  can  be  justified.  What  we  have  already  said  disposes 
of  the  principal  contentions  in  the  case.  We  have  exam- 
ined each  of  the  remaining  assignments  of  error,  and  find 
nothing  therein  demanding  especial  notice. 

We  conclude  that  the  case  was  fairly  tried,  and  the 
judgment  is  aftirhbd. 
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J.  E.   Pbttit,  Appellant,   v.   The  Inoorporated  Town  o» 


•i|)  ^  Grand  Junction,  Greene  County,  Iowa. 

m~s^i  Action  to  Abate  Nuisance  and  for  Damages:    hbasurb  of  damages  : 

^^  aiej  1     EViDENOE.     In  an  action  for  damages  and  to  abate  a  nuisance, 

jjg  3S2  ^^^  measure  of  damages  is  the  value  of  the  use  of  the  property 

^   ^  for  which  it  is  intended,  unobstructed.     Evidence  of  damage 

held  sufficient  to  support  the  action. 
Continuing  Nuisance:    not  barred.     The  five  year  statute  of  limi- 
2     tation  will  not  bar  an  action  to  abate  a  nuisance'  which  is  not 
permanent  in  its  nature.     Evidence  considered  and  the  erec- 
tion of  certain  buildings  in  the  street  held  not  to  be  a  perman- 
ent nuisance. 
Abatement  of  Nuisance:    abandonment  of  street.     Where  a  city 
8     erects  its  public  buildings  in  a  dedicated  street  they  may  con- 
stitute a  nuisance  the  same  as  though  erected  by  a  private  in- 
dividual, and  though  the  street  may  cease  to  be  used  for  travel, 
that  fact  is  not  the  basis  of  a  claim  of  right  on  which  to 
found  the  defense  of  abandonment  in  an  action  by  an  abutting 
property  owner  for  damages  and  abatement  of  the  nuisance. 

Appeal  from  Oreene  District  Court, — Hon.  S.  M.  Elwood, 

Judge. 

Saturday,  January  31,  1903. 

Action  for  damages,  and  to  abate  a  nuisance.  A  ver- 
dict was  directed  for  the  defendant,  on  which  judgment 
was  entered.     The  plaintiff  appeals. — Reversed. 

W.   W.  Turner  and  Owen  Lovejoy  for  appellant. 

Russell  (&  Toliver  and  7.  D,  cfe  R.  O.  Howard  for 
appellee. 

Ladd,  J. — Main  street.,  in  Grand  Junction,  is  inter- 
sected by  Eleventh  street,  which  runs  north  of  it  one 
hundred  and  sixty-five  feet,  and  terminates  at  the  right 
of  way  of  the  Chicago  &  Northwestern  Railroad  Company, 
forming  a  cuUde-sac.  The  evidence  tended  to  show  that 
these  streets  were  dedicated  by  the  filing  of  an  original 
plat  of  the  town  some  thirty  years  ago,  and  had  been 
accepted  and  improved.  Lot  1,  block  59,  extends  from 
Main  street  north  to  the  right  of  way,  abutting  Eleventh 
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street  on  the  eapt.  The  south  one  hundred  feet  is  occupied 
by  a  bank.  The  north  sixty-five  feet,  together  with  lot 
2,  next  east,  was  purchased  by  plaintiff  in  Jkarch,  1900* 
The  defendant  construct?d  a  town  hall  at  the  north  end  of 
this  street,  in  1882,  next  to  the  right  of  way,  and^  about 
twenty-seven  feet  from  the  east  line  of  the  street.  Later 
(the  precise  date  not  appearing)  it  put  a  coal  shed  four  or 
six  feet  wide  on  the  east  side,  and  erected  a  bell 
tower  to  the  sou th,^ and  four  or  five  years  ago  moved  its 
jail  to  the  northeast  corner  of  the  cul-de-aao.  Shortly 
after  purchasing  the  land,  plaintiff  notified  the  town 
authorities  to  vacate  the  street,  and,  as  they  failed  to  com- 
ply, brought  this  action  for  damages  to  the  use  of  his 
property,  with  a  view  of  having  the  street  obstructions 
abated.  After  his*  evidence  had  been  introduced,  the 
court  directed  a  verdict  for  defendant 
EXHIBIT  "A'' 

Chicago  &  Northwestern 
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L     The  appellee  first  insists,  in  support  of  the  court's 
action,  that  there  was  no  evidence  of  damages.     Hamel 
testified:    "I  am  acquainted  with  the  rental  value  of  prop- 
J.  ACTION  to      ®^*y  ^^  Grand  Junction,  and,  taking  into  con- 
S^Tm^S-    sideration  the  situation  of  those  lots,  and  the 
agc8?^e^™"    fact  of  those  buildings  there  upon  the  street, 
^"***  and  the  purpose    for    which  that  property 

would  be  adapted  by  reason  of  its  location,  I  would  con- 
sider the  reasonable  rental  value  betWeen  March  25th  and 
August  16th  very  little,  if  anything,  per  month.  If  those 
obstructions  were  out  of  the  street,  the  reasonable  rental 
value  from  March  to  August  16th  would  probably  be  from 
two  to  three  dollars  a  month."  It  appeared  that  the  lots 
had  grown  up  to  weeds  during  the  summer,  and  on  cross- 
examination  he  said  if  left  in  that  condition,  the  use 
would  be  of  no  value,  with  or  without  the  obstructions.  The 
test  is  not  the  value  of  the  use  when  not  devoted  to  any 
use  whatever,  but  when  occupied  for  the  purposes  for 
which  the  property  is  suitable  in  its  then  condition.  Other 
evidence  of  similar  import  tended  to  establish  plaintiff's 
claim  for  damages.  Appellee  nlakes  the  point  that  plain- 
tiff would  not  have  rented  had  the  obstructions  been 
removed.  This  is  wholly  immaterial,  as  he  proposed  to 
make  use  of  it  himself  in  the  erection  of  a  warehouse 
thereon.  Not  the  value  of  it  to  him  for  that  purpose,  but 
the  value  of  the  use  of  which  he  was  deprived  by  the 
existence  of  the  obstructions  generally,  was  the  measure 
of  damages,  and  such  the  evidence  tended  to  establish. 

II.  Appellee  next  argues  that,  though  the  location 
of  these  structures  in  the  street  originally  constituted  a 
nuisance,  it  was  permanent  in  character,  and  for  that 
a.  coNTim.T.Mo  reason  all  damages  accrued  immediately,  and, 
Sot  barred,  as  moro  than  five  years  have  since  elapsed, 
the  claim  is  barred  by  the  statute  of  limitations.  It  relies 
on  Powers  ^^  City  of  Council  Bluffs^  45  Iowa,  652;  Fowler 
w.  Railway  Co.^  91  Iowa,  533;  H »dge  v.  Shaw^  85  Iowa,  137; 
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Bizer  V.  Power  Co.-^  70  Iowa,  145;  Stodghill  v.  Railroad 
Co.^  58  Iowa,  341;  Cain  v.  Railroad  Co.^  54  Iowa,  255. 
But  we  do  not  think  the  case  within  the  principle  of  these 
decisions,  which  was  thus  stated  in  Tovm  of  Troy  v. 
Cheshire  R,  Co,,  8  Fost.  88  (55  Am.  Dec.  177):  "When 
ever  the  nuisance  is  of  such  character  that  its  continuance 
is  necessarily  an  injury,  and  where  it  is  of  a  permanent 
character,  that  will  continue  without  change  from  any 
cause  but  human  labor,  there  the  damage  is  an  original 
damage,  and  may  be  at  once  fully  compensated."  It  seems 
to  have  been  limited  strictly  to  nuisances  of  a  character 
unchangeable  save  by  the  labor  of  man.  In  Powers^  Case 
a  ditch  was  so  negligently  constructed  as  to  result  in  the 
excavation  of  a  large  portion  of  plaintiflF's  lots.  *'Its 
peculiar  feature  consists  in  the  fact  that  the  negligence 
complained  of  was  injurious  only  through  the  gradual 
operation  of  an  element  of  nature.  But  that  element — 
the  water — was  a  permanent  and  calculable  force.'*  In 
the  Stodghill  Case  water  was  diverted  on  the  plaintiff's 
land  by  the  construction  of  a  permanent  bank  of  earth. 
In  Bizer'^s  Case  the  jury  especially  found  the  dam  and 
embankment  permanent.  In  Hodge  v.  Shaw  the  structure 
was  a  brick  building,  and  held  to  be  permanent. 

In  Fowler  v.  Railway  Co.,  previous  decisions  are  re- 
viewed and  the  conclusion  reached  that  **in  a  case  like 
that  at  bar,  where  the  injury  complained  of  is  the  con- 
structiDn  and  operation  of  the  main  line  of  railroad,  which 
is  conceded  by  all  parties  to  be  permanent  in  its  char- 
acter, and  which,  it  may  well  be  presumed,  will  continue 
indefinitely  and  perpetually,  and  which  cannot  be  reme- 
died except  by  the  company  ceasing  to  do  business  over 
its  main  line,  oil  removing  the  same  to  some  other  locality, 
the  structure  should  be  treated,  in  view  of  all  the  facts, 
as  of  a  permanent  character."  It  will  thus  be  seen  that 
in  all  cases  decided  by  this  court  where  the  nuisance  has 
been  deemed   permanent,    rather    than    continuing,    the 
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structures  have  been  of  such  a  nature  as  to  continue 
indefinitely,  and  incapable  of  removal  in  their  present 
condition.  So,  too,  in  Tovm  of  Troy  v.  Cheshire  H.  Co. 
where  the  defendant  had  erected  a  permanent  embank- 
ment. Fowle  V.  New  Haven  cfe  Northampton  Co.^  107 
Mass.  852;  Fowle  "o.  New  Haven  d:  Northampton  Co.  112, 
Mass.  339,  (17  Am.  Rep.  106),  often  cited,  has  been  over- 
ruled by  Wells  v.  New  Haven  cfe  Northampton  Co.j  151 
Mass.  46  (23  N.  E.  Rep.  724,  21  Am  St,  Rep.  423),  and  Aid- 
worth  V.  City  of  Lynn,  153  Mass.  53  (26  N.  E.  Rep.  229,  10 
L.  R  A.  210,  25  Am.  St.  Rep.  608).  In  City  of  North  Vernon 
V.  Voegler,  108  Ind.  814  (2  N.  E.  Rep.  821),  the  damages 
claimed  were  because  of  the  construction  of  an  embankment 
in  the  street,  and  the  court  held  that  but  one  recovery  could 
be  had.  Even  with  the  rule  limited  as  suggested,  it  has 
been  met  with  vigorous  opposition  and  been  declared 
to  be  unsound  in  principle  by  several  courts  of  eminent 
respectability.  See,  in  addition  to  above  cases  from  Massa- 
chusetts, Uline  V.  Railway  Co.,  101  N.  Y.  98  (4  N.  E. 
Rep.  536,  54  Am.  Rep.  661);  City  of  Nashville  v.  Comar,  88 
Tenn.  415  (12  S.  W.  Rep.  1027,  7  L.  R  A.  465);  Doran  v. 
City  of  Seattle,  24  Wash.  182  (64  Pac.  Rep.  230,  54  L.  R.  A. 
532,  85  Am.  St  Rep.  948). 

Without  intending  to  question  the  authority  of  our 
previous  decisions,  we  are  not  inclined  to  extend  the  rul0 
still  farther,  so  as  to  include  structures  not  ordinarily 
regarded  as  permanent  in  location  or  character.  As  the 
statute  did  not  authorize  the  construction  of  the  buildings 
in  the  streets,  the  intention  to  permanently  locate  them 
there  is  not,  in  the  absence  of  evidence  to  the  contrary,  to 
be  inferred;  that  is,  the  burden  is  upon  the  party  asserting 
that  an  obstruction  in  the  highway  is  a  permanent  nuis- 
ance, instead  of  a  continuing  one,  to  establish  the  fact  by 
proof.  This  was  not  done.  These  buildings  were  frame, 
and  such  as  could  readily  have  been  removed  by  the  use 
of  modern  machinery,  practically  without  injury.      The 
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character  of  the  foundation  was  not  shown,  and  no  evi- 
dence concerning  the  feasibility  of  removal  was  introduced. 
Moreover,  as  already  observed,  they  were  placed  in  a  situ- 
ation where  the  municipality  had  no  right  to  locate  them; 
and  in  this  respect  the  case  is  distinguishable  from  most 
of  those  cited,  where  the  nuisance  consisted  in  negligently 
making  an  improvebaent  where  the  party  at  fault  had  the 
right  to  construct  it  The  wrong  did  not  consist  in  exca- 
vating the  ditch,  in  the  Powers  Caaej  or  in  constructing 
the  embankment  in  the  other  where  this  was  done,  but  in 
negligently  so  doing,  to  the  injury  of  others.  See  Cain 
V.  Railway  Co.^  54  Iowa,  255;  Merchants^  Union  Barb 
Wire  Co.  v.  Chicago,  R.  I.  dk  P.  Ry.  Co.,  79  Iowa,  613. 
As  the  obstructions  do  not  appear  to  have  been  permanent, 
the  action  was  not  barred  by  the  statute  of  limitation. 

IIL  The  town  hall  had  stood  on  the  portion  of  the 
street  covered  by  it  for  seventeen  years.  On  this  ground 
travel  had  necessarily  ceased.  The  record  does  not  dis- 
$.  ABATEMENT  ^^^se  whou  the  other  buildings  were  erected, 
JbTndOTmliit  except  that  the  county  jail  was  placed  in  its 
of  street.  present  position  foijr  or  five  years  ago.  As  to 
these,  then,  there  was  no  aflBrmative  showing  of  abandon- 
ment of  the  street.  Nor  can  it  be  said  that  the  part  occu- 
pied by  the  hall  has  been  abandoned.  True,  title  thereto 
was  in  the  town,  and  it  might  have  been  vacated.  But 
this  was  not  done.  The  obstruction  was  placed  in  the 
street  in  violation  of  its  express  duty  to  keep  it  open  and 
free  from  obstructions.  Section  753  of  the  Oode.  That 
a  street  or  part  thereof  may  be  abandoned  by  a  town  or 
city  is  settled  by  the  decisions  of  this  state.  Larson  v. 
Fitzgerald,  87  Iowa,  402;  Davis  v.  Hu  hue,  45  Iowa,  574; 
Weher  v.  Iowa  City,  (decided  at  present  term,)  and 
authorities  cited.  But  nonuse  alone  will  not  defeat 
the  claim  of  the  public. 

An  examination  of  the  cases  will  disclose  that  there 
must  appear  some  equitable  consideration  in  favor  of  the 
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party  claiming, — as  that  he  has  been  in  actual  and  notori- 
ous possession  of  the  land  under  claim  of  right  for  a  long 
time.     The  record  presents  no  such  showing  in  behalf  of 
the  defendant.     So  far  as  appears,  the  town  laid  no  claim 
to  this  ground,  save  as  a  part  of  the  public  street.     No 
statute  authorized  it  to  erect  buildings  on  it.     It  might 
not  have  granted  permission  for  the  diversion  of  the  street 
from  public  to  private  uses  by  individuals,  nor  was  the 
municipality  empowered  to  devote  it  to  public  use  not 
consistent  with  the    object    of   its    dedication.      Elliott, 
Roads  &  Streets,  section  667;  Cohen  tJ.  Mayor  etc.  of  New 
York,  118  N.  T.  532  (21  N.  E.  Rep.  700,  4  L.  R.  A.  406,  10 
Am.  St.  Rep.  506);    Webb  v.   City  of  Demopolis^  95  Ala. 
116  (13  South.  Rep.  289,  21  L.  R  A.  62);  F/auv.  Reynolds^ 
58  111.  212;    State  V.  Murphy,  134  Mo.  548  (34  L.   R   A. 
369,  56  Am.  St.  Rep.  515  and  note  [s.  c.  31  S.  W.  Rep.  784, 
34  S.  W.  Rep.  51,  35  S.  W.  Rep.  1132]);  Savage  v.   City  of 
SaUm,  23  Or.  381  (31  Pac.  Rep.  832,  24  L.   R   A.   787,  37 
Am.  St.  Rep.  688).      In  Town  of  Spencer  v.   Andrew,  82 
Iowa,  14,  in  holding  that  the  location  of  scales  in  the  street 
might  be  authorized  under  proper  regulations,  the  court 
said:      "The  paramount  purpose  of  maintaining  streets 
and  alleys  is  for  public  travel,  ajid  all  other  uses  must  be 
subordinate  thereto.     The  city  or  town  must  keep  them 
free  from  obstructions,  except  where  the  use  or  obstruc- 
tion is  such  as  the  city  or  town  is  especially  empowered  to 
and  has  authorized."     The  fact  that  the  town  authorities, 
instead  of  individuals,    erected   the  obstruction,   cannot 
alter  its  character  as  a  public  nuisance.     A  municipality 
has  no  more  right  te  erect  and  maintain  such  an  obstruc- 
tion than  a  private  individual  possesses,  and  an  action  may 
be  maintained  against  the  corporation  for  damages  occa- 
sioned by  such  a  nuisance,  for  which  it  is  responsible,  in 
any  case  in  which,  under  like  circumstances,  an  action 
could  have  been  maintained  against  an  individual  under 
similar  circumstances.     Harper  v.  City  of  Milwaukee^  30 
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Wis.  365,  and  cases  cited;  St.  John  v.  Mayor,  etc.  of  New 
York,  3  Bosw.  483;  City  of  Peter ahurg  v.  ApplegartK^ 8 
AdrnW,  28  Grant  321  (26  Am.  Rep.  357;)  City  of  Morrison 
V.  Hinkaon,  87  111.  587  (29  Am.  Rep.  77).  As  heretofore 
said,  the  nuisance  was  a  continuing  one,  and  every  day  of 
its  maintenance  was  a  fresh  invasion  of  the  law  enjoining 
upon  the  defendant  the  duty  of  keeping  the  street  open. 
Under  these  circumstances,  there  was  no  basis  for  a  claim 
of  right  on  which  to  found  the  defense  of  abandonment 
No  length  of  time  can  render  a  public  nuisance,  such  as  an 
obstruction  of  the  highway,  legal,  or  give  the  person  main- 
taining it  any  right  to  continue  it  to  the  detriment  of  the 
public.  City  of  Waterloo  v.  Union  Mi. I  Co.,  72  Iowa,  437; 
Elliott,  Roads  <fe  Streets,  659. 

IV.  There  is  nothing  in  the  defense  of  adverse 
possession  or  the  claim  of  acquiescence,  for  the  evidence 
failed  to  show  occupancy  of  the  ground  under  any  other 
claim  than  that  it  was  part  of  the  public  street.  The  con- 
tention that  the  erection  and  maintenance  of  the  build- 
ings was  ultra  vires  is  not  well  grounded.  The  defendant 
was  authorized  to  erect  them,  and  to  choose  a  location. 
The  streets  were  under  its  control.'  Regardless  of  whether 
the  officers  were  within  the  scope  of  their  power  in  the 
original  construction,  the  town  maintained  these  build- 
ings in  the  streets  for  years  in  violation  of  its  statutory 
duty  to  keep  it  open  and  free  from  obstructions.  Having 
so  done,  citation  of  authority  is  not  required  to  demonstrate 
its  liability  for  resulting  damages. — IRe versed. 


Edna  E.  Jbwett  et  al,  v.  D.  W.  Foot,  Auditor,  Appellant. 

Taxation:  OMirTED peoperty :  power  op  AunrroR  to  list :  limi- 
tation. The  power  of  county  auditors  to  list  and  assess  for 
taxation  omitted  property  under  section  2,  chapter  47,  of  the 
Acts  of  the  28th  General  Assembly,  is  limited  by  Code  section 
1374  to  such  property  as  may  have  been  omitted  within  five 
years  from  the  date  of  such  assessment  by  the  auditor. 
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Appeal  from  Blackhawk  District  Court. — Hon,  Franklin 
0.  Platt,  Judge. 

Saturday,  January  81,  1908. 

The  plaintiffs  are  the  executors  of  the  estate  of  Caleb 
Jewett,  deceased,  and  as  such  executors  they  had  in  their 
possession  on  the  1st  day  of  January,  1896,  moneys  and 
credits  of  the  estate,  which  were  not  listed  for  taxation  for 
that  year.     On  December  21,  1901,  the  treasurer  and  the 
auditor  of  the  county  separately  notified  the  executors  to 
appear  and  show  cause  why  a  correction  of  the  assessment 
for  1896  should  not  be  made.     On  the  24th  of  April,  1902, 
the  auditor  determined  the  taxable  value  of  the  moneys 
and  credits  of  the  estate  for  the  year  1896,  and  that  the 
same  had  been    withheld  from  taxation,  and  thereupon 
assessed  the  property  accordingly,  and  entered  it  ui>on  the 
tax  books  in  the  office  of  the  treasurer.     The  plaintiffs  ap- 
pealed from  the  assessment.      It  was  stipulated  in  the 
district  court  that  the  executors  were  not  notified  of  their 
omission,  nor  was  any  demand  made  for  the  payment  of 
the  taxes  in  question  within  five  years  from  the  date  at 
which  they  should  have  been  assessed.     The  district  court 
adjudged  that  the  assessment  be  set  aside.   The  defendant 
appeals. — AMrmed. 

Co^(,rtrifjht  dk  Arhuckle  and  A.  B.  Lovejoy  for 
appellauti. 

Edwards  <6  Longley  for  appellees. 

Sherwik,  J, — The  authority  of  the  auditor  to  assess  and 
list  for  taxation  omitted  property  is  given  by  section  2, 
chapter  47,  Acts  28th  General  Assembly,  which  reads  as 
follows:  "The  auditor  may  correct  any  error  in  the  assess- 
ment or  tax  list,  and  may  assess  and  list  for  taxation  any 
omitted  property;  but  before  assessing  and  listing  for  tax- 
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ation  any  omitted  property,  he  shall  notify  by  registered 
letter  the  person,  firm,  corporation,  or  administrator,  or 
other  person  in  whose  name  the  property  is  taxed,  to  ap- 
pear before  him  at  his  oflSce  within  ten  days  from  the  time 
of  said  notice  and  show  cause,  if  any  there  be,  why  such 
correction  or  assessment  should  not '  be  made,  and  should 
such  party  feel  aggrieved  at  the  action  of  said  auditor,  he 
shall  have  the  right  of  appeal  therefrom  to  the  district 
court,  and  if  such  correction  or  assessment  is  made  after 
the  books  have  passed  into  the  hands  of  the  treasurer,  he 
shall  be  charged  or  credited  therefor,  as  the  case  may  be. 
All  expenses  incurred  in  the  making  of  said  correction  or 
assessment  shall  be  borne  pro  rata  by  the  funds  which  are 
affected  by  said  correction  and  the  proceedings  to  be  re- 
ported to  the  board  of  supervisors.*'    The  power  given  the 
auditor  by  this  statute  is  in  fact  the  precise  power  which 
he  had  been  given  by  previous  statutes,  although  there 
was  added  thereto  in  express  terms  the  power  to  assess  and 
list  such  property.     By  section  747  of  the  Revision  of  1860 
the  clerk  of  the   board  of  supervisors  was  authorized  to 
"correct  any  clerical  or  other  error  in  the  assessment  or 
tax  book,   and  when  any  such  correction  affecting    the 
amount  of  tax,  is  made  after  the  books  shall  have  passed 
into  the  hands  of  the  treasurer,  he  shall  charge  the  treas- 
urer with  all  sums  added  to  the  several  taxes,  and  credit 
him  with  all  the  deductions  therefrom  and  report  the  same 
to  the  supervisors."     Section  841  of  the  Oode  of  1878,  and 
section  1885  of  the  Code  are  the  same,  except  that  the  aud- 
itor is  named  therein  instead  of  the  clerk  of  the  board, 
and  immaterial  changes  in  the  phraseology  were  made.    It 
is  true,  then,  that  for  forty  years  prior  to  the  enactment 
of  chapter  47  of  the  Acts  of  the  28th  General  Assembly  the 
auditor  had  the  same  power  to  correct  errors  in  the  assess- 
ment and  tax  list  that  was  conferred  by  that  chapter,  be- 
cause this  court  had  held  that  he  might  assess  and  list 
omitted  property.     Rohb  v.  Robinson^  66  Iowa,  500. 
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It  is  important  to  have  the  history  of  the.  act  and  the 
decisions  thereunder  before  us  in  connection  with  the  con- 
temporaneous and  subsequent  legislation  effecting  the 
same  purpose,  because  in  determining  the  legislative  intent 

we  may  look  to  the  entire  legislation  on  the  subject,  and  to 
the  construction  placed  upon  any  part  of  it  by  the  legislature 

cself  in  enacting  laws  which  are  in  pari  materia.  The 
purpose  of  this  statute  as  first  enacted  and  as  it  exists  to« 
day  is  plain,  and,  as  we  have  said,  it  has  always  conferred 
the  power  to  correct  errors  in  the  assessment  or  tax  list  by 
assessing  and  listing  omitted  property,  whether  real  or  per- 
gonal. So  far  there  is  no  serious  difference  of  opinion 
between  counsel,  but  here  they  separate,  the  appellant 
contending  that  the  power  given  the  auditor  may  be  exer- 
cised by  him  without  limitation  as  to  the  time  when  it 
shall  be  used,  and  the  appellee  urging  that  it  is  limited  to 
the  current  tax  list,  or,  at  the  farthest,  by  the  five-year 
period  named  in  section  1874  of  the  Oode;  and  we  may 
here  say  that  the  question  is  not  one  of  easy  solution,  for, 
so  far  as  we  are  advised,  the  question  involved  here  has 
never  been  considered  or  determined  by  this  court.  In 
fioOb  v>  Bobinsonj  66  Iowa,  500,  the  question  arose  over 
the  right  of  the  auditor  to  add  to  the  assessment  rolls  real 
] property  which  had  been  omitted  therefrom,  and  it  was 
stipulated  that  he  had  made  the  addition  in  "transcribing 
the  assessments.** 

In  Parker  v.  Van  Steenhurg^  68  Iowa,  174,  which,  it  is 
insisted,  supports  strongly  the  appellant's  contention,  the 
facts  were  these :  A  change  was  made  in  the  boundary  line 
between  two  townships  whereby  the  land  involved  was 
transferred  from  the  township  where  it  had  formerly  been 
lo  another.  In  preparing  the  assessor's  books  thereafter,  the 
auditor  entered  the  land  in  the  book  prepared  for  the  former 
township.  It  was  not  assessed  by  the  assessor  for  that  town- 
ship, but  he  noted  the  fact  in  his  book  that  ifc  had  been  trans- 
ferred.    Nor  was  it  assessed  by  the  assessor  of  the  township 
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to  which  it  had  been  so  transferred.  When  the  auditor  pre- 
pared the  tax  book  for  the  treasurer,  he  entered  the  land 
in  the  proper  township,  and  assessed  it,  and  this  was  held 
legal  under  the  authority  of  Rohh  v.  Robinson^  supra.  It 
was  contended  there,  however,  that  because  the  assess- 
ment was  made  by  the  auditor  after  the  taxes  for  the  year 
were  levied  by  the  board  of  supervisors,  it  was  invalid, 
and  in  discussing  that  question  it  was  said:  ** There  is  no 
provision  of  statute  limiting  the  time  within  which  the 
auditor  may  make  the  assessment,  and  there  is  nothing  in 
the  nature  of  the  case  which  requires  that  the  assessment 
of  the  property  should  precede  the  levy  of  the  taxes/'  In 
construing  this  language,  it  must  be  borne  in  mind  that 
the  levy  therein  referred  to  was  made  by  the  board  at  its 
regular  September  meeting  of  that  year;  hence  the  ques- 
tion we  have  here  was  not  in  that  case,  and  was  not  there 
considered  or  determined.  On  the  other  hand,  the  reasons 
therein  given  for  permitting  the  auditor  to  assess  omitted 
property  support  the  contention  of  the  appellee  herein. 
It  is  said:  **If  real  estate  subject  to  taxation  has  been 
omitted  from  the  assessment  by  the  assessor,  the  county 
auditor  generally  has  the  .means  of  determining  that  fact. 
He  is  the  custodian  of  the  books  for  the  transfer  of  real 
estate,  one  of  which  [the  book  of  plats]  contains  the 
description  of  each  tract  of  real  estate  in  the  county;  and 
it  can  be  determined  by  a  comparison  of  the  assessment 
with  his  book  whether  any  tract  of  real  property  has  been 
omitted  from  the  assessment.  He  is  also  required  to  pre- 
pare the  tax  book  in  which  the  taxes  are  collected  by  the 
treasurer,  and  in  doing  this  any  omissions  of  real  estate 
from  the  assessment  will  almost  necessarily  come  to  his 
attention.  As  he  is  the  custodian  of  the  records  from 
which  it  may  be  determined  whether  any  omissions  have 
occurred,  and  is  in  a  position  to  determine  that  question,  it 
is  appropriate  that  he  should  be  clothed  with  the  power  to 
correct  such  omissions  when  they  are  discovered."     We 
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shall  again  refer  to  this  language,  but  pass  it  for  the  time 
being,  to  consider  the  case  of  Ridley  v.  Doughty^  85  Iowa, 
418,  relied  upon  by  the  appellant.  This  case  was  twice 
tried  before  this  court.  On  the  first  appeal  (77  Iowa,  226), 
a  question  of  procedure  was  alone  determined.  The  facts 
upon  which  the  second  decision  rested  were  as  follows: 
The  real  property  involved  was  duly  assessed  for  the  year 
1887.  At  the  June,  1887,  meeting  of  the  board  of  super- 
visors, sitting  as  a  board  of  equalization,  the  assessed  val- 
uation of  the  property  was  reduced  forty-four  per  cent. 
This  reduction  of  the  assessment  was  wholly  disregarded 
by  the  auditor,  and  in  making  up  the  tax  book  for  that 
year  the  property  was  assessed  therein  at  the  assessor's 
valuation.  In  August,  1888,  a  demand  was  made  on  the 
auditor  that  he  correct  the  list  to  conform  to  the  valuation 
fixed  by  the  board.  This  he  refused  to  do,  and  the  action 
of  mandamus  followed  soon  thereafter,  and  he  was  ordered 
to  make  the  correction,  because  it  was  his  imperative  duty 
under  the  law.  And  so  it  was.  He  had  arbitrarily  and 
without  authority  disregarded  his  plain  duty  under  the 
statute.  He  had  no  power  to  act  as  an  equalizer  of  assess- 
ments; and  when  he  undertook  to  override  the  authority 
of  the  board  in  that  respect  he  not  only  violated  the  law, 
but  he  refused  to  do  the  duty  imposed  upon  him  thereby, 
and  he  could  not  then  sustain  his  act  by  the  plea  that  the 
books  had  passed  into  the  treasurer's  hands,  and  such  is, 
in  effect,  the  holding,  and  nothing  more. 

We  now  look  to  the  contemporaneous  legislation  relat- 
ing to  the  same  subject.  By  section  762  of  the  Revision 
of  1860,  it  was  made  the  duty  of  the  county  treasurer  to 
"assess  any  real  property  subject  to  taxation,  which  may 
have  been  omitted  by  the  assessors  or  the  county  clerk,*' 
but  no  limitation  as  to  the  time  when  this  might  be  done 
was  therein  fixed.  Section  851  of  the  Code  of  1878  imposed 
the  same  duty  upon  the  treasurer,  but  provided  "that 
8uch  assessment  shall  be  made  within  two  years  after  the 
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tax  list  shall  have  been  delivered  to  him  for  collection  and 
not  afterwards, '*  Section  1898  of  the  Oode  is  in  all  mater- 
ial respects  the  same,  with  the  exception  that  the  period 
of  limitation  is  extended  to  four  years,  and  the  proviso 
added,  "if  the  property  is  then  owned  by  the  person  who 
should  have  paid  the  tax."  In  granting  these  powers  to 
the  auditor  and  treasurer,  the  legislature  had  in  view  the 
sole  purpose  of  providing  means  whereby  property  subject 
to  taxation  should  not  escape  its  just  proportion  of  the 
public  burdens,  and  the  several  sections  relate  to  the  same 
matter,  and  must  be  construed  together.  The  several 
statutes  referred  to  relating  to  the  auditor  define  his  duty 
with  relation  to  the  "tax  book"  or  "tax  list,"  indicating, 
when  read  in  connection  with  other  sections  contemporan- 
eous therewith,  that  they  refer  to  the  current  list  or  book, 
and  to  none  other.  That  this  was  the  intention  of  the 
legislature  is  also  indicjated  by  the  power  given  the  treas- 
urer after  the  tax  book  was  placed  in  his  hands,  and  the 
extension  of  time  given  him  by  the  limitations  provided 
in  the  later  acts.  And  this  we  believe  to  have  been  the 
thought  of  the  court  in  discussing  the  reasons  for  the  law 
given  in  the  language  cited  from  Parker  v.  Van  Steenburg^ 
supra]  for  it  cannot  be  supposed  that  the  legislature 
would  confer*  the  same  power  upon  two  taxing  oflScers,  and 
limit  the  time  of  its  exercise  as  to  one  and  not  as  to  the 
other.  Such  a  construction  would  make  the  law  as  an 
.  entirety  inconsistent,  while  the  other  construction  makes 
it  entirely  consistent  in  all  of  its  parts,  and  harmonious  as 
a  whole.  Moreover,  when  we  consider  the  purpose  and 
scope  of  other  enactments  relating  to  the  same  matter,  we 
find  the  construction  given  those  which  we  have  already 
considered  by  the  legislature  itself,  and,  when  this  can  be 
ascertained  it  is  conclusive,  and  we  are  bound  to  follow  it, 
unless  it  contravenes  some  constitutional  provision. 

By  an  examination  of  section  1374  of  the  Code  in  the 
light  of  previous  legislation  on  the  same  subject,  we  find 
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that  it  is  the  first  clear  and  unequivocal  enactment  con- 
ferring the  power  to  reach  back  a  period  of  five  years  for 
the  recovery  of  the  amount  personal  property  should  have 
been  taxed.  It  is  as  follows:  "When  property  subject 
to  taxation  is  withheld,  overlooked,  or  from  any  other 
cause  is  not  listed  and  assessed,  the  county  treasurer  shall,' 
when  apprised,  thereof,  at  any  time  within  five  years  from 
the  date  at  which  such  assessment  should  have  been  made, 
demand  of  the  person,  firm,  corporation  or  other  party  by 
whom  the  same  should  have  been  listed  or  to  whom  it 
should  have  been  assessed,  or  of  the  administrator  thereof, 
the  amount  the  property  should  have  been  taxed  in  eacli 
year  the  same  was  so  withheld  or  overlooked  and  not  listed 
and  assessed,  together  with  six  per  cent,  interest  thereon 
from  the  date  the  taxes  would  have  become  due  and  pay- 
able had  such  property  been  listed  and  assessed,  and  upon 
failure  to  pay  such  sum  within  thirty  days  with  all  accrued 
interest,  he  shall  cause  an  action  to  be  brought  in  the 
name  of  the  treasurer  for  the  use  of  the  proper  county  to 
be  prosecuted  by  the  county  attorney  or  such  other  person 
as  the  board  of  supervisors  shall  appoint,  and  when  such 
property  shall  have  been  fraudulently  withheld  from  as- 
sessment there  will  be  added  to  the  sum  found  due  a  pen- 
alty of  fifty  per  cent,  upon  the  amount,  which  shall  be 
included  in  the  judgment.  The  amount  thus  recovered 
shall  be  by  the  treasurer  apportioned  ratably  as  the  taxes 
would  have  been  if  they  had  been  paid  according  to  law.** 
This  statute  gives  the  treasurer  alone  power  to  demand  at 
any  time  within  five  years  from  the  date  at  which  the 
assessment  should  have  been  made  the  amount  the  prop- 
erty should  have  been  taxed  in  each  year,  and,  if  it  is  not 
paid,  to  assess  and  sue  for  the  same.  Galuaha  v.  Wendty 
114  Iowa,  597. 

If  the  construction  of  chapter  47,  Acts  28th  General 
Assembly,  contended  for  by  the  appellant  is  right,  section 
1374  only  gave  the   treasurer  power   which   the   auditor 
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already  had,  except  as  to  bringing  suit  and  as  to  the  limit- 
ation of  time  within  which  the  demand  must  be  made.    In 
other  words,  it  is  contended  that  before  its  enactment 
greater  power  was  already  in  the  hands  of  the  auditor, 
because,  if  he  had  the  power  under  the  law  as  it  then 
'existed  to  list  and  assess  omitted  property  at  any  time,  no 
suit  was  necessary  to  collect  the  tax,  and  the  time  of 
demand  therefor  was  without  limit.     This  thought  had 
very  evidently  never  occurred  to  the  legislature,  although 
it  was  then  providing  what  it  supposed  to  be  legislation 
which  would  uncover  and  subject  to  taxation  property 
which  had  long  escaped  its  burdens.     Nor  did  it  have  it  in 
mind  when  chapter  60,  Acts  28th  General  Assembly,  was 
enacted,  which  was  supplemental  to    section  1874,    and 
which  would  be  equally  as  useless  as  would  that  section  if 
the  auditor's  power  under  chapter  47  were  as  unliinited  as 
claimed,  because  with  such  unlimited  power  of  assessment 
no  further  act  was  necessary  to  accomplish  the  desired 
end.     But  the  legislature  was  familiar  with  sections  1885 
and  1398,  and  with  the  intent  and  scope  thereof,  and  by 
the  contemporaneous  enactment  of  section  1874  and  the 
later  enactments  of  chapter  50,  Acts  28th  General  Assem- 
bly, placed  a  construction  upon  section  1885,  which,  in  our 
judgment,  sustains  the  appellee's  contention. 

But  if  it  were  held  that  the  auditor's  power  under 
chapter  47  should  not  be  limited  to  the  current  list,  we  are 
of  the  opinion  that  it  would  necessarily  be  limited  by  sec- 
tion 1374,  because  there  the  legislative  intent  to  fix  a 
definite  period  within  which  investigation  could  be  made 
is  expressed  in  so  many  words,  and  there  are  many  reasons 
which  might  be  suggested  showing  the  wisdom  of  such  a 
limitation.  All  personal  property  is  of  easy  transformation. 
The  amount  of  a  person's  moneys  and  credits  may  vary 
materially  each  year,  notwithstanding  the  fact  that  the 
record  evidcuco  may  not  show  such  change.  Death  inter- 
venes and  removes  the  means  of  proving  just  and  legal 
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offsets,  or  the  exact  or  even  approximate  amounts  which 
should  justly  have  been  taxed.  See  Qalusha  v.  Wendt^ 
suprc^  and  Mead  v.  Burgess  (decided  at  present  term. ) 
Furthermore,  as  we  have  said  with  reference  to  former 
statutes,  no  possible  valid  reason  can  be  given  why  one 
ofScer,  with  precisely  the  same  duties  as  another,  should  be 
limited  as  to  time  of  performance,  and  the  other  not.  We 
do  not  believe  that  such  was  the  legislative  intent. 

The  judgment  of    the    district    court    is    therefore 

APFIRMED. 


James  Deland,  Trustee  of  The  Estate  of  Martin  Peterson, 

1^  343  Bankrupt,  Appellant,  v.  The  Miller  &  Oheney  Bane, 


D.  0.  Miller,  George  W.  Oheney  and  F.  G.  Redpield, 

»ggfl«  Appellees. 

,119      368 
132      113 

- i_  Action  for  Conversion  of  Property:    insolvency:    fraud  op  mort- 

1^^    1^  OAGOR.     In  an  action  to  set  aside  a  mortgage  given  by  a 

—3  1     bankrupt  "within  four  months  prior  to  filing,  petition  in  bajik- 

1 119  ^  mptcy,  it  must  be  shown  not  only  that  the  mortgagee  knew 

I        ™  or  had  cause  to  believe  the  bankrupt  insolvent,  but  that  the 

mortgage  was  given  to  delay  creditors. 

Preference  of  Creditors:  enowlbdgb  of  debtor's  insolvency. 
2  The  provision  of  the  bankruptcy  law  relating  to  the  prefer- 
ence of  creditors  within  four  mQnths  from  date  of  filing  the 
petition  in  bankruptcy  applies  only  where  the  creditor  knows 
or  has  reasonable  cause  to  believe  the  debtor  insolvent,  and 
this  is  a  question  of  fact. 

Withholding  Mortgage  from    Record;     agreement  to  wtthhold; 
PREJUDICE.      A  preference  mortgage  is  not  invalid  as  to  other 
8     creditors  simply  because  unrecorded,  but  there  must  be  a  show- 
ing that  it  was  withheld  from  record  by  agreement  or  that 
prejudice  arises  from  failure  to  record  same. 

Cancellation  of  Mortgage:     funds  in  hands  of  trustbb.       Before 
4     a  trustee  in  bankruptcy  can  set  aside  a  mortgage  given  by  a 
bankrupt  he  must  show  that  the  funds  in  his  hands  are  in- 
sufficient to  satisfy  the  claims  of  creditors. 
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Appeal  from  Buena  Vista  District  Court. — Hon.   F.  R 
Gaynor,  Judge. 

Saturday,  January  81,  1908. 

Action  for  the  conversion  of  certain  personal  property, 
said  to  have  been  owned  by  one  Martin  Peterson,  who  has 
been  adjudged  a  bankrupt  by  the  federal  courts.  Defend- 
ants denied  the  alleged  conversion,  and  pleaded  that  they 
held  the  property  under  certain  chattel  mortgages  executed 
by  Peterson.  The  case  was  tried  to  the  court  without  a 
jury,  resulting  in  a  judgment  for  defendants.  PlaintiflP 
appeals. — Affirmed. 

L  TF.  Bane  and  James  Deland  for  appellant. 

F.  F.  Faville  for  appellee. 

Deemer,  J. — May  22,  1900,  Martin  Peterson  was  ad- 
judged a  bankrupt,  and  plaintiflf  was  appointed  trustee  of 
his  estate.  On  March  2,  1900,  Peterson  and  wife  executed 
a  chattel  mortgage  on  the  property  in  controversy  to  the 
Miller  &  Oheney  Bank  to  secure  a  sum  of  money  due  that 
bank.  It  is  contended  that  this  mortgage  is  invalid,  be- 
cause it  gave  defendants  a  preference  over  other  creditors, 
in  that  it  was  executed  within  four  months  prior  to  the 
time  Peterson,  the  maker,  was  declared  a  bankrupt;  be- 
cause, under  the  state  law,  it  is  invalid  for  the  reason 
that  it  was  not  recorded;  and  for  the  further  reason  that 
the  instrument  created  a  trust,  and  was  executed  for  the 
purpose  of  paying  all  of  Peterson's  debts.  These  are  the 
main  propositions  in  the  case.  The  action  being  at  law, 
and  the  findings  of  the  trial  court  having  the  force  and 
effect  of  a  verdict  of  a  jury,  we  must  accept  its  conclusions 
as  to  the  facts  save  where  unsupported  by  any  substantial 
evidence.     The  record  fails  to  show  that  Peterson  was  in- 
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solvent  when  he  made  his  mortgage  to  the  defendants,  or 
at  least  the  trial  judge  was  justified  in  holding  there  was 
not  suflScient  evidence  on  this  point  Moreover,  the  trial 
court  was  fully  justified  in  finding  that,  if  Peterson  was 
insolvent  at  that  time,  defendants  had  no  notice  or 
knowledge  of  his  insolvency.  But  conceding,  for  the  pur- 
pose of  the  case,  that  Peterson  was  insolvent,  and  that 
defendants  knew  it  when  they  took  the  mortgage,  this 
would  not  make  a  case  under  the  state  law,  unless  it 
further  be  found  that  defendants  took  their  mortgage  with 
I.  Insolvency:  intent  to  hinder,  delay,  or  defraud  Peterson's 

fraud  of  #  ^  / 

mortgagor,  creditors.  The  trial  judge  was  fully  justified 
in  finding  there  was  no  such  intent.  The  claim  that  de- 
fendants held  the  property  in  trust  does  not  seem  to  be 
made  in  the  pleadings,  and,  if  it  were,  the  trial  court  was 
justified  in  finding  that  the  mortgage  was  not  made  to 
secure  all  the  creditors. 

Paragraph  "b"  of  section  60  of  the  bankrupt  act  [D. 
S.  Compiled  Statutes  1901,  p.  8145],  so  far  as  material, 
reads  as  follows:  **If  the  bankrupt  shall  have  given  a 
a.  preferrncb  preference   within    the  four    months  before 

knowledge"    the  filing  of  the  petition.     ♦    ♦    ♦    and  the 

of  debtor's 

insolvency,  persou  receiving  it,  or  the  party  benefited 
thereby,  or  his  agent  acting  therein  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trustee  and  he 
'  may  recover  the  property  or  its  value  from  such  person.'' 
Ill  Boudinot  v.  Hamann^  117  Iowa,  22,  we  held,  following 
BarhouT  v.  Priest,  103  U.  S.  293  (26  L.  Ed.  478),  that  this 
section  applies  only  when  the  creditor  knows,  or  has  reas- 
onable cause  to  believe,  the  debtor  is  insolvent  Whether 
or  not  the  defendants  had  cause  to  believe  their  mortgagor 
insolvent  was  a  question  of  fact  for  the  court;  and,  as  it 
evidently  found  that  defendants  had  no  such  cause,  and 
as  this  finding  has  support  in  the  evidence,  we  shall  not 
interfere.     Moreover,  it  is  shown  that  the  mortgage  in 
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question  was  a  renewal  of  another  instrument  of  like  char- 
acter which  had  been  executed  by  Peterson  to  the  defend- 
ants on  November  8,  1899.  The  exchange  of  these  secur- 
ities did  not  constitute  a  preference  under  the  bankrupt 
law.  Chattanooga  National  Bank  v.  Rome  Iron  Co.  (C. 
0.)  102  Fed.  Rep.  755;  Sawyer  v.  Turpin,  91  D.  S.  114  (23 
L.  Ed.  235). 

The  evidence  shows  that  the  chattel  mortgage  in  ques- 
tion was  in  fact  recorded,  but,  if  this  wei^e  not  so,  plain- 
tiff could  not  recover  under  the  state  law  without  showing 

3.  WITHHOLD-  that  it  was  withheld  from  the  records  by 
gage  from      agreement,  or  that  some  prejudice  resulted  to 

record:  ag^fee-  «    .  i         .  i 

ment  to  vvith- creditors  on  account  of  its  not  having  been 

hold:  prej-  ° 

'^^-  filed  for  record.       Federal  courts   of   bank- 

ruptcy apply  the  state  rule.  In  re  Schmitt  (D.  0.)  109 
Fed.  Rep.  267;  In  re  Wright  (D.  0.)  96  Fed.  Rep.  187; 
In  re  Tatem(D.  0.)  110  Fed.  Rep.  519.  Plaintiff  contends 
that  the  mortgage  was  not  a  renewal,  but  the  district  court 
was  authorized  to  find  that  it  was.  That  the  prior  mort- 
gage was  not  recorded  is  immaterial,  save  on  the  question 
as  to  whether  the  present  one  was  executed  for  a  present 
or  past  consideration. 

Plaintiff  also  claims  that  the  property  received  by 
defendants  under  this  mortgage  was  worth  more  than  the 
amount  of  their  claim,  and  that  he  should  have  had  judg> 
ment  for  the  difference.  The  testimony  does  not  support 
this  contention.  Evidence  as  to  value  of  the  property  is 
exceedingly  meager.  Such  as  we  have  does  not  indicate  that 
defendants  secured  more  than  the  amount  of  their  claim. 

Another  aspect  of  the  case  is  fatal  to  appellant's  con- 
tention. He  does  not  allege,  nor  did  he  offer  to  prove^ 
that  the  assets  in  his  hands  were  insufficient  to  satisfy  the 

4.  CANCELI.A-  claims  of  all  creditors.  Under  the  federal 
p^:  funds  bankrupt  act  a  trustee  has  power  to  avoid  any 
trustee.  transfer    which     any     creditor    might    have 

avoided.     A  creditor  could  not  have  avoided  this  mortgage 


372  Moody  v.  Dillkmuth.  [119  Iowa 

without  showing  some  fraud  as  to  him.  The  mortgage  waa 
good  as  between  the  parties,  and,  unless  some  one  waa 
harmed,  it  should  be  permitted  to  stand.  Mueller  v.  Brush 
112  Wis.  406  (88  N.  W.  Rep.  229.  The  case  having  been 
tried  at  law,  and  there  being  evidence  in  support  of  the 
judgment,  there  is  nothing  left  for  consideration  except 
questions  of  law.  The  trial  court  may  have  decided  the 
case  on  the  last  proposition,  and,  if  it  did,  we  should  not 
interfere. 

The  judgment  is  afpirmbd. 


L.   W.   Moody  v.  John  Dillbmuth,   Wbinard  Dillemuth, 
Agnes  Dillbmuth  and  William  Gabdke,  Appellants. 

Evidence:     motion  to  strieb.     Where  oral  testimony  of  the  con- 

1  tents  of  a  chattel  mortgage  is  received  without  objection, 
granting  a  motion  to  strike  it  ont  after  both  parties  have 
rested  and  there  has  been  no  refusal  of  the  right  to  substitute 
the  mortgage  itself,  is  a  discretionary  matter  with  the  court. 

Note:     notice:     evidenob.     Where  the  defense  to  a  suit  on  a  note 

2  in  the  hands  of  an  assignee  is  the  wrongful  foreclosure  by 
the  payee  of  a  chattel  mortgage  securing  the  same  and  a  con- 
version of  property  more  than  sufficient  to  pay  the  note,  in 
the  absence  of  proof  that  the  mortgage  covered  the  property 
converted  or  secured  payment  of  the  note,  the  evidence  is 
insufficient  to  charge  plaintiff,  a  purchaser  for  value,  with 
notice. 

Appeal  from  Calhoun  District   CourU — Hon.  Samuel  El- 
wood,  Judge. 

Monday,  February  2,  1903. 

Action  on  a  promissory  note  dated  June  11,  1898,  for 
$545,  payable  in  two  years,  with  $259.52  indorsed  thereon 
July  11,  1898,  executed  by  defendants  to  F.  G.  Hillman, 
and  by  him  transferred  to  the  plaintiff.  The  defendants 
admitted  the  execution  of  the  note,  and  pleaded  by  way  of 
defense  or  counterclaim  that  on  June  8,  1898,  John  and 
Weinard  Dillemuth  entered  into  a  contract  with  Hillman 
in  pursuance  of  which  on  June  11th  they  exchanged  a  team 
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of  horses,  with  harness,  and  a  dwelling  house  and  lots, 
subject  to  incumbrance,  at  the  agreed  consideration  of 
$465,  with  him,  for  a  stock  of  hardware,  tinning  tools,  and 
fixtures,  in  Pomeroy  (new  goods  being  invoiced  at  cost 
price,  with  freight  added,  and  the  old  goods  at  their  actual 
value),  and  that  for  the  difference  they  executed  two 
promissory  notes,  of  $545  each,  one  due  a  year  from  date, 
an  1  the  other  in  two  years,  tlje  latter  being  the  note  sued 
on);  that  the  Dillemuths  immediately  took  possession  of 
the  stock,  and  began  business;  that,  on  the  22d  of  June, 
Hillman  requested  the  execution  of  a  mortgage  on  the 
stock  to  secur  ^  the  notes,  representing  that  he  would  not 
interfere  with  their  business,  but  allow  them  to  continue 
as  before,  and,  as  soon  as  they  procured  a  responsible 
surety  to  sign  the  note  first  falling  due,  said  mortgage 
would  be  released;  that  said  representations  were  made 
with  the  intention  of  not  keeping  them,  and  to  deceive; 
that  said  Dillemuths,  relying  thereon,  executed  said  mort- 
gage; that,  as  soon  as  said  mortgage  was  executed,  said 
Hillman,  contrary  to  his  agreement,  and  ostensibly  under 
a  condition  of  the  mortgage  permitting  him  to  take  posses- 
sion whenever  he  might  choose  so  to  do,  seized  the  stock 
of  goods,  to  the  value  of  about  $1,600;  that  thereafter  he 
agreed  to  permit  said  Dillemuths  to  resume  control  of  their 
property,  and  to  cease  prosecuting  said  foreclosure  pro- 
ceedings, if  they  would  procure  the  release  of  a  prior  mort- 
gage on  the  stock  which  had  been  executed  to  the  plaintiff 
and  a  signer  of  the  note;  that  this  they  did,  but  said  Hill- 
man thereupon  refused  to  return  the  property,  and  con- 
verted it  to  his  own  use;  that  plaintiff  took  said  note  from 
Hillman  with  notice  of  the  claims  of  defendants.  Where- 
fore defendants  prayed  that  they  might  go  hence  with 
their  costs.  After  defendants  had  introduced  their  evi- 
dence, the  court,  on  motion,  directed  a  verdict  for  plain- 
tiff, on  which  judgment  was  rendered.  The  defendants 
appeal  — Affirmed. 
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Eealy  <&  Eealy  for  appellants. 

Ckaa.  0.  Longley  and  D.  M.  Kelleher  for  appellee. 

Ladd,  J. — It  will  be  noticed  from  the  above  statement 
that  the  substratum  of  the  defense  or  counterclaim  is  the 
execution  of  the  mortgage  by  the  Dillemuths  to  Hillman, 
covering  their  stock  of  goods^  and  securing  the  notes  exe- 
cuted to  him.  Indeed,  this  alleged  mortgage  furnishes  the 
only  connection  between  the  wrongful  conversion  of  the 
stock  of  goods  averred  and  the  note  sued  on.  While  it 
appears  a  mortgage  was  given,  the  defendants  omitted 
proof  that  it  covered  the  stock  of  goods,  or  that  it  secured 
the  payment  of  the  note.  True,  John  Dillemuth  testified 
that  he  executed  a  mortgage  on  the  stock  of  goods  to 
secure  Hillman,  but  had  never  read  it.  This,  however,  in 
so  far  as  stating  the  contents  of  the  mortgage,  was  stricken 
1.  evidbncb:  on  motiou.  The  correctness  of  this  ruling  is 
strike.  not  questioned  in  argument.     While  the  court 

may  refuse  to  exclude  evidence  on  motion,  after  being 
received  without  proper  objection  having  been  interposed^ 
iti  is  not  error  to  strike  it  from  the  record,  as  no  one  can 
well  complain  if  compelled  to  sustain  his  contention  with 
the  best  evidence  he  is  capable  of  producing.  The  matter 
is  within  the  sound  discretion  of  the  trial  court.  Possibly 
a  delay  in  presenting  such  motion  until  the  parties  have 
rested  might  in  some  cases  be  objectionable;  but  when 
the  trial  is  completed  in  a  single  day,  and  permission  to 
substitute  other  evidence  is  not  refused,  there  could  have 
been  no  prejudice.  See  1  Thompson,  Trials,  section  715. 
In  the  absence  of  proof  that  the  mortgage  covered  the 
NOTE- notice-  8*^^^>  ^^  sccurcd  payment  of  the  note  sued 
evidence.  ^^^  ^y^^  evidence  was  insuflScient  to  charge 
pldintiff  with  notice;  and,  as  he  purchased  before  matur- 
ity, for  value,  the  court  rightly  directed  a  verdict  in  his 
favor. — Affirmed. 


Feb.  1908]  Russ  v.  Hansen.  875 


Lewis  Russ,  Trustee,  Appellant,  B.  S.  Russ,  Trustee,  Sub- 
stitute Plaintiff,  v.  Thomas  J.  Hansen,  Albert  Kope- 
SKY  AND  The  Iowa  Loan  &  Trust  OompIny,  and  Lewis 
Russ,  Trustee,  Appellant,  B.  S.  Russ,  Trustee,  Sub- 
stitute Plaintiff,  v.  Silas  R  Thompson,  Albert  Kope- 
SKY  and  The  Iowa  Loan  &  Trust  Company. 

Agency:     ratd^cation:     fraud.     Where  an  agent  is  anthorized 

1  to  loan  and  collect  money  for  his  principal  and  to  reoeire  pay- 
ments on  the  sale  of  his  land,  and  after  forging  and  recording 
deeds  to  land  belonging  to  his  principal  by  -which  he  aoqnires 
the  apparent  title,  he  fraudulently  sells  and  conveys  the  same 
as  his  own  and  remits  to  his-  principal  money  reseiyed  from 
that  sale  without  disclosing  to  him  the  source  from  which  it  is 
received ;  held,  that  if  the  principal,  on  learning  the  facts, 
fails  to  return  the  money  to  the  purchaser,  he  ratifies  the  sale 
and  is  bound  by  the  agent's  fraudulent  act. 

Same:     evidbnob  of  prinoipal's  scnowlbdgb:     notiob.     This  ao- 

2  tion  is  to  cancel  fraudulent  conveyances  and  to  quiet  title,  and 
upon  the  evidence;  held,  that  the  principal  had  sufficient 
knowledge  to  constitute  notice  that  the  money  received  from 
his  agent  was  derived  from  a  fraudulent  sale  of  his  land,  and 
in  retaining  the  same  he  ratified  the  fraudulent  sale. 

Appeal  from  Kossuth  District  Court. — Hon.  A.  D.  Bailie, 

Judge. 

Monday,  February  2,  1908. 

Action  to  cancel  conveyances  and  quiet  title  to  land. 
Hansen  and  Thompson,  defendants  first  named  in  the  two 
cases,  respectively,  made  default,  and  a  decree  was  entered 
in  favor  of  Albert  Kopesky  and  the  Iowa  Loan  &  Trust 
Company  in  each  case.     Plaintiflf  appeals. — Affirmed. 

Clark  <b  Cohenour  for  appellant. 

E,  A.  Morling^  F.  M.  Curtiss  and  Vlncel  Drdhos  for 
appellee  Kopesky. 

Dudley  dh  Coffin  ?.nd  Sullivan  <&  McMahon  for  appel- 
lee Iowa  Loan  &  Trust  Company. 


Hl9 
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MoOlain,  J. — It  is  not  necessary  to  explain  the  nature 
of  the  claims  of  plaintiff  Lewis  Kuss,  as  trustee,  to  the 
property  in  controversy.  Prior  to  the  transactions  here- 
after referred  to,  it  belonged  to  his  son  L.  D.  Russ,  who, 
though  a  man  of  middle  age,  was  residing  with  his  father 
in  Chicago,  as  a  member  of  his  family,  such  ownership 
being  subject  only  to  the  conditions  of  a  trust  deed  to 
plaintiff,  which  conditions  need  not  here  be  described. 
Since  the  action  was  brought,  B.  S.  Russ  has  been  substi- 
tuted as  trustee.  The  interests  of  the  Russes  are  identical, 
and  L.  D.  Russ  will  be  treated  as  plaintiff. 

The  property  in  controversy  consists  of  three  distinct 
quarters  of  a  section  of  farm  land  in  Kossuth  county,  and, 
while  there  are  particular  facts  as  to  the  title  of  each 
quarter  which  must  be  hereafter  -noticed,  the  ultimate 
questions  involved  as  to  the  three  are  exactly  the  same. 
For  about  seven  years  prior  to  the  transactions  with  refer- 
ence to  this  land  hereinafter  to  be  referred  to,  one  0.  L. 
Lund,  residing  at  Algona,  in  Kossuth  county,  had  been 
the  agent  of  plaintiff,  first  for  the  sale  of  lands,  and  after- 
wards for  the  collection  of  money  due  as  principal  and 
interest  on  land  contracts,  and,  further,  for  the  investment 
of  the  money  so  received,  and  other  money  sent  to  him  by 
plaintiff,  in  chattel  mortgage  loans,  and  to  some  extent  in 
the  piircliase,  keeping,  and  sale  of  cattle.  It  may  be  said, 
'  however,  at  once,  that  the  evidence  tends  to  show  the 
chattel  mortgage  loans  by  Lund  for  plaintiff  to  have  been 
largely  fraudulent;  that  is,  Lund  would  report  loans  made 
out  of  moneys  collected  by  him  or  remitted  to  him  for  the 
purpose,  and  furnish  forged  chattel  mortgages  purporting 
to  represent  such  loans,  when  in  fact  no  such  loans  had 
been  made,  and,  when  the  mortgages  were  sent  back  to 
him  in  order  that  the  money  called  for  might  be  collected, 
he  would  charge  himself  with  the  amount  as  having  been 
paid,    and  credit  himself  with  reinvestment,  furnishing 
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other  forged  instruments  as  evidence  thereof.  In  July, 
1896,  Lund  died;  and  the  testimony  of  L.  D.  Kuss  and 
Lewis  Russ  is  to  the  effect  that  up  to  that  time  they  had 
the  most  implicit  confidence  in  the  integrity  and  capacity 
of  Lund,  but  that  afterwards  they  discovered  that  he  had, 
by  means  of  these  fictitious  chattel  mortgages,  defrauded 
plaintiff  of  over  $100,000. 

The  question  as  to  the  extent  of  Lund's  authority  as 
agent  in  the  sale  of  plaintiff's  land  is,  however,  the  mater- 
ial one  in  th^  present  controversy;  and  with  reference  to 
that  the  testimony  shows  that  Lund  had  full  authority  to 
negotiate  with  reference  to  sales,  either  on  contract  or  by 
direct  conveyance,  fixing  the  prices  and  terms  of  payment, 
but  that  the  contracts  or  deeds  were  submitted  to  L.  D. 
Russ  for  the  signature  of  Lewis  Russ  as  trustee,  and,  when 
returned  to  Lund,  were  by  him  delivered  to  the  purchasers. 
In  some  few  instances  he  signed  contracts  in  his  own  name 
as  agent,  but  this  was  done  in  a  few  cases  only,  and  the 
practice,  being  disapproved  of  by  plaintiff,  was  discontin- 
ued. The  authority  of  Lund,  therefore,  with  reference  to 
sales  of  land,  was  to  negotiate  for  such  sales,  receive 
advance  payments,  if  any  were  made,  deliver  the  contracts 
or  conveyances,  when  signed,  and  collect  payments  of 
principal  and  interest  provided  for  in  the  contracts;  the 
provisions  as  to  payments  to  be  made  always  containing 
the  stipulation  that  the  money  was  payable  at  the  ofiice  of 
Lund.  From  time  to  time, — usually  monthly,  but  during 
two  or  three  years  before  his  death  at  longer  intervals, — 
Lund  would  render  accounts  of  all  receipts  and  disburse- 
ments, indicating  the  sources  from  which  the  money  was 
received,  and  the  investments  thereof  made,  so  that  proper 
credits  to  purchasers  who  had  made  payments  could  be 
entered  by  plaintiff  on  his  books,  and  account  could  be 
kept  with  reference  to  persons  to  whom  loans  were  reported 
to  have  been  made;  and  Lund  would  remit,  sometimes  in 
lump  sums,  sometimes  by  specific  remittances,  the  amounts 
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of  money  for  which,  according  to  his  reports,  he  was  ac- 
countable. This  being  the  situation  of  aflfairs  in  Novem- 
ber, 1892,  Lund  reported  sales  on  contract  of  two  of  the 
quarter  sections  involved  in  this  controversy  to  one  Thom- 
son, and  of  the  third  to  one  Hansen,  sending  written 
contracts  to  be  signed;  and  these  contracts,  duly  executed, 
were  returned  to  him  and  placed  on  record.  Subsequently 
he  reported  payments  of  installments  of  principal  and 
interest  called  for  by  these  contracts  as  having  been  made 
in  November,  1893,  and  November,  1894.  But  as  early  as 
October,  1892,  and  therefore  prior  to  the  contracts  pur- 
porting to  be  made  with  Thompson  and  Hansen,  respec- 
tively, he  had  recorded  pretended  conveyances  from  Lewis 
Russ,  trustee,  to  Thompson  and  Hansen,  of  the  three 
quarter  sections  for  which  contracts  were  subsequently 
executed.  These  conveyances,  purporting  to  be  acknowl- 
edged by  Lewis  Kuss,  trustee,  before  Lund  as  notary,  are 
conceded  to  be  forgeries;  and  it  is  further  conceded  that 
no  such  persons  as  Thompson  and  Hansen,  the  grantees  in 
these  conveyances,  ever  existed.  The  lower  court  decreed 
the  cancelation  of  these  conveyances.  In  November,  1893, 
Lund  contracted  to  sell  the  three  quarter  sections  to 
Kopesky,  executing  a  contract  in  his  own  name;  and  in 
the  spring  of  the  following  year  Kopesky  took  possession, 
and  has  occupied  the  land  ever  since.  The  evidence  shows 
that  Kopesky  had  no  knowledge  as  to  the  title  to  the  land, 
and  took  possession  thereof  relying  entirely  on  his  contract 
with  Lund  as  the  pretended  owner.  Payments  were  made 
by  Kopesky  to  Lund  in  18^3  and  1894.  In  January,  1896, 
instruments  purporting  to  be  conveyances  from  Thompson 
and  Hansen,  respectively,  acknowledged  before  Lund  as 
notary,  conveying  the  three  quarter  sections  to  Kopesky, 
were  put  on  record.  These  conveyances  are  conceded  to 
be  fictitious.  Subsequently,  during  the  same  month,  a 
mortgage  from  Kopesky  to  the  defendant  the  Iowa  Loan 
&  Trust  Company,  covering  the  lands,  was  put  on  record 
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to  secure  the  sum  of  $7,000  loaned  by  the  company  to 
Kopesky.  In  the  same  month  of  January,  and  prior  to  the 
recording  and  delivery  of  the  fictitious  deeds  from  Thomp- 
son and  Hansen  to  Kopesky,  the  latter  paid  to  Lund,  at 
Ft  Dodge,  $8,000.  The  draft  for  that  amount,  which  Lund 
received  from  Kopesky,  but  not  showing  from  whom  the 
money  had  been  received,  was  transmitted  by  Lund,  from 
.Ft  Dodge,  to  the  plain tiflf,  in  Chicago.  It  is  around  this 
payment  of  $8,000  that  the  contentions  of  the  respective 
parties  in  this  controversy  center,  for  it  is  not  claimed  that 
any  subsequent  payments  on  the  land,  if  any  were  made, 
by  Kopesky  to  Lund,  were  transmitted  by  the  latter  to  the 
plaintiff. 

It  is  necessary  to  state  further,  however,  the  circum- 
stances under  which  this  draft  was  sent  by  Lund  to  the 
plaintiff.  It  appears  that,  in  the  latter  part  of  the  pre- 
ceding year,  plaintiff  had  advised  Lund  that  he  would 
need  $15,000,  and  Lund  was  directed  to  raise  that  amount 
of  money  for  him ;  no  specific  source  from  which  it  was  to 
be  realized  being  designated.  In  December  plaintiff  came 
to  Algona,  seeking  a  settlement  with  Lund  in  regard  to  a 
balance  of  about  $10,000,  which  sum,  it  appeared  from 
Lund's  account,  was  due  plaintiff  at  that  time.  Lund 
gave  plaintiff  a  check  for  $1,000,  reported  notes  and  mort- 
gages (representing  investments  not  previously  reported) 
of  over  $6,700;  and,  as  already  stated,  a  few  da*ys  after- 
wards, plaintiff  having  already  returned  to  Chicago,  Lund 
sent  this  draft  for  $8,000;  the  total  amounting  to  within 
less  than  $200  of  the  balance  appearing  to  be  due  plaintiff 
on  Lund's  account  Accompanying  this  draft  for  $3,000, 
which  was  sent,  as  already  stated,  from  Ft  Dodge,  was  a 
letter,  the  material  part  of  which  seems  to  have  been  as 
follows:  "I  inclose  herewith  draft  for  $8,000,  as  I  tele- 
graphed I  would.  I  could  not  send  Saturday,  because, 
when  the  money  arrived,  we  had  to  go  seven  miles  out  in 
the  country  to  find  our  man  to  come  in  and  sign  the  papers, 
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and  that  could  not  be  done  until  today, — Monday, — of 
course.  Hoping  this  will  help  you  out  for  the  present," — 
etc.,  with  the  following  postscript:  "Good  I  went  down, 
or  this  thing  might  have  hung  fire  another  week  or  more." 

The  contention  of  piaintiflf  is,  in  brief,  that  the  con- 
tracts of  sale  executed  by  Lewis  Russ,  trustee,  to  Thompson 
and  Hansen,  were  absolutely  void,  because  no  such  persons 
existed,  and  therefore  that  no  title  to  or  interest  in  the 
lands  in  controversy  ever  passed  out  of  the  plaintiff;  that 
Lund  had  no  authority,  and  did  not  purport,  to  contract  to 
convey  to  Kopesky  for  plaintiflF,  and  that,  as  he  had  no 
interest  in  the  lands,  the  contracts  which  he  made  in  his 
own  name  conveyed  no  interest;  and  therefore  that 
Kopesky  and  the  Iowa  Loan  <fe  Trust  Company  have  no  title 
to  or  interest  in  the  property.  The  claims  of  defendants 
may  be  briefly  summarized  as  being:  First,'  that  Lund^ 
had  general  authority  as  agent  to  contract  to  convey;  and, 
although  he  executed  the  contract  in  his  own  name,  never- 
theless it  was  binding  on  his  principal,  by  reason  of  the 
ratification  resulting  from  the  receipt  of  the  $8,000  pay- 
ment; and,  second,  that,  although  Thompson  and  Hansen 
were  fictitious,  Lund  had  a  right  to  treat  these  contracts 
and  did  treat  them,  as  contracts  to  convey  to  him,  giving 
him  such  interest  in  the  property  that  he  could  by  his  own 
contract  transfer  an  interest  to  Kopesky. 

The  latter  of  these  contentions,  which  is  made  espec- 
ially by  counsel  for  the  Iowa  Loan  &  Trust  Company,  does 
nofe  commend  itself  to  our  judgment.  The  fact  that  Lund 
had  already  recorded  forged  instruments  of  conveyan'»es 
from  Lewis  Russ,  trustee,  to  Thompson  and  Hansen,  would 
seem  to  negative  the  idea  that  he  was  assuming  in  good 
faith  to  acquire  title  in  his  own  name,  even  conceding  that 
no  injurious  fraud  would  have  resulted  to  plaintiflF  had 
Lund  in  fact  made  payments  for  the  property  under  the 
contracts  for  conveyance  to  the  fictitious  purchasers.  But 
without  expressing  any  definite  conclusion  with  reference 
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to  this  point,  we  proceed  to  consider  the  first  contention, 
which,  no  matter  how  it  is  elaborated,  and  under  what- 
ever different  forms  it  may  be  presented,  seems  to  us  to 
depend  entirely  on  the  question  of  ratification.  We  have 
the  unpleasant  duty,  in  attempting  to  settle  this  question, 
of  throwing  a  loss  which  has  resulted,  from  the  fraudulent 
and  intentionally  wrongful  acts  of  Lund  upon  one  or  the 
other  of  two  parties,  neither  of  whom  seems  to  have  been 
guilty  of  any  intentional  wrong,  nor  even  of  any  negli- 
gence calculated  to  injure  any  one  but  himself. 

To  state  the  controversy  as  to  this  question  more  in 
detail,  the  plaintiff  contends  that  the  $3,000  was  not  trans- 
mitted by  Lund  as  the  proceeds  of  any  contract  of  sale  of 
I.  agency:  sat-  plaiutiff^s  land,  but  was  an  individual  pay- 
fraud;  *  ment  by  Lund  on  his  personal  account;  that 
plaintiff  had  no  knowledge  or  notice  that  this  money  was 
received  by  Lund  from  Kopesky  in  payment  under  a  con- 
tract for  the  lands  in  question,  or  for  any  lands;  indeed, 
that  plaintiff  had  no  information  that  the  money  was 
received  from  Kopesky  until  after  Lund's  death,  in  July, 
1896;  and  therefore  it  is  claimed  that  the  retention  of  this 
money,  without  offer  to  return  it,  until,  in  an  amendment 
to  the  petition  filed  in  1900,  plaintiff  offered  to  refund  that 
amount  if  the  court  should  find  that,  in  equity,  he  ought 
to  do  so,  did  not  constitute  any  ratification  of  the  sale  by 
Lund  to  Kopesky.  For  defendants  it  is  claimed  that  plain- 
tiff was  chargeable  with  notice  that  the  money  was  re- 
ceived in  some  transaction  in  plaintiff's  interest,  and  that 
by  retaining  the  money  he  ratified  the  transaction,  what- 
ever it  might  be,  and  especially  that,  by  retaining  the 
money,  knowing  after  July,  1896,  that  it  had  been  received 
from  Kopesky,  the  plaintiff  ratified  the  sale  to  him.  We 
think  it  must  be  conceded,  under  the  authorities,  that  if 
plaintiff  received  this  $3,000  from  Lund  as  Lund's  money, 
in  payment  of  Lund's  debts,  such  receipt  would  not  be  a 
ratification  of  any  transaction  of  Lund's  which  was  without 
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authority,  so  as  to  bind  the  plaintiff  thereby.  Plaintiff 
would  not  be  bound,  when  he  discovered  that  this  money 
was  received  through  fraud  or  by  reason  of  an  unauthorized 
act,  to  return  it.  There  was  no  trust  attached  to  the 
money  istelf,  for  it  was  paid  to  Lund  as  Lund's  own 
money.  Thacher  v.  Pray^  118  Mass.  29  (18  Am.  Rep.  480); 
Baldwin  v.  Burrows^  47  N.  Y.  199,  213;  jEtna  Ins,  Co,  v. 
Northwestern  Iron  Co,^  21  Wis.  458;  Pope  v.  Lowitz^  14 
111.  App.  111.  On  the  other  hand,  if  plaintiff  was  charge- 
able with  knowledge  of  the  fact  that  this  money  was  trans- 
mitted  by  Lund  as  the  result  of  some  transaction  by  Lund 
as  plaintiff's  agent,  then,  although  plaintiff  had  no  knowl- 
edge at  the  time  of  the  nature  of  the  transaction,  or  that 
Lund  had  exceeded  his  authority,  yet,  when  he  became 
aware  that  it  was  the  result  of  an  act  in  excess  of  author- 
ity, by  which  he  was  not  willing  to  be  bound,  it  was  his 
duty  to  return  thr3  money  to  the  party  from  whom  it  had 
been  received  by  Lund.  Fleishman  v.  Ver  Does^  111  Iowa, 
822;  Eddie  V.  Ashhaugh^  44  Iowa,  519;  Ban''  v.  Ohemey 
121  111.  25  (7  N.  E.  Rep.  85);  Farmers'  dk  Merchants'  Bank 
of  Elk  Creek  v.  Farmers  cfe  Merchant's  Bank^  49  Neb.  379 
(68  N.  W.  Rep.  488);  Johnston  v.  Investment  Co.^  49  Neb.  68 
(68  N.  W.  Rep.  388.) 

We  think  it  clearly  appears  from  the  evidence  that 

plaintiff  had  reason  to  know,  and  was  affected  with  notice 

of  the  fact,  that  this  money  was  received  by  Lund  as  the 

2.  same:  evi-      result  of  some  transaction  in  which  Lund  had 

principals      purported   to   act  as  plaintiff's    azent   with 

knowledge:  >»    .         /v» 

notice.  reference   to  plaintiff's    property.       As   has 

already  been  stated,  plaintiff  had  not  long  before  directed 
Lund  to  raise  for  him  $15,000,  and  there  is  no  pretense 
that  it  was  supposed  that  Lund  was  indebted  to  this  ex- 
tent, and  was  to  pay  over  that  amount  on  account  of  any 
personal  indebtedness.  Lund  had  replied  to  this  suggestion 
about  raising  money  that  he  would  do  the  best  he  could,  but 
that  those  who  were  indebted  to  plaintiff  were  anxious  to 
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postpone  payment,  and  appeared  at  the  time  to  be  unable 
to  raise  the  money,  and  that  it  would,  perhaps,  be  necess- 
ary to  institute  legal  proceedings,  which  Lund  was  reluct- 
ant to  do.  When  plaintiff  visited  Lund,  in  the  latter  part 
of  December,  although  the  object  was  to  have  a  settle- 
ment of  accounts  with  Lund,  it  seems  still  not  to  have 
been  understood  that  Lund  was  personally  indebted  to  the 
extent  of  the  balance  of  the  account,  in  any  other  sense 
than  that  he  had  failed  to  report  investments  of  funds 
appearing  to  be  in  his  .hands;  and  this  idea  is  reenforced 
by  the  fact  that  plaintiff  at  that  time  accepted  over  $6,000 
of  investments  which  Lund  then  reported  as  having  been 
made,  and  gave  Lund  credit  therefor  on  his  account. 
The  $8,000,  which  nearly  balanced  the  account,  was 
remitted  in  one  draft  from  another  place  than  Lund's 
place  of  business,  and  is  reported  as  having  been  the  result 
of  negotiations  with  "our  man";  and  Lund,  in  the  same 
letter,  congratulates  himself  that  he  looked  after  the  mat- 
ter with  diligence.  Was  plaintiff,  then,  justified  in  think- 
ing that  this  $8,000  was  raised  by  Lund  from  his  own 
resources,  and  transmitted  in  payment  of  his  personal 
obligation?  We  clearly  think  this  cannot  be  conceded.. 
It  appears  that,  so  far  as  chattel  mortgages  were  concerned, 
none  of  those  in  Lund's  hands  for  collection  or  adjustment 
called  for  sums  of  more  than  $1,000  each,  so  that  plaintiff 
could  not  have  thought  that  this  collection  was  from  a 
chattel  mortgage  debtor.  He  must  have  known,  had  he 
given  the  matter  any  consideration,  that  this  money  was 
raised  by  some  transaction  of  Lund's  relating  to  plaintiff's 
real  property,  in  which  Lund  had  acted  as  plaintiff's  agent 
Under  these  circumstances,  we  think  it  clear,  under  the 
authorities  already  cited,  that,  although  plaintiff  had  no 
direct  information  as  to  what  Lund  had  attempted  to  do 
in  pursuance  of  his  agency  with  reference  to  collecting 
this  sum  of  $8,000,  he  was  bound  to  know  that,  in  collect- 
ing it|  Lund  had  acted  as  his  agent;  and  it  therefore 
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results  that,  when  plaintiff  discovered  that  the  money  had 
been  received  from  Kopesky  in  pursuance  of  an  unauthor- 
ized sale  of  plaintiff's  land  to  him,  plaintiff  was  bound,  if 
he  desired  to  disaffirm  such  sale,  to  return  to  Kopesky  the 
money  received ;  and,  in  reaching  this  conclusion,  we  think 
it  immaterial  that,  in  making  the  sale  to  Kopesky,  Lund 
had,  without  authority,  and  even  fraudulently,  attempted 
to  act  in  his  own  name.  If  Lund  had  no  authority  what- 
ever to  sell  the  land  to  Kopesky,  then  it  was  plaintiff's 
duty  to  return  to  the  latter  the  money  which  plaintiff  had 
received  as  the  result  of  such  unlawful  sale.  He  had 
taken  the  proceeds  of  the  sale  on  the  assumption  that 
Lund  was  his  agent.  He  could  not  retain  them,  and  at 
the  same  time  disaffirm  Lund's  agency  to  act  in  his  behalf, 
although  in  Lund's  own  name,  in  making  such  sale. 

This  conclusion  makes  it  unnecessary  to  discuss  many 
other  questions  which  are  argued  by  counsel,  and  leads  to 
the  result  that  the  decree  of  the  lower  court,  denying 
plaintiff  anyjelief  as  against  Kopesky  and  the  Iowa  Loan 
&  Trust  Company,  was  correct,  and  it  is  affirmed. 


C.   P.   Cook  and  Ed  Plunkett,  Appellants,  v.  Marshall 
County,  Appellee. 

Interstate  Commerce;  "original  packages:**  oigarettes:    Where 

1  a  mannfactnrer  of  another  state  wrapped  ten  cigarettes  in  a 
package  and  delivered  a  large  nmnber  of  these  packages  to  an 
express  company  to  be  transported  to  a  retail  dealer  in  this 
state,  to  be'sold  by  him  in  unbroken  i)ackage8,  the  same  do  not 
constitnte  snch  "original  packages*'  as  the  law  contemplates, 
and  the  parties  so  dealing  are  not  entitled  to  the  protection  of 
the  interstate  commerce  clause  of  the  federal  constitution. 

Statutes;     title:     uniform  operation.     Section  5007  of  the  Code, 

2  providing  for  the  assessment  of  a  tax  against  any  i)er8on  deal- 
ing in  cigarettes  and  the  real  proi>erty  within  or  whereon  the 
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same  are  sold,  and  the  manner  of  collecting  the  same,  is  suffi- 
ciently expressed  in  the  title  ''An  act  to  revise,  amend  and 
codify  the  statutes  in  relation  to  crimes  and  their  punishment" 
and  is  germane  to  the  general  subject  of  ''Crimes  and  their 
punishment, ' '  in  which  the  same  is  included. 

Appeal  from  Marshall  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Monday,  February  2,  1903. 

The  opinion  states  the  case. — AMrmed. 

Dunshee  &  Dom  (J.  Parker  of  Counsel),  for  appellants. 

Henry  Stone  for  appellee. 

Weaver,  J. — The  appellant  Cook  is  a  dealer  in  tobacco, 
cigars,  and  cigarettes,  carrying  on  his  business  in  a  build- 
ing owned  by  Plunkett,  the  other  appellant,  in  the  city  of 
Marshalltown.  A  mulct  tax  having  been  assessed  against 
Cook  under  the  provisions  of  section  5007  of  the  Code,  ap- 
pellants petitioned  the  board  of  supervisors  to  remit  and 
cancel  such  tax  on  the  ground  that  no  cigarettes  had  ever 
been  kept,  sold,  or  given  away  by  Cook  except  in  the 
original  packages  made  by  the  manufacturer  in  another 
state,  and  in  that  form  shipped  directly  to  him  in  this 
stat^,  and  that,  therefore,  the  section  of  the  Code  referred 
to  as  applied  to  such  sales  is  in  violation  of  the  constitu- 
tion of  the  United  States,  which  reserves  to  congress  the 
right  and  power  to  regulate  interstate  commerce.  This 
petition  was  supported  by  afl5davit  of  an  employe  of  the 
shipper  at  St.  Louis,  in  the  state  of  Missouri,  that  the 
cigarettes  sold  and  shipped  to  Cook  were  done  up  in  paste- 
board boxes  containing  ten  cigarettes  each  (the  printed 
record  leaves  a  blank  for  the  number  in  each  box,  but  coun- 
sel for  appellants  state  the  number  to  be  ten,  and  we  will 
so  consider  it).     The  afl5davit  further  states  that  the  pack- 
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ages  were  separately  sealed  and  stamped  with  a  revenue 
stamp,  and  adds  that:  ''These  packages  were  shipped  to  C. 
P.  Cook  absolutely  loose,  or  at  least  neither  the  American 
Tobacco  Company  nor  myself  or  any  one  of  its  other  em- 
ployes for  it  furnished  any  box,  bale,  wrapping,  or  other 
covering  for  these  packages,  nor  in  any  way  attached  them 
together.  These  packages  were  not  separately  addressed, 
nor  were  any  of  them  addressed,  but  at  the  time  they  were 
delivered  to  the  driver  of  the  U.  S.  Express  Co.,  which 
express  company  was  the  common  carrier  to  whom  the 
delivery  was  made,  the  said  driver  took  a  duplicate  of  the 
receipts  he  had  given.  These  receipts  showed  the  number 
of  packages  and  the  name  of  the  person  to  whom  they 
were  to  be  sent,  and  from  its  duplicate  receipts  I  suppose 
the  express  company  had  notice  of  the  number  to  be  deliv- 
ered and  the  name  of  the  consignee  and  his  address." 
This  petition  being  refused,  an  appeal  was  taken  to  the 
.  district  court,  where  an  amendment  was  filed,  alleging 
that  the  statute  providing  for  the  mulct  tax  is  invalid, 
because  the  subject-matter  of  said  section  5007  is  not  ex- 
pressed or  indicated  in  the  title  to  the  act  in  which  it  is 
found,  as  provided  in  the  constitution  of  this  state,  and 
because  it  discriminates  in  favor  of  jobbers  and  whole- 
salers doing  an  interstate  business.  A  demurrer  to  the 
amended  petition,  as  stating  no  ground  or  fact  entit  ing 
petitioners  to  the  relief  demanded,  having  been  sustained, 
and  judgment  entered  against  them  for  costs,  the  petition- 
ers appeal. 

L  We  first  consider  whether  the  petitioners  show 
themselves  entitled  to  the  protection  afforded  by  tha  in- 
terstate commerce  clause  of  the  federal  constitution.  It 
I.  iNTBRSTATB    Is  asscrted  that  the  traflSc  in  which  Cook  was 

commerce:  .  , ,  .     .  -in.  <« 

oriKinai         engaged   was  the    receiving    and   selling  of 

packages;  ,  i  •     .       i 

dgaretts.  Cigarettes  in  the  original  packages  as  shipped 
from  the  manufacturer  in  another  state,  and  is  therefore 
lawful  under  the  rule  applied  in  Leisy  v.  Sardin^  135  U. 
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&  100  (10  Sup.  Ct.  Kep.  681,  84  L.  Ed.  128),  and  other 
cases  of  the  same  general  nature,  decided  by  the  supreme 
court  of  the  United  States.  So  far  as  this  branch  of  the 
case  is  concerned  the  question  is  whether  ten  cigarettes, 
put  up,  handled,  shipped,  and  sold  in  the  manner  indicated 
by  the  petition,  is  such  an  "original  package"  as  is  meant 
by  the  authorities  which  the  appellant  relies  upon.  As  an 
original  proposition,  addressed  to  common  sense,  aided  by 
a  conscience  of  average  enlightenment,  and  uncomplicated 
by  precedent,  there  would  seem  to  be  no  room  for  doubt 
that  this  question  should  be  answered  in  the  negative.  It 
must  be  admitted,  however,  that  authorities  are  not  want- 
ing affording  the  appellants  some  ground  to  believe  that 
any  scheme  or  device,  no  matter  how  transparent  the 
fraud,  is  sufScient  to  baffle  the  power  of  a  sovereign  state 
so  long  as  it  bears  the  magic  legend  "original  package." 
This  theory  is  founded  upon  what  has  been  supposed  to  be 
the  holding  of  the  court  of  last  resort  in  the  cases  already 
referred  to;  but,  as  we  view  it,  those  decisions  do  not 
justify  the  deductions  made.  The  term  "original  package'^ 
is  not  to  be  found  in  the  constitution,  and  has  come  inta 
use  simply  as  a  convenient  term  or  expression  for  one  of 
the  incidents  ordinarily  inseparable  from  interstate  com- 
merce. The  term  "imports  "  or  "foreign  commerce"  or 
"interstate  commerce"  always  implies  the  idea  of  goods, 
wares,  or  merchandise  manufactured,  produced,  or  pre- 
pared in  one  jurisdiction,  and  carried  into  another  for  the 
purpose  of  sale.  There  can  be  no  such  commerce  without 
transportation  or  carriage.  For  convenience  and  safety  in 
such  transportation,  most  articles  of  commerce  being 
shipped  t )  an  importer  or  buyer  are  combined  into  pack- 
ages, encased  in  boxes  or  other  wrapping,  and  directed  to- 
the  proper  consignee.  In  this  form  they  do  not  ordinarily 
enter  into  the  retail  or  general  tra  le  of  the  community, 
and  the  fact  that  the  package  is  unbroken  is  an  indication 
that  the  goods  have  not  yet  lost  their  distinctive  character 
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as  imports,  or  become  mingled  with  the  mass  of  property 
subject  solely  to  the  jurisdiction  of  local  authority. 

The  recognition  of  this  feature  by  Chief  Justice 
Marshall  in  Brown  v.  Mxryland^  12  Wheat.  419  (6  L.  Ed. 
678),  is  the  foundation  on  which  all  subsequent  "original 
package"  decisions  in  the  various  courts  of  the  land  ore 
sought  to  be  justified.  In  this,  as  in  some  other  notable 
instances,  the  principle  then  announced  has  been  so  dis- 
torted and  wrested  from  its  original  simple  meaning  that, 
if  the  great  jurist  were  permitted  to  return,  to  the  scene 
of  his  historic  labors,  he  would  doubtless  hesitate  long 
before  acknowledging  the  legitimacy  of  the  descent  of  the 
modern  doctrine.  It  should  not  be  overlooked  that  the 
pronouncement  of  Chief  Justice  Marshall  upon  which  such 
reliance  is  placed  was  made  in  reference  to  foreign  com- 
merce only,  and  that  the  words  so  often  quoted  were  em- 
ployed in  discussing  the  constitutional  prohibition  of  duties 
and  imposts  by  state  authorities,  and  did  not  involve  any 
consideration  of  interstate  commerce.  WoodruiF  v.  Par- 
ham^  8  Wall.  123  (19  L.  Ed.  882).  This  distinction  is  noted 
and  emphasized  in  the  majority  opinion  in  the  late  case  of 
Austin  V.  Tennessee,  179  U.  S.  343  (21  Sup.  Ct.  Rep.  132, 
45  L.  Ed.  224),  hereinafter  more  particularly  referred  to. 

The  terra  "original  package,"  as  employed  in  law, 
admits  of  no  precise  definition  applicable  to  all  cases. 
Generally,  it  is  said  to  be  a  parcel,  bundle,  bale,  box,  or 
case  made  up  of  or  "packed"  with  some  commodity  with 
a  view  to  its  safety  and  convenient  handling  in  transpor- 
tation. Keith  V.  State,  91  Ala.  2  (8  South.  Rep.  353,  10 
L.  R  A.  430);  State  v.  Board  of  Assessors,  46  La.  Ann.  146 
(15  South.  Rep.  10,  49  Am.  St.  Rep.  318);  Austin  v.  State, 
101  Tenn.  563  (48  S.  W.  Rep.  305,  50  K  R.  A.  478,  70  Am. 
St.  Rep.  703);  Com.  v.  Schollenherger,  156  Pa.  201  (27  Atl. 
Rep.  30,  22  L.  R.  A.  155,  36  Am.  St.  Rep.  32).  It  does  not 
necessarily  mean  that  good^  shall  be  inclosed  in  a  tight  or 
sealed  receptacle.      McGregor  v.    Coney    104   Iowa,    465; 
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State  V.  Chapman,  1  S.  D.  114  (47  N.  W.  Rep.  411,  10  L. 
R.  A.  432).  It  relates  wholly  to  goods  as  prepared  for 
transportation,  and  has  no  necessary  reference  whatever 
to  the  package  originally  prepared  or  put  up  by  the  man- 
ufacturer. Indeed,  the  idea  of  an  original  package  may 
well  be  made  to  cover  certain  forms  of  property  which  do 
not  ordinarily  admit  of  being  ''packed"  or  encased  in  any 
other  manner  than  in  the  car  or  vessel  in  which  they  are 
transported.  Such,  for  instance,  as  steel  beams,  threshing 
machines,  and  other  bulky  articles.  Whether,  in  such 
cases,  the  unit  or  package  for  the  purposes  of  interstate 
commerce  is  the  car  load,  or  cargo,  or  the  entire  consign- 
ment, or  the  individual  articles  of  which  t^e  consignment 
is  composed,  is  unnecessary  for  us  to  consider.  Fortun- 
ately, as  regards  the  very  class  of  goods  now  in  controversy, 
we  are  not  left  without  a  controlling  precedent. 

Austin  V.  Tennessee,  supra,  recently  decided  by  the 
supreme  court  of  the  United  States,  upholds  the  constitu- 
tionality of  a  statute  of  Tennessee  prohibiting  the  sale  of 
cigarettes  in  that  state.  There,  as  here,  the  nonresident 
manufacturer  and  the  resident  agent  or  dealer,  aided 
by  a  Buperserviceable  common  carrier,  undertook  to 
convert  the  interstate  commerce  privilege  afforded  by 
the  federal  constitution  into  a  shield  behind  which  to 
violate  the  law  of  the  state  with  impunity.  The  plan 
adopted  may  be  explained  as  follows:  To  conform 
to  the  internal  revenue  law  of  the.  United  States,  the 
manufacturer  put  the  cigarettes  into  small  pasteboard 
boxes  of  ten  each.  These  boxes  are  about  three  inches  in 
length,  and  one  and  one-half  inches  in  width,  a  conveni- 
ent size  for  the  vest  pocket  of  the  schoolboy  or  man  ad" 
dieted  to  the  use  of  tobacco  in  that  form.  In  filling  an 
order  for  these  goods  from  a  state  where  the  traflBc  was 
unlawful,  the  seller  instead  of  packing  the  requisite 
dozens  or  hundreds  or  thousands  of  boxes  in  a  larger  box 
or  package,  as  would  be  done  in  L  gitimate  commercial 
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transaction^  generally,  placed  the  small  boxes  in  a  loose 
pile  upon  the  floor  of  his  warehouse,  and  notified  the  car- 
rier, who  came,  gathered  up  the  consignment  in  a  basket, 
and  put  it  in  course  of  transportation  to  the  consignee. 
By  this  device  it  was  claimed  that  each  box  of  ten  cigar- 
ettes was  to  be  considered  an  original  package,  which  the 
importer  might  lawfully  receive,  hold,  and  sell  without 
let  or  hindrance  by  the  state  authorities.  The  adoption  of 
this  doctrine  would,  of  course,  prove  absolutely  destructive 
of  the  right  of  the  state  to  place  any  ban  whatever  upon 
the  sale  of  this  class  of  goods..  The  cause  of  good  govern- 
ment and  gbod  morals  is  to  be  congratulated,  however, 
upon  the  fact  that  a  majority  of  the  court  refused  to  allow 
the  last  vestige  of  the  police  power  of  the  state  for  the 
protection  of  its  people  to  be  thus  obliterated.  The  opinion 
says:  "The  real  question  in  this  case  is  whether  the  size 
of  the  package  in  which  the  importation  is  actually  made 
is  to  govern  or  the  size  of  the  package  in  which  bona  Ude 
trannactiona  are  carried  on  between  the  manufacturer  and 
the  wholesale  dealer  residing  in  different  states.  We  hold 
to  the  latter  view." 

The  words  we  have  italicized  appear  to  afford  the  only 
proper  or  efficient  test^of  this  troublesome  question  as  to 
what  is  an  original  package  for  the  purposes  of  interstate 
commerce.  Even  this  definition  is  capable  of  being  abused 
at  times  to  the  detriment  of  the  interests  of  the  states,  but 
in  a  much  smaller  degree  than  any  other  yet  attempted. 
The  further  discussion  by  the  court  is  so  lucid  and  convinc- 
ing in  statement,  and  so  applicable  to  the  case  at  bar,  we 
further  quote :  "The  whole  theory  of  the  exemption  of 
the  original  package  from  the  operation  of  state  laws  is 
based  upon  the  idea  that  the  property  is  imported  in  the 
ordinar/  form  in  which  from  time  immemorial  foreign 
goods  have  been  brought  into  the  country.  These  have 
gone  at  once  into  the  hands  of  the  wholesale  dealers,  who 
have  been  in  the  habit  of   breaking  the  packages    and 
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distributing  their  contents  among  the  several  retail  dealers 
throughout  the  state.     It  was  with  reference  to  this  method 
of  doing  business  that  the  doctrine  of  the  exemption  of  the 
original  package  grew  up.     But  taking  the  words  'original 
package'  in  their  literal  sense,   a  number  of  so-called 
'original  package'  manufactories  have  been  started  through 
the  country,  whose  business  it  is  to  manufacture  goods  for 
the  express  purpose  of  sending  their  products  into  other 
states  in  minute  packages,  that  they  may  at  once  go  into 
the  hands  of  the  retail  dealers  and  consumers,  and  thus 
bid  defiance  to  the  laws  of  the  state  against  their  importa- 
tion and  sale.     In   all  the  cases   which  haye  heretofore 
arisen  in  this  court  the  packages  were  of  such  size  as  to 
exclude  the  idea  that  they  were  to  go  directly  into  the 
hands  of  the  consumer,   or  be  used  to  evade  the  police 
regulations  of  the  state   with    regard  to  the  particular 
article.     No  doubt  the  fact  that  cigarettes  are  actually 
imported  in  a  certain  package  is  strong  evidence  that  they 
are  original  packages  within  the  meaning  of  the  law,  but 
this  presumption  attaches  only  when  the  importation  is 
made  in  the  usual  manner  prevalent  among  honest  dealers, 
and  in  a  bona  Ude  package  of  a  particular  size.     Without 
undertaking  to  determine  what  is  the  proper  size  of  an 
original  package  in  each  case,  evidently  the  doctrine  has 
no  application  where  the  manufacturer  puts  up  the  package 
with  the  express  intent  of  evading  the  laws  of  another 
state,  and  is  enabled  to  carry  out  his  purpose  by  the  facile 
agency  of  an  express  company  and  the  connivance  of  his 
consignee.    This  court  has  repeatedly  held  that,  so  far  from 
lending  its  authority  to  frauds  upon  the  sanitary  laws  of 
the  several  states,  we  are  bound  to  respect  such  laws,  and 
to  aid  in  their  enforcement,  so  far  as  can  be  done  without 
infringing  upon  the  constitutional  rights  of  the  parties. 
The  consequences  of  our  adoption  of  defendant's  conten- 
tion would  be  far-reaching  and  disastrous.     For  the  pur- 
pose of  aiding  a  manufacturer  in  evading  the  laws  of  a 
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sister  state,  we  should  be  compelled  to  recognize  anything 
as  an  original  package  of  beer  from  a  hogshead  to  a  vial; 
anything  as  a  package  of  cigarettes  from  an  importer's 
case  to  a  single  paper  box  of  ten,  or  even  a  single  cigar- 
ette, if  imported  separately  and  loosely;  anything  from  a 
bale  of  merchandise  to  a  single  ribbon,  provided  only  the 
dealer  sees  fit  to  purchase  his  stock  outside  of  the  state, 
and  import  it  in  minute  quantities.  There  could  hardly 
be  stronger  evidence  of  fraud  than  is  shown  by. the  facts 
of  this  case.  *  *  *  Now,  the  result  of  defendant's 
argument  in  this  case  is  that  citizens  of  Tennessee  may, 
under  the  commerce  clause  of  the  constitution  of  the 
United  States,  bring  into  that  state  from  other  states 
cigarettes  in  unlimited  quantities,  and  sell  them  despite 
the  will  of  Tennessee  as  expressed  in  its  legislation.  In 
other  words,  it  is  decided  that  the  commerce  clause  of  the 
constitution,  by  its  own  force,  without  any  legislation  by 
congress,  overrides  the  action  of  the  state  in  a  matter  con- 
fessedly involving,  in  the  judgment  of  its  legislature,  the 
health  of  its  people.  We  cannot  accept  this  view.  The 
doctrine  that  the  silence  of  congress  as  to  what  property 
may  be  of  right  carried  from  one  state  to  another  means 
that  every  article  of  commerce  may  be  carried  into  one 
state  from  another,  and  there  sold,  ought  not  to  be  ex- 
tended so  as  to  embrace  articles  which  may  not  unreas- 
onably be  deemed  injurious  in  their  use  to  the  health  of 
the  people.  If  this  be  not  so,  it  follows  that  the  reserve 
power  of  the  state  to  protect  the  health  of  its  people  by  a 
reasonable  regulation  has  application  only  in  respect  of 
articles  manufactured  within  its  own  limits,  and  that  an 
open  door  exists  for  the  introduction  into  the  state  against 
its  will  of  all  kinds  of  property  which  may  be  fairly  re- 
garded as  injurious  in  their  use  to  health." 

lo  the  usual  effort  to  bring  this  kind  of  traffic  within 
the  principle  of  Brown  v.  Maryland^  the  court  quotes  the 
language  of  Chief  Justice   Marshall,  and  adds:      "This 
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sentence  contains  in  a  nutshell  the  whole  doctrine  upon 
the  subject  of  original  packages  upon  which  so  formidable 
a  structure  has  been  attempted  to  be  erected  in  subsequent 
cases.  Whether  the  decision  would  have  been  the  same 
if  the  original  packages  in  that  case,  instead  of  being  bales 
of  dry  goods,  or  hogsheads,  barrels,  or  tierces  of  liquor, 
had  been  so  minute  in  size  as  to  permit  their  sale  directly 
to  consumers,  may  admit  of  considerable  doubt.  Ob- 
viously, the  doctrine  of  the  case  is  directly  applicable 
only  to  those  large  packages  in  which  from  time  immem- 
orial it  has  been  customary  to  import  goods  from  foreign 
countries.  It'is  safe  to  assume  it  did  not  occur  to  the 
chief  justice  that  by  a  skillful  alteration  of  the  size  of  the 
packages  the  decision  might  be  used  to  force  upon  a  reluct- 
ant people  the  use  of  articles  denounced  as  noxious  by  the 
legislatures  of  the  several  states." 

The  scheme  by  which  the  tobacco  company  attempts 
to  circumvent  the  laws  of  the  state  is  appropriately  de- 
nounced in  the  opinion  as  "a  discreditable  subterfuge,  to 
which  this  court  ought  not  to  lend  its  countenance."  The 
only  point  upon  which  counsel  attempts  to  distinguish  be- 
tween the  Austin  Case  and  the  case  at  bar  is  in  the  fact 
that  in  the  former  it  appears  affirmatively  that  the  express 
company  made  use  of  a  basket  in  removing  the  loose  pile 
of  small  pasteboard  boxes  from  the  floor  of  the  company's 
warehouse,  while  in  the  latter  no  mention  is  made  of  the 
basket.  The  petition  and  aflSdavit,  which  constitutes  the 
showing  here  made,  are  drawn  with  much  carefulness  and 
skill  to  make  it  clear  that  ** neither  the  American  Tobacco 
Company  nor  any  of  its  employes  furnished  any  box,  bale, 
bag,  wrapping,  or  any  covering  for  these  packages,  nor  in 
any  way  attached  them  together,"  and  that  in  this  con- 
dition, without  any  mark  or  address  upon  them,  they 
were  delivered  to  the  express  company. 

The  care  and  precision  with  which  we  are  told  what 
the  tobacco  company  did  not  do  in  making  the  shipment  is 
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no  less  conspicuous  than  the  omission  to  tell  what  its 
agent,  the  express  company,  did  do  in  that  regard.  We 
think,  however,  it  indicates  no  such  material  variance  in 
the  facts  of  the  two  cases  as  to  affect  the  application  of  the 
rule.  Conceding  that  the  tobacco  company  scrupulously 
refrained  from  doing  more  than  counting  and  pointing  out 
the  loose  packages  to  the  express  company  with  directions 
to  carry  the  same  to  the  buyer  in  Marshalltown,  yet  we 
know,  as  a  matter  of  common  observation  and  immemorial 
usage,  that  this  is  not  the  manner  "in  which  bona  >?<3fo  tran- 
sactions are  carried  on  between  the  manufacturer  and' 
wholesale  dealer  residing  in  different  states,"  and  is, 
therefore,  not  entitled  to  claim  the  exemptions  attaching 
to  interstate  commerce.  Still  further  we  may  rightfully 
a  sume  that  the  express  company,  in  receiving  and  ship- 
ping these  little  boxes,  did  it  in  a  rational  manner,  not  by 
handling  or  carrying  the  boxes  as  ants  carry  sand,  one 
grain  at  a  time,  but  by  gathering  them,  if  not  in  baskets, 
in  receptacles  of  some  suitable  and  convenient  kind;  and 
in  such  case,. under  the  doctrine  of  McGregor  v.  Gone^  supra^ 
the  receptacle  so  used  would  be  the  original  package,  if, 
indeed,  there  be  anything  in  the  transaction  entitled  to 
that  app  Elation.  The  extreme  and  unreasonable  extension 
of  the  principle  aflSrmed  in  Brown  v.  Maryland  has  been 
the  fruitful  source  of  much  annoyance  and  embarrassment 
in  many  of  the  states  of  the  Union.  And  it  is  a  striking, 
but  just,  commentary  upon  the  perversion  of  the  principle 
embodied  in  that  decision,  to  note  that  practically  the 
only  beneficiaries  of  the  modern  doctrine  of  the  sanctity  of 
original  packages  in  interstate  commerce  are  the  wiisky 
seller,  the  cigarette  manufacturer,  and  the  dealer  in  bogus 
butter, — a  trinity  which  finds  it  profitable  to  force  its 
wares  upon  states  whose  people,  speaking  through  their 
constituted  authorities,  seek  to  exclude  them  as  injurious 
to  public  health  and  morals. 
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The  demoralization  thus  resulting  upon  a  denial  of  the 
right  of  the  state  to  protect  the  lives,  health,  and  morals 
of  its  people  is  not  overstated  by  Williams  J.,  in  Com.  v. 
Scholleniergerj  aupra^  decided  by  the  supreme  court  of 
Pennsylvania.     Speaking   of  the  claim  there  made  that 
certain  sales  of  oleomargarine  in  violation  of  a  local  statute 
were  privileged,  as  being  interstate  commerce,  he  says: 
"Law-abiding  citizens  will  not  embark  in  a  business  which 
is  forbidden  by  the  laws  of  the  state  in  which  they  live. 
Timid  men  are  afraid  to  do  so.     This  kind  of  operation  is 
left,  therefore,  to  those  who  have  no  respect  for  law,  no 
interest  in  the  public  welfare,  and  no  fear  of  public  opin- 
ion.    When  such  men  deliberately  determine  to  put  money 
in  their  pockets  by  engaging  in  a  business  which  the  state 
has  decla4:ed  to  be  injurious  to  the  public  morals,  the  pub- 
lic health,  or  the  public  peace,  and  has,  therefore,  forbidden 
altogether,  or  placed  under  strict  police  regulations,  they 
are  morally  certain  t)  seek  immunity  for  themselves  and 
their  unlawful  business  by  immediate  flight  to  the  sanctu- 
ary of  the  national  constitution,  and  there  laying  hold  on 
the  horns  of  the  altar  of  interstate  commerce.      The  road 
to  this  refuge  of  lawbreakers  is  well  beaten      There  are 
signboards  at  every  crossing  on  the  route,  and  the  inter- 
mediate stations  for  profitable  rest  wear  conspicuous  signs 
of  invitation.     The  travelers  over  it  are  generally  foreign- 
ers to  the  state  whose  laws  they  trample  upon,  and  include 
a  motley  assortment  of  traders.     Beginning  with  the  peri- 
patetic swindlers  whose  worthless  wares  are  transported 
in  tin  trunks,  which  they  carry  in  their  hands,  and  who 
hunt  their  victims  in   secluded   villages   and   along  the 
country  roads,  with  an  instinct  that  rarely  fails,  and  run- 
ning up  or  down  the  scale  of  lawbreakers  to  the  men  whose 
commercial  operations  extend  to  the  sale  of  oleomargarine 
by  the  pouftd,  and  of  intoxicating  drinks  by  the  pint,  there 
is  MO  man  in  the  procession  who  is  not  a  conscious  and 
deliberate  lawbreaker,  and  who  does  not  set  his  possible 
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profits  from  a  forbidden  business  above  his  duty  to  society 
or  the  state  that  protects  him.  These  men  seek  to  pervert 
a  rule  of  law  that  has  a  wide  and  beneficial  field  of  opera- 
tion. They  claim  to  be  engaged  in  interstate  commerce, 
and  to  be  entitled  to  the  protection  of  the  general  govern- 
ment, and  against  the  police  laws  of  the  individual  states, 
for  that  reason.  *  *  *  The  mischief  done  and  attempted 
in  this  manner  under  the  guise  of  interstate  commerce  is 
so  great,  so  open,  and  so  difficult  to  suppress  or  punish 
that  in  many  states  besides  this  it  has  become  a  matter  of 
general  and  sincere  regret  that  the  interstate  commerce 
law  was  ever  held  applicable  to  the  trade  in  any  article 
recognized  throughout  the  civilized  world  as  a  proper  sub- 
ject for  police  regulation  and  control." 

The  decision  of  the  supreme  court  of  the  United  States 
which  reversed  the  holding  of  the  state  court  in  these  oleo- 
margarine casea — Schollenherger  v,  Pennsylvania^  171  U. 
S.  1  (18  Sup.  Ct.  Rep.  757,  43  L.  Ed.  49)— turns  principally 
upon  the  effect  of  a  special  verdict  of  the  jury,  and  serves 
neither  to  dull  nor  turn  aside  the  point  of  the  quotation 
we  have  made.  The  duty  of  the  courts  to  apply  every  avail- 
able and  legitimate  remedy  for  the  evils  thus  graphically 
set  forth  is  plain.  The  case  made  by  the  appellants  to 
bring  their  business  within  the  privileges  of  interstate  com- 
merce is  wholly  without  merit,  and  the  holding  of  the  trial 
court  in  res  )ect  thereto  is  clearly  correct. 

II.  It  is  urged  by  appellants  with  much  earnestness  that 
the  statute  under  which  the  disputed  tax  was  levied  is  void, 
because  it  does  not  conform  to  section  29  of  article  3  of  the 
2.  vStattttrs:      coustitutiou  of  this  stat-e.      The  provision  to 

operation.  which  reference  is  made  reads  as  follows: 
"Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith  which  subject  shall  be  ex* 
pressed  in  the  title."  Section  5007  of  the  Code,  to  which 
objection  is  here  raised,  is  found  in  title  24,  "Of  Crimes  and 
their  Punishment,"  and  subtitle  (chapter)  11  "Of  Offenses 
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against  Public  Policy."  The  general  title  of  the  bill  as  it 
passed  the  legislature  is  **  An  act  to  revise,  amend  and  codify 
the  statutes  in  relation  to  crimes  and  their  punishment" 
Section  5006  in  chapter  11  prohibits  the  keeping  for  sale  and* 
the  selling  and  giving  away  of  cigarettes  under  a  penalty  of 
fine  and  imprisonment.  Section  5007  provides  that  **  there 
shall  be  assessed  a  tax  of  $300  per  annum  against  every  per- 
son, partnership  or  corporation  and  upon  the  real  property 
within  or  whereon  any  cigarettes  *  *  *  are  sold  or 
given  away  or  kept  with  intent  to  be  sold  'or  bartered  or 
given  away  under  any  pretext  whatever."  The  tax  is  t) 
be  assessed  and  collected  after  the  manner  of  the  mulct 
liquor  tax,  but  is  not  a  bar  to  a  prosecution  for  the  penal- 
ties  provided  in  section  5006.  ^feoth  sections  exempt  from 
their  provisions  "jobbers  and  wholesalers  doing  an  inter- 
state business  with  persons  outside  of  the  state."  The 
question  arises  whether  section  5007  comes  fairly  within 
the  scope  of  the  title.  The  end  sought  to  be  obtained  by 
the  constitutional  provision  invoked  by  the  appellants 
**was  to  prevent  the  union  in  the  same  act  of  incongruous 
matters  and  of  objects  having  no  connection,  no  relation." 
And  with  this  it  was  designed  to  prevent  surprise  in  legis- 
lation by  having  matters  of  one  nature  embraced  in  a  bill 
whose  title  expressed  another.  State  v.  Davis  Co,  Judge^ 
2  Iowa,  281.  This,  it  has  often  been  held,  does  not  require 
a  construction  forbidding  the  inclusion  in  one  act  of  all 
matters  germane  to  the  main  proposition  or  purpose  sought 
to  be  effected,  even  though  they  are  not  specifically  men- 
tioned in  the  title.  If  there  is  a  **unity  of  object"  in  the''^ 
various  provisions,  and  that  general  object  is  indicated  by 
the  title,  then,  no  matt.er  how  multifarious  the  provisions 
of  the  act,  it  sufficiently  complies  with  the  constitution. ». 
Santo  V.  S^atBj  2  Iowa,  208;  Morford  v.  Unger^  8 Iowa,  85; 
Porter  v.  Thompson^  22  Iowa,  391. 

In  this  connection  we  may  well  note  the  development 
of  this  provision  in  our  constitution,  and  the  language  in 
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which  it  is  framed.  In  the  constitution  of  1846  it  appears 
in  these  words  (article  8):  "Sec.  26.  Every  law  shall 
embrace  but  one  object,  which  shall  be  expressed  in  the 
title."  Seemingly  to  avoid  the  embarrassments  which 
might  arise  from  a  narrow  construction  of  the  rule  as  thus 
expressed,  the  f  ramers  of  the  present  constitution  changed 
it  to  read:  *'Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewithj  which  subject  shall 
be  expressed  in  the  title. "  The  added  words  which  we 
have  italicized  are  highly  important,  and  clearly  indicate 
the  intention  that  the  rule  shall  be  liberally  interpreted. 
It  is  the  general  policy  of  every  state  in  the  Union  to  col- 
lect and  restate  from  time  to  time  the  whole  body  of  its 
statute  law  in  a  complete  and  systematic  form  or  code, 
and  we  think  it  has  never  been  held  by  any  court  that  this 
assembling  under  one  head  of  various  enactments  tending 
to  the  same  general  object  is  not  valid  under  the  constitu- 
tion. Any  other  conclusion  would  render  valueless  all 
efforts  at  codification.  In  Johnson  v.  Harrison^  47  Minn. 
575  (50  N.  W.  Rep.  923,  28  Am.  St  Rep.  882),  we  find  the 
following  clear  and  forceful  discussion  of  the  principle: 
"Any  construe. ion  of  this  provision  of  the  constitution 
that  would  interfere  with  the  very  commendable  policy  of 
incorporating  the  entire  statutory  law,  upon  one  general 
subject  in  a  single  act,  instead  of  dividing  it  into  a 
number  of  separate  acts,  would  not  only  be  contrary 
to  its  spirit,  but  also  seriously  embarrassing  to  honest 
legislation.  All  that  is  required  is  that  the  act  should 
not  include  legislation  so  incongruous  that  ia  could  not 
by  any  fair  intendment  be  considered  germane  to  the 
general  subject.  ihe  subject  may  be  as  comprehen- 
sive as  the  legislature  chooses  to  make  it,  provided  it 
constitutes,  in  the  constitutional  sense,  a  single  subject, 
and  not  several.  The  connection  or  relationship  of  several 
matters  such  as  will  render  them  germane  to  one  subject 
and  to  each  other  can  be  of  various  kinds;  as,  for  example, 
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of  means  to  ends,  of  different  subdivisions  of  the  same 
subject,  or  that  all  are  designed  for  the  same  purpose,  or 
that  both  are  designated  by  the  same  term.  Neither  is  it 
necessary  that  the  connection  or  relationship  should .  be 
logical.  It  is  enough  that  the  matters  are  connected  with 
and  related  to  a  single  subject  in  popular  signification. 
*  *  *  Neither  is  the  fact  important  that  a  law  contains 
matters  which  might  be  and  usually  are  contained  in  sep- 
arate acts,  or  would  be  more  logically  classified  as  belong- 
ing to  different  subjects,  provided  only  they  are  germane 
to  the  general  subject  of  the  act  in  which  they  are  put. 
The  legislature  is  not  limited  to  the  most  logical  or  philos- 
ophical classification. "  Another  court  has  said:  **Itis 
not  intended  to  prohibit  the  uniting  in  one  bill  of  any  num- 
ber of  provisions  having  one  general  object  fairly  indicated 
by  its  title.  The  unity  of  the  object  must  be  sought  in  the 
end  which  the  legislative  act  purposes  to  accomplish." 
Walter  v.  Town  of  Xlnion^  83  N.  J.  Law,  851 ;  Montclair 
Tp.  V.  Ramsiell,  107  U.  S.  147  (2  Sup.  Ot  Rep.  891,  27  L. 
Ed.  481).  **The  constitution  is  obeyed  if  all  the  provisions 
relate  to  the  one  subject  indicated  in  the  title,  and  parts 
of  it,  or  incident  to  it,  or  reasonably  connected  with  it,  or 
in  6ome  sense  auxiliary  to  the  object  in  view."  Ritchie 
V.  People,  155  111.  98  (40  N.  E.  Rep.  454,  29  L.  R  A.  79, 
46  Am.  St  Rep.  815);  Bohel  v.  PeopU,  173  111.  19  (50  N. 
E.  Rep.  822,  64  Am.  St.  Rep.  64).  It  is  admissible  to 
include  in  a  statute  "means  which  are  reasonably  adapted 
to  secure  the  objects  indicated  by  the  title."  Cohn  v. 
People,  149  111.  488  (87  N.  E.  Rep.  60,  28  L.  R  A.  821,  41 
Am.  St.  Rep.  804).  To  the  same  general  effect,  Fee  Oooley, 
Constitutional  Limitations  (4th  Ed.)  175-178;  Lacey  v. 
Palmer,  98  Va.  159  (24  S.  E.  Rep.  930,  81  L.  R  A.  822,  67 
Am.  St.  Rep.  795);  Ewing  v.  Hohlitzelle,  85  Mo.  64; 
Grover  V.  Trustees,  45  N.  J.  Law,  401;  State  v.  Silver,  9 
Nev.  281;  Fahey  v.  State,  27  Tex.  App.  146  (11  S.  W.  Rep. 
108,  11  Am.  St.  Rep.  182);  Van  Brunt  v.  Town  of  Flathush, 
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128  N.  Y.  60  (27  N.  E.  Rep.  978);  State  v.   Mines,  38  W. 
Va.  187  (18  S.  E.  Rep.  470). 

Accepting    the  foregoing  as  announcing  the  correct 
rule  of  interpretation,  we  have  next  to  inquire  if  the  so- 
called  "mulct' tax"  is  in  any  sense  germf^ne  to  the  general 
purpose  of  the  act  in  which  it  is  found.     Bear  in   mind 
that  this  statute  as  a  whole  is  an  attempt  to  restate  not 
only  the  law  defining  crimes  and  misdemeanors,  but  the 
remedies  to  be  applied  for  suppressing  and  punishing  the 
same.     It  certain  ly  was  competent  for  the  legislature  under 
this  head  to  designate  those  acts  which,  in  its  wisdom, 
should  be  forbidden  as  against  public  policy,  and  to  in- 
clude therein  the  traffic  in  cigarettes.     The  authorities  to 
this  effect  are  too  numerous  and  familiar  to  require  cita- 
tion.    In  codifying  these  statutes  the  legislature  found 
already  upon  the  statute  book  the  prohibition  now  carried 
into  section  5006  (see  Laws  26th  General  Assembly,  chapter 
96),  and  in  carrying  it  into  the  Code  amended  it  by  adding 
thereto  section  5007,  providing  for  the  mulct.    That  it  was 
intended  as  an  aid  in  suppressing  and  punishing  vi  lations 
of  the  provisions  of  the  preceding  section  seems  too  clear 
for  controversy.     While  called  a  "tax,"  it  is  a  "mulct" 
tax,  and  a  mulct  is  "a  fine  imposed  for  an  offense,  a  pen- 
alty."    See  "Mulct.,"  Anderson,  Law  Dictionary,  Eber- 
sole,  Law  Dictionary,  Century  Dictionary.    It  is  not  even 
a  form  of  license  by  indirection,  for  it  contains  no  "bar 
clause,"  but,  on  the  contrary,  expressly  provides  that  it 
may  be  exacted  in  addition  to  the  penalties  name!  in  sec- 
tion 5008.  -  The  end  sought  by  both  these  sections  is  identi- 
cal,— the    suppression  and    prevention    of  the  traffic  in 
cigarettes.      To  use  the  language  of  the    authorities   to 
which  we  have  referred,  there  is  here  a  "unity  of  object," 
and  the  mulct  is  manifestly  an  auxiliary  to  the  end  sought 
to  be  accomplished.     It  is  not  wholly  unlike  those  familiar 
enactments  which  provide  for  the  punishment  of  a  crime 
or    misdemeanor,    and    unite    them    with    provision  for 
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assessing  further  penalty  or  damages  in  a  civil  proceeding. 
For  instance,  section  4822  of  the  Oode  authorizes  punish- 
ment f'jr  malicious  trespass,  and,  in  addition  thereto, 
authorizes  the  owner  to  recover  three  times  the  amount  of 
his  actual  damage  from  the  trespasser  in  a  civil  proceeding. 
Section  4884  prescribes  the  penalty  for  larceny  of  logs  and 
timber  floating  in  the  rivers  of  the  state,  and  is  followed 
by  section  4835,  which  subjects  any  person  thus  offending, 
whether  convicted  thereof  in  a  criminal  proceeding  or  not, 
to  pay  the  owner  of  the  stolen  property  twice  the  value 
thereof.  If  section  4835  can  properly  be  held  germane  to 
the  general  purpose  indicated  in  section  4834  (and  we 
think  none  will  dispute  it),  we  see  no  good  reason  for  ap- 
plying any  different  rule  to  the  sections  to  be  construed  in 
the  case  before  us.  Other  instances  of  like  legislation  will 
readily  suggest  themselves  in  which  a  "tax"  or  ''mulct" 
or  "penalty"  is  provided  as  an  additional  weapon  in  the 
hands  of  the  state  for  enforcing  obedience  to  its  commands. 
It  must  be  remembered  that  title  24  of  the  Oode  is  no 
more  than  what  it  purports  to  be,  — "an  act  to  revise, 
amend  and  codify"  statutes  already  existing.  Those 
statutes,  we  must  assume,  were  properly  entitled ;  at  least, 
no  objection  is  raised  thereto  by  appellants.  Such  being 
the  case  if  the  title  to  the  original  act  or  acts  is  sufficient 
to  embrace  the  matters  covered  by  the  provisions  of  the 
act  amendatory  thereof  (and,  as  we  have  said,  no  objection 
of  that  nature  is  hefe  raised),  it  is  unnecessary  to  inquire 
whether  the  title  to  the  amendatory  act  would  of  itself  be 
sufficient.  Morford  v.  Unger^  8  Iowa,  85;  Brandon  v. 
/S  a<49,  16  Ind.  197;  Improvement  Co,  v.  Arnold^  46  Wis. 
214  (49  N.  W.  Rep.  971);  State  v.  Eanson,  73  Mo.  78;  State 
V.  Algood,  87  Tenn.  163  (10  S.  W.  Rep.  310);  Com.  v. 
Brown,  91  Va.  762  (21  S.  E.  Rep.  357,  28  L.  R.  A.  110); 
People  V.  Parvin,  (Oal.)  14  Pac.  Rep.  783;  Lank  ford 
V,  Com'rs,  73  Md.  105  (20  At!.  Rep.  1017,  11  L.  R  A.  491). 
Vol.  119  Iowa.— 26. 


402  Cook  v.  Marshall  OouNiY.  [119  Iowa 

It  may  be  that  in  a  matter  of  original  legislation 
a  proper  observance  of  the  constitution  would  require  the 
separation  into  se  arate  acts  of  matters  which  we  hold  it 
proper  to  combine  in  a  single  general  measure  of  amend- 
ment, revision,  or  codification.  But  that  phase  of  the 
question  is  not  now  before  us,  and  we  need  not  consider  it. 
It  is  not  improper,  however,  to  observe  that  by  the  adoption 
of  the  Oode  of  1897  the  entire  body  of  the  statutory  law  of 
this  state,  consisting  of  many  hundred  s?parate  acts,  was 
classified  and  combined  under  twenty-six  titles.  Each  of 
these  titles  of  necessity  contains  widely  variant  provisions, 
but  all  having  more  or  less  appropriate  relation  to  the 
general  topic  to  which  such  title  is  devoted.  To  adopt  the 
strict  doctrine  for  which  appellants  contend  would  unsettle 
the  validity  of  a  multitude  of  Oode  provisions,  and  open 
the  door  to  legal  chaos.  True,  even  such  an  unfortunate 
result  should  not  deter  the  court  from  accepting  and  an- 
nouncing a  rule  which  is  clearly  right,  but  it  is  a  good  and 
sufficient  reason  why  we  should  pause  and  refuse  to  take  a 
position  attended  with  such  grave  consequences  until  its 
propriety  and  correctness  are  demonstrated  beyond  rea- 
sonable doubt.  Moreover,  it  is  a  well-established  principle, 
which  this  court  h  is  often  applied,  that  it  is  the  duty  of 
the  courts  to  give  such  a  construction  to  an  act,  if  possible, 
as  will  avoid  the  necessity  of  holding  it  void  for  unconsti- 
tutionality. State  V,  Davis  Co.  Judge^  2  Iowa,  282.  It  is 
a  power  which  will  not  be  resorted  to  unless  the  case  be 
clear,  decisive,  and  unavoidable.  Santo  v.  State^  supra.  A 
late  case  decided  by  the  supreme  court  of  California — 
Lewis  V.  Dunne,  134  OaL,  291  (66  Pac.  Rep.  478  56L.  R  A. 
888,  86  Am.  St.  Rep.  257)— holds  that  an  act  embodying 
numerous  amendments  to  different  sections  of  the  Oode, 
and  repealing?  others  is  unconstitutional,  but  the  validity 
of  acts  of  general  revision  and  codification  under  general 
and  comprehensive  titles  is  supported  by  the  great  weijz:ht 
of    authorities.      Central  of   Georgia  Ry,    Co.   v.    Stale, 
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104  Ga,  881  (81  S.  E.  Rep.  581,  42  L.  R  A.  518);  Mathisv. 
State,  81  Fla.291  (12  South.  Rep.  681);  McLanev,  Paschal, 
&  Tex.  Civ.  App.  898  (28  S.  W.  Rep.  711);  Lamed  v.  Tier- 
nan,  110  111.  178;  Marstonv.  Humes,  8  Wash.  St.  267  (28 
Pac.  Rep.  520);  City  of  Hannibal  v.  Marion  Co.,  69  Mo. 
fill.  See,  also,  the  very  exhaustive  briefs  of  counsel  and 
note  to  Lewis  v.  Dunne,  184  Oal,  291  (55  L.  R  A.  883  (s. 
c.  66  Pac.  Rep.  478,  86  Am.  St  Rep.  257),  where  the  cases 
upon  both  sides  are  collated. 

III.  The  further  contention  that  the  statute  is  un- 
-Gonstitutional  because  it  is  not  uniform  in  its  operation, 
and  exempts  certain  persons  from  its  observance,  cannot 
be  sustained.  The  reference  made  in  the  statute  to  jobbers 
and  wholesale  dealers  doing  business  with  customers 
outside  of  the  state  does  not  bear  the  construction  which 
counsel  put  upon  it.  The  evident  purpose  of  the  proviso  is 
to  avoid  any  interference  with  shipments  made  from  such 
dealers  in  the  state  to  points  outside  of  the  state,  and  thus 
escape,  if  possible,  any  objection  to  its  validity  based  upon 
the  exclusive  control  of  congress  over  interstate  commerce. 
Whether  it  is  effective  for  the  purpose  intended  we  need 
npt  consider,  and  the  wisdom  of  its  enactment  is  a  question 
for  the  legislature  alone.  It  operates  alike  upon  all  persons 
in  like  situation,  and  therefore  is  of  uniform  operation 
within  the  meaning  of  the  constitution.  Land  Co.  v. 
Soper,  89  Iowa,  112;  Association  v.  Schrader\  87  Iowa,  659; 
Christie  v.  Investment  Co.,  82  Iowa,  860. 

The  judgment  of  the  district  court  is  afpirmbd. 
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M.  L.  Brown,  Guardian,  Etc.,  and  Sarah  Bratthwaite  and 
John  H.  Haas,  Administrators,  Etc.,  Appellees,  v.  J» 
B.  Lambe,  Treasurer,  Etc.,  and  Palo  Alto  Oounty^ 
Appellants. 

Action  to  Restrain  Collection  of  Tax  of  Insane  Person:  appoint- 
ment op  guardian  not  oonolusivb  op  legal  residence  :  es- 
toppel. In  an  action  by  the  guardian  of  an  insane  person  to 
restrain  the  collection  of  personal  taxes  imposed  on  the  prop- 
erty  of  his  ward,  the  fact  that  the  ward  has  been  adjndged  in- 
sane by  the  courts  of  this  state  in  a  guardianship  proceeding, 
or  that  the  commissioners  of  insanity  on  investigation  com- 
mitted such  person  to  the  insane  asylum,  are  not  conclusive  of 
the  ward's  legal  residence,  but  in  defense  to  the  right  of  the 
County  to  assess  and  collect  the  tax,  the  guardian  may  show 
that  the  ward  is  a  resident  of  another  state ;  nor  is  the  guar- 
dian estopped  to  make  such  defense  on  the  ground  of  good 
faith  to  the  court. 

Appeal  from  Pah  Alto  District  Court. — Hon.  A.  D.  Bailie^ 

Judge. 

Monday,  February  2,  1908. 

Action  in  equity  to  restrain  the  defendant  LiambCy 
who  is  treasurer  of  Palo  Alto  county,  from  proceeding  to 
enforce  the  collection  of  certain  taxes.  An  answer  was 
filed,  consisting  of  three  divisions,  to  the  second  and  third 
of  which  a  demurrer  was  interposed  and  sustained.  From 
the  ruling  thereon,  the  defendants  appeal. — Reversed  in 
p  rt  and  aMrmed  in  part. 

E.  A.  Morling  and  F,  C»  Davidson  for  appellants. 

Soper^  Allen  cfe  Alexander  and  W.  H.  Wilson  for 
appellees. 

Bishop,  C.  J. — It  is  conceded  that  the  questions  raised 
by  the  second  division  of  the  answer,  and  the  demurrer 
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thereto,  are  fully  determined  adversely  to  the  ruling  upon 
-the  demurrer  by  our  holding  in  the  recent  cases  of  Oalusha 
V.  Wendtj  114  Iowa,  597,  and  Bell  v.  Stevens^  116  Iowa,  451. 
It  follows  that  as  to  such  division  of  the  answer  the  ruling 
of  the  court  below  upon  the  demurrer  must  be  reversed. 

IL  The  allegations  of  the  petition,  as  far  as  material 
to  an  understanding  of  the  matters  alleged  in  the  third 
division  of  the  answer,  are  that  plaintiff  Brown  is  tho 
guardian  of  the  property  of  one  Titterington,  an  insane 
person;  that,  as  alleged,  said  Titterington  has  never  been  a 
resident  or  citizen  of  the  State  of  Iowa,  but  at  all  times 
has  been  a  resident  and  citizen  of  the  state  of  Illinois; 
that  in  August,  1900,  the  defendant  Lambe,  treasurer  of 
said  county,  acting  upon  information  furnished  by  tax 
ferrets,  so  called,  proceeded  to,  and  did,  assess  and  levy 
taxes  upon  a  large  amount  of  personal  property  said  to  be 
owned  by  said  Titterington,  and  withheld  from  assessment 
iind  tafxation,  for  the  years  1896  and  1897,  and  interest,  as 
provided  by  law.  It  is  further  alleged  that  said  Titter- 
ington was  an  unmarried  man,  that  he  owned  real  estate  in 
Palo  Alto  county,  and  that  he  spent  much  of  his  time  with 
a  tenant  named  Moore  on  his  farm  in  said  county.  The 
personal  property  alleged  to  be  owned  by  Titterington 
■consisted  principally  of  moneys  and  credits  represented 
by  loans  made  to  various  residents  of  this  and  other 
states.  It  is  the  contention  of  appellee  that  the  action  of 
the  treasurer  was  illegal  and  void,  in  that  the  personal 
property  owned  by  Titterington  could  be  taxed  only  in 
Illinois,  the  state  of  his  legal  residence.  In  a  former 
•division  of  the  answer  the  allegation  is  made  that  for 
more  than  five  years  said  Titterington  has  been  a  resident 
and  citizen  of  Palo  Alto  county,  and  facts  are  pleaded 
€rom  which  such  conclusion  might  be  drawn. 

Having  said  this  much  for  a  better  understanding  of 
the  issue  tendered,  we  now  take  up  the  third  division  of* 
the  answer.      It  is  therein  alleged  that  in  March,  1897, 
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Moore,  the  tenant  of  Titterington,  filed  an  application  in 
the  district  court  in  and  fbr  said  county,  setting  forth  that 
Titterington  had  made  his  home  with  applicant^  alleging 
the  residence  of  said  Titterington  to  be  in  said  county,  and 
that  the  same  had  so  been  for  more  than  five  years;  that  said 
Titterington  was  of  unsound  mind;  that  he  held  property 
in  said  county, — and  praying  the  appointment  of  a  guards 
ian  to  take  charge  of  such  property.      It  is  alleged  that 
thereupon  such  proceedings  were  had  that  a  guardian  ad 
litem  was  appointed,  who  filed  answer  and  made  defense;, 
bhat,  after  a  hearing  upon  the  issues  joined,  it  was  ex- 
pressly found  by  the  court  ^that  said  Titterington  was  a 
resident  of  Palo  Alto  county,  and  had^  been  for  several 
years  and  on  which  finding  plaintiflf  Brown  was  appointed 
guardian  of  his  person  and  estate;  and  defendants  aver 
that  the  foregoing  proceedings  constitute  the  title  of  said 
plaintiflf  to  his  office  as    guardian,  and  his  right  to  the 
estate  of  his   ward.     Further,  in  the   same   division,  the 
defendants  aver  that  in  1898,  in  proceedings  duly  had  be- 
fore  the  board  of  commissioners  of  insanity  in  and  for  said 
county,  it  was  found  that  said  Titterington  was  a  resident 
and    had    a    settlement   in  said    county,    that    he    was 
insane,  and    thereupon   he   was  committed  to  the   state 
hospital  for  the  insane,  where  he  is  still  confined.     The 
demurrer  filed  to  said  division  of  the  answer  is  as  folio wst 
That  the  facts  stated  do  not  constitute  a  defense  to  plain* 
titif's  cause  of  action ;  that  the  same  neither  constitutes  a  bar 
to  the  cause  of  action,  nor  an  e&toppel  as  against  plaintiflf. 
If  it  shall  be  said  that  the  matters  pleaded  in  the 
answer  are  available  in  a  defensive  way,  it  must  be  for  the 
reason  that  the  findings  of  the  district  court  in  the  guard- 
ianship proceedings,  and  of  the  board  of  insane  r».ommis- 
aioners, — one  or  both, — as  to  the  place   of  residence   of 
Titterington,    are  conclusive,   and   that   plaintiff,   as  his 
12;uardian,  is  estopped  from  now  asserting  or  making  proof 
to  the  contrary.     It  is  sometimes  said  that  estoppels  are 
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not  favored  in  law,  but  it  remains  true  that  the  doctrine 
is  a  very  salutary  one  as  applied  to  many  cases  that  come 
before  the  courts  for  determination.  It  is  bottomed  upon 
the  thought  that  one  should  not  be  permitted  to  deny,  to 
the  legal  prejudice  of  others,  that  which  he  has  at  some 
time  before  solemnly  asserted  to  be  the  truth.  As  applied 
to  legal  proceedings, — that  is,  proceedings  in  courts, — th  j 
doctrine  operates  in  general  to  forbid  one  of  the  parties 
from  gaining  an  advantage  by  shifting  to  a  position  incon- 
sistent with  that  theretofore  occupied  by  him.  And  this 
is  true  not  only  where  the  rights  of  others  are  concerned, 
but  it  may  have  application  as  well  where  good  faith  and 
fairness  to  the  court  are  involved.  Accordingly  it  is  said 
that  a  party  to  an  action  is  bound  by  the  averments  of  his 
pleadings  therein,  and  he  is  bound  by  a  ruling  or  judgment 
of  the  court  which  he  obtains  upon  his  own  motion,  save 
that  he  may  attack  the  same  by  direct  application ;  the 
prayer  being  for  a  modification  or  to  set  the  same  aside. 
2  Herman,  Estoppel,  section  828. 

And  it  is  said  that  a  party  may  not  obtain  relief,  in  a 
proceeding  instituted  in  court  by  him,  on  one  basis,  and 
then  seek  a  new  chance  to  litigate  the  same  subject-matter 
upon  a  theory  contrary  to  that  relied  upon  by  him  in  the 
first  proceeding.  Sweezey  v.  Stetson^  67  Iowa,  481; 
Belanger  v.  Heraey^  90  111.  78.  So,  too,  it  has  been  held 
repeatedly  that  one  may  not  relieve  himself  from  the 
natural  and  ordinary  consequences  where  he  has  invoked 
the  jurisdiction  of  a  court-,  as  having  reference  to  his  lia- 
bility upon  a  bond  given,  etc.  Thus  where  one  procures 
a  writ  of  attachment  to  issue  from  the  court  of  a  justice  of 
the  peace,  and  gives  bond  therefor  as  provided  by  law,  he 
cannot  thereafter  be  heard  to  deny  his  liability  upon  such 
bond  on  the  ground  that  the  court,  while  having  jurisdic- 
tion of  the  subject-matter  of  the  action,  had  no  jurisdiction 
of  the  parties,  on  the  ground  of  kinship  to  the  party  plain-* 
tiff.     Ilarbaugh  v.  Alhertaon,  102  Ind.  69  (1 N.  E.  Rep.  29a ) 
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And  in  an  action  brought  upon  a  guardian's  bond,  one 
who  has  procured  himself  to  be  appointed  as  such  guardian 
is  estopped  from  claiming  that  the  minors  resided  out  of 
the  jurisdiction  of  the  court  making  the  appointment,  and 
that  therefore  such  appointment  was  void.  Sines  v. 
MulUnsy  25  Qa.  696.  ' 

It  is  to  be  observed  that  another  principle  involved 
in  the  doctrine  we  are  considering,  and  it  is  fundamental, 
is  that  judgments  in  personam  conclude  only  the  immed- 
iate parties  and  their  privies.  The  bar  must  be  mutual  to 
the  parties  in  the  later  action*  Bigelow,  Estoppel,  p.  114, 
and  cases  cited  in  the  note. 

Counsel  for  appellant  make  the  contention  that  pro- 
ceedings for  the  appointment  of  a  guardian  of  a  person  of 
unsound  mind  are  in  rem^  and  not  in  personam.  In 
this  we  do  not  agree.  We  have  repeatedly  held  to  the 
contrary.  Oregg  v.  Myatt^  78  Iowa,  703,  and  cases  cited. 
Moreover,  the  provisions  of  the  statute  authorizing  the 
appointment  of  a  guardain  make  certain  the  adversary 
character  of  the  proceedings.  The  steps  required  to  be 
taken  are  those  provided  for  the  commencement  of  an 
ordinary  action.  The  petitioner  is  plaintiff,  and  the  person 
against  whom  the  proceeding  is  instituted  is  defendant. 
A  jury  trial  may  be  had,  and  an  appeal  is  authorized. 
Code,  section  8219  et  seq. 

But  were  this  not  so,  we  think  it  must  be  said  that 
appellants  in  this  action  are  in  no  position  to  invoke  on 
their  own  behalf  the  doctrine  of  estoppel.  They  have  not 
been  in  any  wise  misled  to  their  prejudice  by  reason  of  the 
allegation  contained  in  the  petition  for  the  appointment 
of  a  guardian.  The  attitude  of  the  county  is  simply  that, 
if  Titterington  was  a  resident  and  citizen  of  the  county,  it 
is  entitled  to  collect  the  tax  in  question.  If  he  was  not 
such  resident  and  citizen,  it  is  in  effect  conceded  that  the 
assessment  was  unauthorized,  and  payment  of  the  tax 
ought  not  to  be  enforced.     It  follows  that  appellants  are 
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in  no  position  to  complain  on  the  ground  that  they  have 
acted  on  the  faith  of  the  averment  of  the  petition  for  a 
guardian  to  their  legal  prejudice.  No  change  of  position, 
within  the  meaning  of  the  rule,  had  been  induced.  The 
most  that  can  be  said  is  that  the  county  treasurer  has  con- 
ceived that  an  amount  of  taxes  upon  withheld  property 
was  due  to  the  county,  and  he  has  taken  steps  in  the  way 
of  an  effort  to  collect  the  same.  There  is  nothing  in  such 
facts  that  can  be  relied  upon  as  giving  rise  to  legal  preju- 
dice, thus  calling  for  the  application  of  the  doctrine  of 
estoppel.  Appellants  are  left  free  to  make  such  proof  on 
the  question  of  residence  as  may  be  within  their  power, 
and,  if  their  contention  on  that  subject  is  well  founded  in 
fact,  there  is  no  bar  in  the  way  of  a  complete  recovery. 
If  the  fact  be  otherwise,  then  there  is  no  legal  right  to 
the  amount  of  tax  assessed,  and  there  is  no  basis  for  say- 
ing that  a  wrong  will  be  inflicted  upon  the  county  if  a 
recovery  of  such  tax  shall  be  refused.  This,  of  course, 
upon  the  theory  that  the  question  of  domicile  is  an  open 
one;  that  the  averment  of  the  petition  for  appointment  of 
a  guardian,  and  the  finding  and'  order  based  thereon, 
do  not  operate  to  bar  any  further  investigation  into  the 
fiubject. 

We  think  the  question  narrows  down  to  the  single  in- 
quiry as  to  the  propriety  of  permitting  a  guardian  to  assert, 
under  the  conditions  appearing  in  this  action,  the  fact  of 
nonresidence  on  the  part  of  his  ward,  and  this  in  the  sense 
only  as  involving  that  element  of  good  faith  and  consistent 
conduct  which  is  due  to  the  court  at  the  hands  of  one 
holding  an  appointment  under  its  order.  It  is  manifest 
that  here  the  principles  upon  which  the  doctrine  of 
estoppel  in  general  is  based  can  have  no  application.  Now, 
section  3219  of  the  Code  provides,  in  substance,  that  a 
guardian  may  be  appointed  when  a  petition  is  presented 
that  any  inhabitant  of  the  county  is  of  unsound  mind,  etc. 
Conceding,  as  contended  for  by  appellants,  that  the  word 
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"inhabitant,"  in  its  general  acceptation,  is  synonymous 
with  "domicile"  or  "legal  residence,"  and  thatin  the  con- 
struction of  statutes  words  are  to  be  given  their  ordinary 
meaning,  it  is  nevertheless  true  that  the  object  and  pur- 
pose of  the  statute  are  to  be  inquired  into,  and  the  effect 
thereof  considered,  in  arriving  at  the  true  meaning  of  the 
language  used.  State  v.  Botkin^  71  Iowa,  87;  Tully  v. 
Beaubien^  10  Iowa,  187.  And  the  real  intent  of  the  statute, 
if  it  can  with  certainty  be  ascertained,  will  prevail  over 
the  literal  sense  of  the  words  used.  Williams  v.  Poor^  65 
Iowa,  410. 

We  are  unable  to  agree  with  counsel  that  jurisdiction 
in  guardianship  cases  is  made  to  depend  upon  a  strict  con- 
struction of  the  word  "inhabitant,"  as  found  in  the  statute. 
We  think  it  was  meant  to  provide  a  means  whereby  the 
property  of  persons  of  unsound  mind,  living  or  being  at 
the  time  within  this  state,  might  be  preserved  and  cared 
for.  No  other  purpose  or  intent  is  to  be  gathered  from  the 
statute.  Now,  it  may  frequently  happen  that  a  person 
having  his  legal  residence  in  a  sister  state  has  for  a  more 
or  less  extended  period  before  becoming  mentally  deranged, 
actually  lived  in  this  state,  and  that  much  or  possibly  all 
his  effects  are  in  this  state.  It  is  not  within  reason  to  say 
that  in  his  interest  and  for  his  benefit  the  courts  are  power- 
less to  provide  for  the  care  and  protection  of  his  property. 
And  it  would  be  absurd  to  say  that  if,  upon  proceedings 
being  brought  for  the  appointment  of  a  guardian,  proof  of 
the  legal  domicile  or  residence  shall  not  be  accessible,  the 
proceedings  must  abate,  and  the  property  of  the  unfortun- 
ate be  cast  out,  to  find  its  way  into  such  hands  as  may  be 
in  waiting  to  seize  and  make  disposition  of  it.  So  too,  it 
must  be  taken  into  account  that  very  important  property 
rights  may  depend  upon  the  fact  of  legal  residence.  It  is  not 
difficult  to  conceive  that  rights  of  homestead,  of  qualified 
life  estate,  and  perhar.s  of  conditional  gifts  and  bequests, 
etc.,  may  be  made   to   thus   depend.      To  say  that  it  was 
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intended  that  the  appointment  of  a  guardian  should  have 
effect  to  thus  deprive  the  helpless  subject  of  such  proceed- 
ings of  his  property  rights  would  be  to  announce  a  rule  at 
once  intolerable  and  unjust.  On  the  contrary,  as  we 
think,  the  object  of  the  statute  was  to  benefit,  not  to  de- 
spoil, the  unfortunate. 

But  this  is  not  all.  It  must  be  borpe  in  mind  that  the 
guardianship  proceedings  are  instituted  by  a  legal  stranger, 
and  the  guardian  appointed  is  a  legal  stranger.  Neither 
have  any  personal  interest  at  stake.  The  sole  person  inter- 
ested is  or  may  be  unconscious  of  all  that  is  taking 
place.  Not  only  is  the  situation  such  as  that  the  doctrine 
of  estoppel  has  no  place,  but  no  good  reason  appears  why 
it  may  not  be  subsequently  shown,  in  the  interests  of  the 
ward,  in  equity,  at  least,  that  the  fact  of  residence  is  other- 
wise than  as  asserted  in  the  petition  for  the  appointment 
of  guardian.  To  so  hold  in  no  sense  conflicts  with  the  rule 
announced  in  the  cases  cited  and  referred  to  in  a  foregoing 
paragraph  of  this  opinion.  No  wrong  is  done  to  any  party 
because  the  truth  is  still  open  to  ascertainment,  and  no- 
bar  is  put  up  to  prevent  the  establishment  of  legal  rights* 
What  we  have  already  said  has  application  with  double 
force  to  the  proceedings  before  the  insane  commission. 
Such  proceedings  are  wholy  exparte^  and  have  for  their 
sole  object  the  personal  restraint  and  care  of  the  insane 
afflicted.  The  board  is  not  required  to  make  a  finding 
upon  the  question  of  legal  residence,  and  even  should  it  do- 
so,  its  finding  would  not  be  conclusive.     Code,  section  2270. 

We  conclude  that  the  right  to  plead  and  prove  the 
truth  as  to  the  residenc  »  of  Titterington  in  this  action  is 
not  cut  off  by  reason  of  the  averment  and  finding  in  the 
guardianship  proceeding.  It  follows  that  there  was  no 
error  in  sustaining  the  demurrer  to  the  third  division  of 
the  answer.  It  is  made  to  appear  that  since  the  submis- 
sion of  this  cause  the  said  Titterington  has  died,  and  Sarah 
Braithwaite  and  J.  H.  Haas  have  been  duly  appointed  and 
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'qualified  as  the  administrators  of  his  estate.  It  is  also 
made  to  appear  that  appellee  Brown  has  made  full  report 
and  settlement  in  respect  of  his  doings  as  guardian.  The 
motion  of  appellee  that  the  said  administrators  be  substi- 
tuted as  appellees  in  place  of  said  Brown^  and  that  the 
latter  be  discharged  as  the  party  plaintiff  and  appellee,  is 
sustained. — Beyeiubed  in  part  and  affirmed  in  part;  each 
of  the  parties  to  pay  one-half  the  costs  in  this  court. 


A.  S.  Jewell,  Admistrator  of  Estate  of  John  D.  Garrison 
Deceased,  Appellant,  v.  J.  L.  Posey,  Appellee. 

Action     Against     Contractor     for    Goods    Sold     Subcontractor: 
agency  :     JURY  QUESTION :     eyidencb.     This  action  is  against 

1  a  contractor  for  goods  sold  and  delivered  his  subcontractor; 
held,  that  the  evidence  is  of  such  a  nature  that  the  question 
of  the  subcontractor's  agency  for  his  principals  should  have 
been  submitted  to  the  jury. 

Same:     evidence  considered:     jury  question.     There  was  evi- 

2  dence  that  defendant  orally  promised  to  pay  the  bills  of  his 
subcontractors  and  to  settle  all  their  accounts  so  long  as  there 
was  anything  due  them,  though  there  was  no  showing  of  a 
settlement  between  defendant  and  his  subcontractors  or  that 
there  was  anything  due,  still  the  case  should  have  been  sub- 
mitted to  the  jury  to  determine  whether  defendant  agreed  to 
pay  the  bills  unconditionally^  and  whether  the  condition  had 
been  fulfilled  or  waived. 

Appeal    from    Harrison    District    Court. — Hon.    W.    R. 
Green,  Judge. 

Monday,  February  2,  1903. 

Action  for  goods  and  merchandise  sold  and  delivered 
4o  Ray  Bros.  Defendant  denied  all  liability.  Directed 
verdict  fur  defendant,  and  plaintiff  appeals. — Reversed 
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Sanford  H.  Goohran  for  appellant. 
8.  L  King  for  appellee. 

DsEMEB,  J. — The  goods  for  the  value  of  wl\ich  this- 
action  is  brought  were  not,  except  as  hereafter  stated^ 
delivered  to  defendant  in  person.  They  seem  to  have  been 
1.  AOENCY:3ary  fumished  various  employes  of  Ray  Bros.,  a 
evidence!  Copartnership,  and  were  charged  to  that  firnu 
Plaintiff  claims  that  Ray  Bros,  were  in  fact  the  agents  of 
defendant,  or,  if  this  be  not  true,  that  defendant  orally 
ordered,  and  agreed  to  pay  for  the  goods  so  furnished.  A 
statement  of  account  has  been  certified  to  this  court,  and 
while  it  now  shows  that  the  goods  were  charged  to  defeii  1  - 
ant  and  Ray  Bros,  jointly,  we  think  that  defendant's  name 
has  been  added  to  the  account  since  it  was  closed,  as  the 
result  of  an  afterthought,  and  that  the  goods  were  in  fact 
charged  to  Ray  Bros,  alone. 

The  evidence  tending  to  show  defendant's  liability  is 
as  follows:  One  of  the  firm  of  Ray  Bros,  testified:  **Q. 
Did  you  have  any  conversation  with  Mr.  J.  L.  Posey,  the 
defendant  in  this  case,  at  any  time,  in  which  he  gave  you 
any  oral  directions  about  buying  merchandise  of  the  char- 
acter mentioned  in  Exhibit  A  at  different  places?  A. 
Yes,  sir.  Q.  State  what  the  conversation  was.  Give  the 
substance  of  it.  A.  Why,  in  the  beginning,  when  I  came 
up  to  look  over  the  contract  which  Mr.  Posey  had  to  let^ 
I  told  him  that  I  did  not  have  sufScient  funds  to  carry  on 
the  work;  that  I  did  not  have  capital  to  buy  feed,  grain,, 
etc,  for  the  stock;  and  he  told  me  he  would  look  out  for 
that,  which  he  did.  Q.  What  did  he  say  by  way  of  author- 
izing you  or  directing  you  to  make  purchases  on  his  ac- 
count of  merchandise  and  stuff  for  the  use  of  the  teams 
and  the  men?  A.  Well,  he  told  me  to  make  such  arrange- 
ments in  Logan  that  I  chose  to,  and  that  he  would  settle 
it,  and  hold  back  out  of  our  pay,  and  he  did  so.     I  was  a 
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subcontractor  under  Mr.  Posey,  and  the  men  referred  to 
in  the  itemized  statement  Exhibit  A  were  the  men  work- 
ing under  the  subcontract.     I  know  of  four  or  five  places 
where,  in  pursuance  of  the  authority  and  directions  re- 
ferred to,  purchased  were  made,  and  Mr.  Posey  paid  the 
bills  in  accordance  with  the  contract  made  with  me.     Mr. 
Posey  told   me  that  he   would  settle  my  account^,  and 
fltraighten   up  everything  for  me.      He   said    he    would 
straighten    up  everything  for    me.      He  said   he  would 
straighten  all  of  the  accounts  up,    as  he  agreed  to  do, 
and  look  after  them.     Mr.   Posey  did  not  agree  to  pay 
any   bills  beyond  what  my  work  came    to.      We  never 
had  any    settlement      My  first  conversation  was  about 
the  8th  of  May,   at  Mr.   Posey's    camp,  on  the  Illinois 
Central  right  of  way,  east  of  town.     Mr.  Posey  told  me  he 
would  settle  all  bills  that  were  contracted  in  the  way  of 
feed  and  provisions.     He  did  not  mention  any  particular 
party.     He  said  we  could  go  ahead  and  trade  at  Logan, 
and  gave  us  authority  to  contract  said  bills,  and  he  would 
settle  them.     When   we  took  the  contract,  in  the  begin- 
ning, he  said  that  he  would  stand  good  for  all  the  goods 
we  bought  to  feed  our  teams  and  run  ourselves  in  the  way 
of  provisions.     Mr.  Posey  and  I  never  had  that  settlement. 
I  do  not  know  what  proportion  of  this  feed   was  used  by 
his  horses.     The  time  was  not  long.     It  was  between  the 
26th  of  Juno  until  the  5th  of  July, — were  the  dates  that 
we  worked  on  this  account  in  question.     During  the  time 
I  issued  a  few  feed  orders  that  were  handed  in  by  Mr. 
Garrison.     Q.   What  I  want  to  get  at  is —    The  only  pur- 
pose of  having  the  question  answered  is  to  find  out,  in  a 
general  way,  if  this  particular  feed  bill  was  used  to  feed 
Mr.  Posey's  horses  at  work  on  his  grade?    A.    Yes,  sir.  Q. 
What  did  you  say  to  Mr.  Garrison  at  any  time  with  refer- 
ence to  his  account,  and  Mr.  Posey  having  directed  you  to 
get  the  feed  there  for  Mr.  Posey?      A.   Well,  I   wanted  to 
know  if  we  could  make  such  arrangements  at  the  time  to 
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get  the  feed,  and  he  said  that  he  would  see  Mr.  Posey; 
and  so  he  afterwards  sent  his  men  down  to  the  grade,  and 
said  for  me  to  come  up.  I  came  up  to  the  oflBce  or  feed 
store,  and  he  said:  'It  is  all  right,  Mr.  Kay.  I  have  made 
arrangements  with  Mr.  Posey,  and  Mr.  Posey  says  he  will 
pay  the  bill, — for  you  to  send  in  your  orders  and  get  what 
you  want.*  Mr.  Posey  and  I  never  had  any  settlement, 
and  I  do  not  know  just  what  part  of  the  feed  bill  it  was. 
Mr.  Posey  never  refused  to  settle  with  me.'' 

Another  member  of  the  firm  of  Ray  Bros.,  testified: 
^'Q.  What  did  Mr.  Posey  ever  tell  you  (this  defendant) 
about  having  made  arrangements  with  Mr.  John  D.  Gar- 
rison about  the  feed  and  provisions  for  the  men  and 
horses  up  there?  A.  Why,  he  came  down —  He  was  pass- 
ing down  by  there  to  his  work,  and  he  wanted  to  know  if 
we  had  got  our  feed  all  right.  I  said:  'Yes,  sir;  we  are 
getting  it  now  all  right;  and  it  was  very  kind  of  you  to 
make  arrangements  with  Mr.  Garrison  to  get  our  feed 
there,  which  was  so  much  more  convenient  for  us  to  get 
our  feed  there,  than  to  send  the  teams  to  the  country  to 
get  the  feed.'  This  conversation  was  while  we  were  do- 
ing the  work  down  there.  I  do  not  recollect  what  day  of 
the  week  or  the  month  it  was  in.  Q.  What,  if  anything, 
did  Mr.  Posey  say  to  you  |n  reply,  when  you  told  him  it 
was  kind  in  him  to  make  arrangements  to  get  feed  at  Mr. 
Garrisons?  A.  Well,  he  said  that  was  all  right  He  said 
he  was  glad  we  was  getting  our  feed." 

This  is  all  the  evidence  bearing  upon  the  issues  in- 
volved. We  think,  in  view  of  the  f  ict  that  Garrison,  the 
man  who  furnished  the  goods,  is  dead,  and  cannot  give  his 
version  of  the  transaction,  that  the  evidence  as  to  the  con- 
versation had  by  one  of  these  witnesses  with  defendant 
relating  to  the  arrangements  made  with  Garrison,  plain- 
tiff's intestate,  the  unchallenged  hearsay  evidence  regard- 
ing Garrison's  statements,  and  the  evidence  that  part  o 
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the  goods  were  actually  used  by  defendant,  tbe^tase  should 
liave  gone  to  the  jury  on  the  question  of  agency.  Mechem^ 
Agency,  section  106. 

There  were  two  counts  in  the  petiti  n,  the  material 
part  of  the  second  being  as  follows:     "That  said  account 
Cor  the  goods  so  sold  and  delivered  was  created  under  and 
by  authority  of  an  oral  agreement  made  between  the  plain-^ 
tiflf  and  defendant  herein,  by  which  the  plaintiff  agreed 
to  deliver^to  Ray  Bros,  and  other  perscms  in  their  employ^ 
i  y  defendant's  oral  order,  goods  aid  merchandise,  from 
time  to  time,  while  they  were  employed  upon  the  construc- 
tion of  the  Illinois  Central  Railroad  bed.     That  in  reliance 
upon  said  agreement,  and  treating  the  same  as  an  oral 
order  and  direction  of  the  said  J.  L.  Posey,  the  plaintiff 
furnished  all  the  goods  specified  in  said  account  to  Ray 
Bros,  and  their  employes,  and  that  the  defendant  orally 
agreed  to  pay  said  bill,  but  refused  and  neglected  to  do  so." 
No  attack  was  made  on  this  count,  nor  were  any  ob« 
jections  interposed  to  the  evidence  oflFered  to  sustain  it. 
The  trial  court  was  evidently  of  opinion  that,  while  this 
a.  same:  evi-      ©vidonce  tended  to  show  a  contract  between 
8ide?i^?ury  R^y  Bros.  and  defendant  for  the  benefit  of 
question.        plaintiff  and  others  who  furnished  goods,  yet 
as  it  also  appeared  that  payments  were  to  be  made  by  de- 
fendant only  so  long  as  there  wats  something  due  from  de- 
fendant to  said  Ray  Bros.,  and  that,  as  plaintiff  had  failed 
to  show  there  was  anything  due,  there  could  be  no  recov- 
ery.     It  is  true  that  one  of  the   witnesses  stated   that 
defendant  did  not  agree  to  pay  bills  beyond  what  Ray 
Bros.*  work  amounted  to;  but  he  also  stated  that  defend- 
ant told  him  he  would  settle  all  their  accounts,  and  look 
after  them,  as  he  had  agreed  to  do.     This  was  evidently 
after  the  work  was  finished;  and,  while  it  is  true  there  had 
been  no  settlement  between   Ray  Bros,  and  Posey,  yet  it 
was  for  the  jury  to  say  from  all  the  evidence  whether  or 
not  defendant  did  agree  to  pay  thess  bills  unconditionally^. 
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— whether  or  not  the  condition  had  been  fulfilled,  or,  if 
not  fulfilled,  waived.  Moreover,  one  of  the  witnesses 
stated  that  defendant  held  back  the  amount  of  plaintilf 's 
bill  from  Ray  Bros.'  account.  It  will  be  observed  that 
defendant  does  not  rely  on  the  statute  of  frauds;  hence 
tliat  question  is  not  in  the  casa.  We  mention  this  to  avoid 
misinterpretation  of  the  opinion.  It  should  also  be  ob- 
served that  no  claim  is  made  that  plaintiff  or  his  intestate 
is  not  in  privity  to  the  contract.  We  think  that,  on  the 
issues  as  presented,  the  case  should  have  gone  to  the  jury. 
—Reversed. 


James  T.  Stanley  v.  Charles  Oore,  Appellant. 

Breach  of  Warranty:     EvmENOs:      verdict.      Defendant  assigned 

1  to  plaintiff  a  note  for  |991,  which  was  seonred  by  a  second 
mortgage  on  land  that  defendant  represented  to  be  of  the 
valne  of  both  mortgages.  In  an  action  for  breach  of  warranty 
of  the  value  of  the  land,  the  jnry  returned  a  verdict  for  the 
full  amount  of  the  note,  but  it  was  reduced  by  the  court  to 
|695.     Under  the  evidence  the  verdict  was  held  not  excessive. 

Objection  to  Evidence:     frbsuhption:     apfsal.     Unless  the  con- 

2  trary  appears,  an  answer,  on  appeal,  will  be  presumed  respon- 
sive to  the  question,  and  unless  objection  to  the  question  is 
made  it  should  not  be  stricken. 

Reduction  of  Verdict:     praotiob.     Reduction  of  a  verdict  should 
8     be  by  remittitur,  as  a  condition  to  denial  of  a  new  trial,  and 
not  by  direct  order  of  court. 

Appeal  from  MaJiaska  District  Court. — Hon.  A.  R  Dewey, 

Judge. 

Tuesday,  February  8,  1908. 

Action  for  damages.     Judgment  for  plaintiff,  and  the 
defendant  appeals. — Affirmed. 

Bolton^  McCoy  c6  Bolton  for  appellant. 

J.  C  Williams  and  B    W.  Preston  for  appellee. 
Vol.  119  Iowa.— 27. 
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Ladd,  J. — In  March,  1898,  the  plaintiflF  exchanged  a 
livery  barn,  with  stock,  of  the  estimated  value  of  $2,500, 
subject  to  an  incumbrance  of  $900,  to  the  defendant  for  a 
note  of  $901.88,  executed  by  one  Blakely,  secured  by  a 
second  mbrtgage  on  a  quarter  section  of  land  in  Oklahoma, 
and  the  difference  in  cash.     The  plaintiff  testified  that,  to 
induce  the  trade,  defendant  said  that  he  would  guarantee 
the  mortgage  to  be  as  good  as  money,  and  represented  the 
land  to  be  worth  $85  or  $40  per  acre.     The  defendant; 
admitted  saying  that  the  land  was  worth  both  mortgages, 
and  doing  what  he  could  to  make  plaintiff,  whom  he  knew 
to  be  without  personal  knowledge,  believe  the  note  and 
mortgage  good.      He  denied,  however,  having  made  any 
guaranty,  and  testified  that  the  plaintiff  was  to  take  the 
note  without  recourse.     No  exception  is  taken  to  the  in- 
structions of  the  court,  but  it  is  insisted  that  the  verdict 
is  contrary  thereto.     The  court  instructed  the  jury  that, 
"if  the  true  value  of  the  land  was  sufficient  {o  protect  the 
security  of  the  note  received  by  the  plaintiff  from  defend- 
ant, then  the  plaintiff  cannot  recover";  but,  if  not  sufficient 
he  should  be  allowed  "such  an  amount  as  would  place  him 
in  the  same  position  as  he  would  have  been  if  such  land  or 
security    was    sufficient  in  value  to  protect  such  lien," 
with  interest.      The  jury  returned  a  verdict  of  $901.38, 
with  interest  from  date  of  the  trade.     On  moti  n  for  new 
trial  the  court  held  the  verdict  to  be  excessive,  ordered  a 
credit  of  $320  thereon,  and  rendered  judgment  for  $695. 97* 
The  jury  also  found  specially  that  defendant  warranted  the 
land  to  be  equal  in  value  to  both  mortgages. 

Assuming,  then,  that  there  was  such  a  warranty,  let 
us  inquire  whether  the  verdict  was  excessive.     The  evi- 
dence showed  that  foreclosure  proceedings  had  been  begun 
I.  brkach  of     ^"  *^®  ^^^^  mortgage  in  January,  1898,  and 
JSdSSi?'       tbat  it  amounted  t )  $1,052.55  May  7th  follow- 
verdict.  j^^        Decree  was  entered  in  October  of  that 
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year,  and  a  sale  had  in  May  1899,  followed  by  the  exe- 
cution of  a  sheriff's  deed.  The  costs  of  foreclosure  were 
$124.60;  and  the  taxes  paid  immediately  after  the  fore- 
closure amounted  to  $179.76,  making  in  all  an  expense  of 
41,366.90  which  plaintiff  would  have  been  compelled  to 
have  paid  in  order  to  have  redeemed  and  obtained  title  to 
the  land  under  his  mortgage.  How  much  more  than  this 
was  the  land  worth?  for  this  is  the  measure  of  plantiff's 
security.  Drennon  estimated  its  value  at  $1,600,  and 
again  at  one-third  less  than  $2,000.  Oore  testified  it  could 
not  be  bought  for  $2,000.  It  will  thus  be  seen  that,  if  the 
jury  accepted  the  estimate  of  Drennon,  the  security  of 
plaintiff's  note  was  trifling,  and  any  excess  would,  in  all 
probability,  be  offset  by  the  accumulation  of  interest 
and  the  expense  likely  to  be  incurred  by  him  in  protecting 
it.  However,  the  court  ordered  a  credit  of  $820,  ^nd 
thereby  reduced  the  amount  to  near  the  sum  to  which  plain- 
tiff was  entitled  had  defendant's  valuation  of  the  land 
been  accepted.  We  think  the  verdict  so  sustained  by  the 
evidence  as  not  to  indicate  any  passion,  and  that,  if  ex- 
cessive, a  suflScient  reduction  was  made  by  the  district  court. 
IL  The  assignment  of  the  note  introduced  contained 
no  condition  that  it  was  without  recourse.  Whether  the 
note  was  so  indorsed  does  not  appear.  For  these  reaso.  s 
the  fifth  instruction  requested  by  defendant  was  properly 
refused.  The  distance  from  the  land  to  the  nearest  rail- 
road station  was  a  mere  circumstance  bearing  on  its  value, 
and  not  necessarily  the  subject  of  a  separate  instruction. 
III.  It  appeared  that  defendant  obtained  the  note 
from  Valentine  and  Jackson;  that  the  day  after  the  trade 
lie  sold  the  livery  barn  and  stock  to  the  former.  Plaintiff 
2.  Objection  ^^^  refused  to  sell  to  Valentine,  and  the  lat- 
i?rS2i^tion:  tcr  had  employed  one  Farmer  to  negotiate  the 
appeal.  trade  between  Core  and  Stanley.     Farmer,  in 

the  course  of  his  testimony,  stated  that  Valentine  had  said 
tliat  he  allowed  defendant   $100  for  his  interest  in  the 


420  SiBEBLiNG  y.  Oboppbb.  [119  loi^a 

mortgage.  Defendant's  motion  to  strike  this  out  was 
overruled.  The  question  to  which  it  was  an  answer  is  not 
set  out.  In  the  absence  of  any  showing  to  the  contrary^ 
it  must  be  assumed  to  have  been  responsive  to  a  proper 
question.  If  so,  objection  should  have  been  made  to  the 
question.  A  party  may  not  wait  for  the  answer,  and  then 
move  for  its  exclusion  should  it  prove  unsatisfactory* 
State  V.  Marshall^  105  Iowa,  88. 

IV.  The  defendant  appeals  from  the  order  reducing 
the  verdict  by  the  court.  Doubtless  this  was  improper, 
and,  instead  the  filing  of  a  remittitur  by  the  plaintiff,  should 
3.  RBDucTioir     have  been  made  a  condition  to  the  denial  of 

of  verdict: 

pracuce.  the  motiou  for  new  trial.  Noel  v.  JScnlroad 
Oo.',  44  Iowa,  29S.  But  defendant  now  insists  that  a  new 
trial  is  not  what  he  wants.  As  he  is  not  willing  to  accept 
the.  probable  consequences  of  his  appeal,  he  must  be 
deemed  to  have  waived  its  consideration. — Affirhbd. 


P.  J.  Sibbbung,  Guardian,  Etc.,  v.  H.  B.  Oboppbb,  Oounty 
ivTm  Treasurer,  Appellant. 

123  810 
1^  317. 
123    319  ^  .  

119  420         Taxation:    usTma  and  AssBssiNa  oiottbd  pbbsonal  fbopbbty. 

m  ^  1     Seotion  1,  Chapter  50,  Acts  of  the  28th  Q^neral  Assembly  is  to 

be  read  in  oonnection  with  Oode  Section  1374  by  which  the 


oonnty  treasurer  is  authorized,  upon  notice,  to  list  and 
personal  pro];>erty  which  has,  for  any  cause,  been  omitted  at 
any  time'  within  five  years  from  the  date  at  which  it  should 
have  been  assessed. 

Same:      oommbnoembnt  of  five  tbab  ldotation.      The  five  year 
2     limitation  for  the  assessment  and  collection  of  omitted  personal 
X)roperty  taxes  commences  to  run  the  first  Monday  in  April  of 
each  year. 

Limitation  Not  Suspended.     Oode  section  8448  in  relation  to  the 
8     suspension  of  the  statute  of  limitations  by  fraud  or  mistake, 
held  not  to  apply. 
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Appeal  from  Black  Hawk  District  CourU — Hon.  Franklust 
0.  Platt,  Judge. 

Tuesday,  February  8,  1908. 

Plaintiff,  as  the  guardian  of  certain  minors,  had  in 
his  possession  on  the  Ist  day  of  January,  1896,  moneys 
and  credits  belonging  to  them,  which  were  withheld  from 
taxation  for  that  year.  It  was  admitted  that  the  omission 
was  not  discovered  by  the  treasurer  until  December,  1901. 
On  the  21st  day  of  that  month  the  treasurer  commenced 
proceedings  under  chapter  50,  Acts  28th  General  Assembly, 
'  by  service  of  notice,  and  at  the  same  time  made  a  written 
demand  on  the  plaintiff  for  the  amount  claimed.  There- 
after the  treasurer  listed  and  assessed  the  property.  Upon 
appeal  to  the  district  court,  the  assessment  was  set  aside, 
and  the  defendant  appeals. — Affirmed. 

Gaurtright  dsArhuckle  and  A.  B.  Lovejoy  for  appellant. 

Edwards  d:  Longley  for  appellee. 

Sherwin,  J. — The  controlling  questions  in  this  case 
are  whether  the  five-year  limitation  period  fixed  by  sec- 
tion 1874  of  the  Code  applies  to  proceedings  under  chapter 
c.   LisTiNoand    60,  Acts  28th  Qenoral  Assembly,  and,  if  so, 

assessing 

omitted  |)cr.    wheu  this  proiod  be^rins.    As  said  in  Lambe  w. 

sonal  prop- 

«rty.  McCormick^  116  Iowa,  169,  chapter  50  "is  not 

in  itself  a  complete  provision  for  the  assessment  by  the 
treasurer  of  omitted  property."  To  give  it  any  force  in 
this  respect,  it  must  be  construed  either  in  connection  with 
section  1898,  or  with  section  1874,  of  the  Code.  But  the 
former  section  relates  alone  to  real  property,  and  seems 
to  be  in  itself  sufficient  for  the  purpose  intended,  while 
the  latter  clearly  provides  for  reaching  personal  property 
which  has  been  omitted  from  taxation;  and,  in  the  view 
of  the  writer,  chapter  60,  so  far  as  applicable  to  this  sub- 
ject, was  intended  as  an  aid  to  sai J  section.    The  trea  urer 
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had  no  power  under  section  1398  to  list  and  assess  personal 
property,  and  Code,  section  1874,  did  not  give  him  such 
power  in  express  terms,  although  we  held  in  Oalusha  v. 
Wendt^  114  Iowa,  697,  that  he  had  such  power  for  the 
purpose  of  laying  the  foundation  for  the  action  therein 
provided  for.  But  the  legislature  evidently  intended  to 
remove  any  doubt  as  to  this,  and  to  provide  for  an  inde- 
pendent assessment  by  the  treasurer  by  enacting  the  later 
law  as  a  supplement  thereto.  And  it  is  manifest  from  a 
careful  examintion  of  its  scope  and  purpose  that  such  was 
the  intent,  and  that  it  must  be  construed  in  connection 
with  Code,  section  1874,  under  which  the  treasurer  was 
authorized  to  demand,  at  any  time  within  five  years  from 
the  date  the  property  should  have  been  assessed,  the 
amount  it  should  have  been  taxed;  and,  unless  this  was 
done,  he  could  not  maintain  an  action  therefor.  Section  1 
of  chapter  50,  Acts  28th  General  Assembly,  read  in  con- 
nection with  section  1874,  provides,  by  implication,  for 
an  assessment  by  the  treasurer  after  proper  notice;  and 
we  think  this  assessment  must  be  made  wit  in  the  five 
years  designated  in  section  1374.  See  Jewell  v.  FootCy  119 
Iowa,  369. 

The  language  of  section  1874  is  that  **when  property 
subject  to  taxation  is  withheld,  overlooked,  or  from  any 
other  cause  is  not  listed  and  assessed,''  the  treasurer  shall,, 
a.  samb:  com-  "  withiu  five  yoars  from  the  date  at  which  such 
3*SJ?y«M^^  assessment  should  have  been  made,  demand,"* 
umitaton.  ^^  .  ^^^  ^^  questiou  arises  as  to  what 
"date"  is  meant  therein.  In  our  judgment,  it  must  be 
held  to  mean  during  the  time  the  work  was  in  the  hands  - 
of  the  assessor.  He  is  the  only  one  who  has  authority  to 
call  upon  the  property  owner  for  assistance  in  listing  and 
assessing  his  property,  and  this  it  is  the  duty  of  the  prop- 
erty owner  to  render;  and,  if  property  is  withheld  or  over- 
looked, the  primary  cause  thereof  must  always  arise  while 
the  matter  is  under  the  control  of  the  assessor.     The  local 
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board  of  review,  the  auditor,  and  the  treasurer,  may  add 
property  to  the  assessment  roll,  but  none  of  them  can  com- 
pel the  owner  to  appear  and  assist  them  in  so  doing. 
Hence  we  hold  that  the  "date  at  which  the  assessment 
should  have  been  made"  means  a  time  not  later  than  the 
first  Monday  of  April  in  each  year, — the  time  provided  for 
turning  the  assessment  rolls  over  to  the  local  board  of  re- 
view .  And  nothing  contrary  to  this  view  is  held  in  OaU 
usha  V.  Wendty  supra^  because  no  question  of  the  kind  was 
therein  involved. 

Finally,  it  is  said  that,  as  the  property  was  withheld 
from  taxation,  it  was  eit  ler  a  fraudulent  act  or  a  mistake, 
and  that  section  3448  of  the  Code  applies.  There  are  two 
3.  i^iMiTATioN  sufficient  reasons  why  this  cannot  be  so.  In 
pcndcd.  the  first  place,  to  so  hold  would  be  to  destroy 
absolutely  the  plainly  expressed  limitation  of  the  statute 
governing  all  cases  of  this  kind.  In  the  second  place,  the 
limitation  inheres  in  the  very  statue  giving  the  treasurer 
power  to  act  at  all,  and  governs  to  the  exclusion  of  any 
other  statute  of  limitation.  Hawley  v.  OriMn^  (Iowa)  92  N. 
W.  Rep.  lia 

We  reach  the  conclusion  that  the  judgment  is  right, 
and  it  is  AtFiRMED. 


J.  H.  MooRB  et  al.y  Appellees,  v.  The  City  Council  op  thb 

City  op  Perry,  Allen  Breed,  Mayor,  P.  H.  O'Conner 

(ft  al.j    Councilmen,   and    H.  A.   Nash,  City  Clerk, 

Appellants. 

Certiorari  to  Review  Action  of  City  Council:  adjournment  of 
council  by  less  than  quorum  :  when  quorum  presumed,  a 
1  mectijig  of  tho  city  conncil  at  which  less  than  a  qnoram  was 
present  adjonmed  to  a  day  certain  at  which  time  another  ad- 
joamment  was  had ;  held,  that  while  the  first  adjournment 
was  irregalar  booanse  of  the  absence  of  a  qnomm,  it  will  be 
pretniikied  in  tho  absence  of  a  showing  to  the  contrary  that  a 
quorom  was  present  at  the  second  meeting,  and  that  a  regular 
adjournment  was  then  had. 
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Extension  of  City  Limits:    vote  of  eleotobs:     ▲ix>ftion  of  reso- 
lution BT  COUNCIL.       Where  the  question  of  the  extension  of 

3  the  limits  of  a  city  is  submitted  to  a  vote  of  the  electors,  the 
fact  that  the  council  irregularly  adopted  a  resolution  prepara- 
tory thereto  will  not  inyalidate  the  proceedings. 

Signing  of  Ordinances  and  Resolutions  by  Mayor:  veto  power: 
PUBLICATION  OF.  Code  Sectiou  686  providing  that  the  mayor 
8  shall  sign  every  resolution  and  ordinance  passed  by  the  council 
before  it  becomes  effective  is  mandatory,  and  a  resolution  in 
relation  to  election  on  the  question  of  the  extension  of  the 
city  limits  passed  in  the  absence  of  the  mayor  and  not  pre- 
sented to  him  for  his  signature  or  veto,  but  immediately  pub- 
lished over  the  signatures  of  the  temporary  officers  of  the 
council,  is  invalid. 

Certiorari  Proper  Remedy  to  Review  Illegal  Acts  of  City  Officers. 

4  Certiorari  is  the  proper  remedy  where  the  officials  of  a  muni- 
cipal corporation,  acting  judicially,  are  without  jurisdiction, 
or  are  otherwise  acting:  illegally. 

Appeal  from  Dallas  District  Court — Hon.  A.  W.  Wilkin- 

SON,  Judge. 

Tuesday,  Fbbbuary  8,  1908. 
Oertiorari  proceedings  to  review  the  action  of  the  city 
council  of  the  city  of  Perry  in  extending  the  limits  of  said 
city.    The  trial  court  overruled  a  demurrer  to  the  petition, 
and  defendants  appeal. — AMrmed. 

Shortley  cfe  Earpel  and  W.  H.  Fahey  for  appellants. 

Edmund  Nichols  for  appellee. 

Deemer,  J. — The  defects  in  the  proceedings  of  the  city 
council  which  are  sought  to  be  reviewed  relate  to  the 
legality  of  the  meeting  at  which  the  resolution  for  exten- 
sion was  passed,  the  neglect  and  failure  of  the  mayor  and 
city  clerk  to  sign  the  resolution,  and  defects  in  the  notice 
for  the  election  to  be  held  on  the  question  of  extension. 
The  facts,  as  gathered  from  the  petition,  are  that  at  a  regu- 
lar meeting  of  the  council  held  on  September  8,  1900,  a 
resolution  for  the  extension  of  the  city  limits  was  adopted. 
The  council  then  adjourned  until  September  5th.  On  that 
data  the  following  record    was    made:      "Council    met 
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pursuant  to  adjournment  of  September  3, 1900.  Present: 
Mayor  Breed,  Oouncilmen  Ginn  and  Heaton.  No  quorum 
being  present,  on  motion  of  Heaton,  and  seconded  by 
Ginn,  council  adjourned  to  meet  September  8th,  1900,  at  8 
•o'clock  p.  m.  Carried.  H.  A.  Nash,  Clerk.  Approved 
October  2,  1900.**  On  the  8th  the  council  met,  and  ad- 
journed  until  September  10th.  On  the  10th  it  again  met. 
Present,  four  councilmen;  the  mayor  and  clerk  being  ab- 
:8eut.  O'Oonner,  one  of  the  councilmen,  was  elected  "chair- 
man of  the  meeting,"  and  one  Carroll,  having  no  connec- 
tion with  the  city,  was  chosen  "temporary  clerk,**  and 
the  records  show  the  following  proceedings:  "Moved  by 
Ginn,  and  seconded  by  Heaton,  that  the  resolution  passed 
September  8rd,  1900,  extending  the  city  limits,  be  res- 
cinded. Ginn,  Heaton,  0*Conner,  and  Robinson  voted 
aye.  Carried.  Moved  by  Heaton,  and  seconded  by  Rob- 
inson, that  the  resolution  extending  the  city  limits  be 
passed,  and  that  the  mayor  and  city  clerk  give  due  notice 
of  an  election  to  be  held  on  October  5th,  1900,  between  the 
hours  of  7  o'clock  a.  m.  and  7  o*clock  p.  m.,  at  which  time 
the  qualified  voters  within  the  proposed  limits  shall  have 
a  right  to  vote.  On  such  call  Heaton,  0*Conner,  and  Rob- 
inson voted  aye,  and  Ginn  voted  no.  Motion  carried.  Res- 
olution recorded  in  Book  of  Ordinances  and  Resolutions.** 
We  take  it  there  is  a  clerical  mistake  here  in  the  date 
at  which  the  election  was  to  be  held ;  that  it  should  be  the 
15th  of  October,  instead  of  the  5th,  as  stated, — although 
neither  party  has  seen  fit  to  correct  the  error.  The  reso- 
lution passed  at  the  September  8d  meeting  was  signed  by 
the  mayor  and  clerk,  but  the  one  adopted  at  the  meeting 
on  the  10th  was  not  signed  by  them.  0*Conner  and  Car- 
roll signed  the  second  resolution  as  "acting  mayor*'  and 
"acting  city  clerk,**  The  proclamation  and  notice  of  elec- 
ition  referred  to  a  resolution  passed  at  the  meeting  held 
September  8d,  but  fixed  the  time  for  the  election  as  Octo- 
ber 15th.    A  vote  was  had  on  the  date  so  fixed,  resulting  in 
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favor  of  the  extension  as  proposed.  The  resolution  passed 
September  10th  was  never  submitted  to  the  mayor  for  his 
signature,  nor  did  he  ever  refuse  to  sign  it.  No  notice  of 
any  of  the  meetings  of  the  city  council  above  referred  to 
was  given,  and  at  the  meeting  of  September  15th  there 
was  no  quorum.  These  facts  furnish  the  basis  for  the  legal 
proposition  involved.  The  regularity  of  the  meeting  held 
on  September  10th  is  challenged  for  the  reason  that  less 
than  a  quorum  of  the  members  at  the  meeting  of  Septem- 
i:  ADJOURN-  ber  5th  had  no  power  or  authority  to  direct 
council  by      an   adjournment  until    September  the  8th. 

leas  than  **  .  .         ,  ,    , 

quorum:        The  conteutiou   18  that,   while  less    than   a 

when  quor-  ' 

un^  presumed.  q^Qf^QQ  of  the  members  of  a  deliberative 
body  may  adjourn  from  day  to  day,  they  have  no  power 
to  adjourn  to  a  future  day  certain.  A  sufScient  answer  to- 
this  contention,  conceding  it  to  be  sound,  is  that  it  aflSrm- 
atively  appears  that  the  council  held  a  meeting  on  the  8th,. 
at  which  we  must  presume  all  the  members  were  present^ 
participating  in  the  proceedings.  This  meeting  could  na 
doubt  be  adjourned,  and  the  adjourned  session  should  be 
treated  as  a  continuation  of  the  original  meeting. 

There  is  no  provision  in  our  law  in  any  manner  limiting, 
the  business  which  may  be  considered  at  a  special  meeting.. 
Such  a  meeting  may,  under  our  Code,  section  688,  be  called 
by  the  mayor  or  any  three  members  of  the  council,  and  at 
such  called  meeting  any  legitimate  business  may  be  con- 
sidered. If  all  the  members  attend  such  meeting,  failure 
to  give  notice  thereof  is  entirely  immaterial.  Ranna  v. 
Wright^  116  Iowa,  275.  Treating  the  adjournment  on  Sep- 
tember 5th  as  irragular,  the  pleadings  nevertheless  show 
a  meeting  of  the  council  on  September  8th,  which  we  must 
presume,  in  the  absence  of  allegations  to  the  contrary,  was 
attended  by  all  the  members  of  the  council.  This  meeting 
although  special,  could  be  adjourned  to  a  fixed  date 
by  a  quorum,  and,  wl  en  so  adjourned,  the  adjourned  meet- 
ing will  be  treated  as  a  continuation  of  the  one  which  was 
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adjourned.  Any  business  which  might  properly  have  been 
brought  before  the  meeting  on  September  8th  could  prop- 
erly be  considered  at  the  adjourned  session  on  the  10th. 
This  conclusion  is  supported  by  authority,  and,  in  view  ^of 
our  statute,  is  clearly  correct  on  principle.  See  State  v. 
Smithy  22  Minn.  218;  Carter  v.  McFarlandy  75  Iowa,  196; 
Supervisors  v.  Hortoii^  75  Iowa,  271;  Magneau  v.  City  of 
-PVem^m^,  80  Neb.  848;  Laiorencev.  Irainer,  186  111.  474, 
(27  N.  E.  Rep.  197);  Beaver  Creek  v.  Hastings^  h21A\Q\i. 
528  (18  N.  W.  Kep.  250). 

Of  course,  if  these  parties  had  a  right  to  be  heard, — as, 
for  instance,  on  a  question  of  taxation, — a  different  rule 
might  obtain  under  the  doctrine  announced  in  Oentle  v. 
,_  Board,   78   Mich.    40  (40  N.   W.  Rep.  928)- 

wte?y  c^-  "^^  resolution  in  this  case  was  simply  one  of 
oPra»iuSSn  *^®  preparatory  steps  to  an  election,  at  which 
bycounciL  ^jj  ^^^y  were  interested  were  entitled  to  ex- 
press themselves,  and  the  citizens  generally  had  no  more 
right  to  be  heard  on  the  questionof  the  adoption  of  this  reso.^ 
lution  than  any  other.  The  law  does  not  contemplate  either 
petitions  or  remonstrances  })efore  the  city  council,  and  no 
burdens  are  imposed  on  the  taxpayer  without  an  oppor- 
tunity to  be  heard  by  casting  his  vote  at  the  election  called 
toj  the  purpose  of  ultimately  determining  the  question  of 
extension  of  boundaries.  There  was  no  such  irregularity 
in  the  proceedings  of  the  meeting  on  September  10th  as 
to  invalidate  the  proceedings. 

IL  The  resolution  as  finally  adopted  was  not  signed 
by  the  mayor.  Code,  section  685,  provides  that:  "The 
mayor  shall  sign  every  ordinance  or  resolution  passed  by 
J.  sifiHiNGof      the  council,  before  the  same  shall  be  in  force, 

ordinances  j     •  ^  l  b  j.        •  t_  j  • 

andresoiu-      and,  if  he  rofusos  to  Sign  any  such  ordinance 
orrvctopow-  or  rosolution,  he  shall  call  a  meeting:  of  the 

en  pubHca-  ^      ; 

tion  of.  council  within  fourteen  days  thereafter  and 
return  the  same  with  his  reasons  therefor.  If  he  fails  to  call 
the  meeting  within  the  time  lixed  above,  or  fails  to  return 
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the  ordinance  or  resolution,  with  his  reasons  as  herein  re- 
quired, such  ordinance  or  resolution  shall  become  operative 
without  such  signature,  and  the  clerk  shall  record  it  in  the 
ordinance  book  with  a  minute  of  the  fact  making  it  oper- 
ative. Upon  such  return  of  any  such  ordinance  or  resolu- 
tion by  the  mayor  to  the  council,  it  may  pass  the  same 
over  his  objection  upon  a  call  of  the  yeas  and  nays,  by  not 
less  than  a  two-thirds  vote  of  the  council,  and  the  clerk 
shall  certify  on  said  ordinance  or  resolution  that  the  same 
was  passed  by  a  two-thirds  vote  of  the  council,  and  sign 
oflBcially  as  clerk."  The  only  other  relevant  provisions 
are  section  668,  which  provided  that  in  the  absence  of  the 
mayor  or  clerk  the  council  shall  appoint  a  temporary  chair- 
man and  clerk  from  their  own  number;  section  686,  which 
provides  that  all  ordinances  shall  be  recorded  in  a  book 
kept  for  that  purpose,  and  be  authenticated  by  the  signa- 
ture of  the  presiding  oflScer  of  the  council  and  the  clerk; 
and  section  658,  which  says  that  in  cities  of  the  second 
class  the  mayor  s!iall  be  the  presiding  oflScer  of  the  coun- 
cil. Under  prior  statutory  provisions,  which  were  not  as 
rigid  as  section  685,  it  was  held  that  the  mayor  must  sign 
every  ordinance  and  resolution  passed  by  the  city  council, 
in  order  to  give  them  vitality.  See  Heine  v.  Lincoln^  102 
Iowa,  69;  Altman  v,City  of  Dubuque^  111  Iowa,  105. 

There  is  a  broad  distinction  between  a  requirement 
that  the  mayor  shall  sign  ordinances  simply  as  a  means  of 
authentication  and  a  requirement  that  he  shall  sign  as  an 
evidence  of  his  approval.  The  former  requirement  may 
well  be  said  to  be  ministerial  and  directory  only,  while  the 
latter  is  undoubtedly  mandatory,  and  plainly  intended,  as 
ft  check  against  hasty,  unwise,  and  inexpedient  legis- 
lation. Chicago^  R.  L  cfe  P,  Ry,  Co.  v.  City  of  Council 
Bluffs^  109  Iowa,  425;  People  v.  Schroder,  76  N.  Y.  160; 
Shea  V.  City  of  Muncie,  148  Ind.  14  (46  N.  E.  Rep.  188); 
Blanchard  v.  Bisaelly  11  Ohio  St.  96.     The  approval  must 
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be  by  the  mayor  in  oflSce  when  the  resolution  is  passed* 
Altman    v.     City    of   Dubuque^    supra. 

But  it  is  contended  that,  as  the  ordinance  was  signed 
by  the  temporary  chairman  of  the  meeting,  this  is  suffi- 
cient. No  doubt  the  legislature  might,  in  its  wisdom,  con- 
fer the  veto  power  upon  the  acting  mayor  or  presiding 
officer.  O'Mally  v.  McOinn,  53  Wis.  853  (10  N.  W.  Rep* 
515);  Salenov.  City  of  Neosho,  127  Mo.  627  (30  S.  W. 
Rep.  190,  27  L  R  A.  769,  48  Am.  St.  Rep.  653).  But  it 
has  not  done  so  in  this  state.  Perhaps— although  we  do  not 
decide  this  point — ^the  temporary  chairman  might  auth- 
enticate the  ordinance  recorded  in  the  ordinance  book 
under  section  668,  before  referred  to,  but  he  is  given  no 
veto  power.  That  is  expressly  lodged  in  the  mayor.  See 
City  of  Leavenworth  v.  ,Douglass,  3  Kan.  App.  67  (44  Pac. 
Rep.  1099).  The  temporary  chairman  is  simply  the  pre- 
siding officer  for  the  time  being,  and  is  not  vested  with 
all  the  powers  of  the  mayor. 

According  to  the  allegations  of  the  petition,  which 
must  be  accepted  as  true,  the  mayor  was  absent  when  the 
resolution  was  passed,  and  the  same .  was  never  presented 
to  him  for  his  signature.  Nor  was  it  even  sii^ned  by  him. 
Under  section  685  of  the  Oode,  he  had  fourteen  days  within 
which  to  veto  or  allow  it  to  become  a  law  without  his  sign- 
ature. Notwithstanding  these  facts,  the  resolution  was  at 
once  signed  by  the  temporary  chairman  and  clerk,  and  re- 
corded, and  on  September  14th  published  as  required  by 
law.  Notice  of  election  as  provided  by  law  was  also  pub- 
lished on  Septiomber  14,  21,  and  28,  and  October  5,  1900. 
And  the  election  was  held  on  October  15,  1900.  There  is 
no  authority  for  publishing  a  resolution  before  it  becomes 
effective,  and  the  law  required  publication  for  four  consec- 
utive weeka  in  some  newspaper  before  the  matter  could  be 
submitted  to  the  electors.  Oode,  section  615,  Until  the 
resolution  became  eflFective,  there  was  no  authority  for  any 
publication.     The  resolution  d'l  not  have  vitality  until 
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September  24,  1900,  and  the  notice  of  election  was,  there- 
fore, insufficient.  See,  as  bearing  on  this  question, 
Priesttnan  v.  Priestman^  103  Iowa,  320. 

Moreover,  the  statute  expressly  requires  the  clerk  to 
record  the  resolution,  if  the  mayor  has  refused  to  8i«;n  it 
at  the  end  of  fourteen  days,  in  the  ordinance  book,  "with 
^  minute  of  the  fact,  making  it  operative."  This  was  not 
done.  On  the  contrary,  acting  on  the  assumption  that  the 
mayor  had  no  voice  in  the  matter,  the  resolution  was  im- 
mediately recorded  as  if  operative,  and  the  council  pro- 
<5eeded  without  reference  to  the  mayor*s  rights  or  duties. 
Indeed,  it  does  not  appear  that  he  was  ever  requested  to 
«ign  it,  or  to  give  it  any  further  attention  than  to  call  an 
election.  He  cannot  thus  escape  the  duties*  of  his  office. 
Those  who  elected  him  are  entitled  to  his  deliberate  judg- 
ment as  to  the  advisability  of  the  proposed  action  properly 
and  legally  expressed,  and  the  other  members  of  the  coun- 
cil should  not  be  permitted  to  hurry  a  matter  through 
without  giving  the  mayor  the  time  and  opportunity 
provided  by  the  statute  for  the  exercise  of  his  prerogatives. 
Any  other  rule  would  be  fraught  with  great  danger,  and 
be  provocative  of  intolerable  mischief.  But  it  is  said  that 
the  mayor  approved  the  ordinanc3  when  he  directed  and 
signed  the  call  for  the  election.  Doifbtless,  he  made  up 
his  mind  that  it  was  his  duty  to  call  the  election,  but  he 
did  not  approve  the  resolution  in  the  manner  required  by 
statute.  We  have  seen  that  the  statute  is  mandatory.  So 
treated,  it  is  manifest  that  no  other  form  of  approval  than 
that  provided  by  statute  is  good.  If  the  statute  were 
directory,  a  different  question  might  arise.  But  it  is  not^ 
and  it  will  not  do  to  say  that  some  other  form  of  approval 
will  suffice.  Whitney  v.  City  of  Port  Huron^  88  Mich.  268 
<50  N.  W.  Rep.  316,  26  Am.  St  Rep.  291).  It  is  held  in 
Ashley  V.  City  of  Newark^  25  N.  J.  Law,  399,  that  a  formal 
presentation  to  the  mayor  for  his  appr  )val  or  veto  must  be 
made  or  shown.  See  algo  Bahhidge  v.  City  of  A8toriaj2d  Or. 
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417  (36  Pac.  Rep.  291,  42  Am.  St.  Rep.  796).  While  not  going 
to  the  full  xtent  of  iheSfe  cases,  for  it  is  not  necessary  to 
do  so  here,  it  must,  we  think,  appear  in  some  way  that 
t'i3  mayor  has  not  been  entirely  overlooked  and  disre- 
garded in  the  matter  of  the  adoption  of  ordinances  and 
res  )lutions.  Where  as  here  the  matter  seems  never  to  have 
been  called  to  his  attention,  and  no  attempt  was  made  to 
follow  the  statute  with  reference  to  giving  the  resolution  ef- 
fect when  the  mayor  fails  to  sign  or  to  return  it^  we  must 
hold  that  the  resolution  for  the  election  was  invalid,  and 
that  publication  of  an  immature  resolution  is  of  no  effect. 

IIL  The  other  alleged  defects  in  the  notice  of  election 
need  not  be  considered,  as  what  we  have  said  disposes  of 
the  rase. 

IV.     Certiorari  is  a  proper  remedy  where  a  council  or 

the  ofScers  of  a  municipal  corporation,  acting  judicially, 

are  without  jurisdiction,  or  are  otherwise  acting"  illegally. 

4-  Certiorari    '^^^  statuto  with  reference  to  the  extension  of 

^y^JJl^'    city  limits  calls  for  the  exercise  of  a  discretion 

actrofcity ^    on  the  part  of  the  city  council  which  partakes 

of  a  judicial  character,  and  its  action  may  be 

reviewed  by  the  form  of  procedure  adopted  in  this  case. 

Stubenrauch  V.  Neyenesch^  54  Iowa,  567;  Sullivan  v.  Rob- 

bifis^  109  Iowa,  235;  McLachlan  v.   Incorported   Town  of 

Graj/j  105  Iowa,  259;   Tiedt  v.   Carstensen^  61  Iowa,  334. 

Stats  V,  City  of  Des  Moines^  96  Iowa,  521,  is  not  in  conflict 

with  these  views.     Plaintiffs  are  residents  and  taxpayers 

of  the  territory  proposed  to  be  annexed,  and  have  such  an 

interest  that  they  may  maintain  the  suit. 

The  defendant  council  undoubtedly  acted  illegally, 
and  the  ruling  on  the  demurrer  is  affirmed. 
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KoBBBT  Donnelly,  Appellant,  v.  W.  L.    Mitchell,  Sheriff 
of  Pocahontas  County. 

Action  for  Wrongful  Attachment  and  Sale:     wrttten  agrbbbcbnt 

1  held  ▲  bailment  not  a  conditional  salb.3  An  agreement  that 
one  shall  have  the  possassioa  and  use  of  personal  property  on 
condition  that  he  pay  one-half  the  purchase  price,  and  compen- 
sation for  the  use  of  the  other  undivided  one- half  and  a  share 
in  the  profits  of  such  one- half  if  the  purchase  price  is  not  paid 
and  in  event  same  is  not  paid,  then  for  use  of  the  entire  prop- 
erty, constitutes  a  contract  of  bailment  and  not  a  conditional 
sale,  and  in  default  of  payment  of  the  one- half  of  the  purchase 
price  the  party  thus  obtaining  the  possessson  acquires  no  in- 
terest therein  subject  to  attachment  and  sale  at  the  suit  of  a 
creditor. 

Notice  of  Ownership:     defbots:     waivbb.     Defects  in  a  notice  of 

2  claim  of  ownership  of  attached  property  are  waived  by  sabse- 
quently  giving  the  sheriff  an  idemnifying  bond. 

Pleading;      waivbb  of  notice  of  ownbrship.     It   is  a  sufficient 

3  pleading  of  waiver  of  notice  of  ownership  of  attached  prop- 
erty to  allege  that  the  sheriff  required  a  bond  before  proceeding, 
which  was  given. 

Appeal  from  Pocahontas  District   Court. — Hon.    A.    D. 
Bailie,  Judge. 

Tuesday,  February  8,  1903. 

Action  against  defendant,  as  sheriff,  to  recover  value 
of  property  of  plaintiff  alleged  to  have  been  wrongfully 
levied  on  and  sold  by  defendant,  as  sheriff,  under  writ  of 
attachment  against  one  Flynn.  At  the  conclusion  of 
plaintiff's  evidence  the  court  sustained  defendant's  motion 
to  direct  a  verdict  for  defendant,  and  rendered  judgment 
thereon.     Plaintiff  appeals. — Reversed. 

Kelleker  dk  Longley  for  appellant 

Healy  <b  Healy  for  appellee. 

MoOlaik,  J. — The  property  for  the  wrongful  conver- 
sion of  which  plaintiff  sought  to  recover  damages  con^sisted 


I 
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of  horses  and  mules  delivered  by  plaintiff  to  Flynn  in 
Wisconsin,  and  brought  by  Flynn  to  Pocahontas  county, 
Iowa,  and  there  kept  and  used  by  Flynn  in  performing  a 
railroad  grading  contract.  There  is  no  question  that,  if 
the  property  belonged  to  Flynn,  the  levy  and  sale  by  the 
sheriff  was  lawful.  Plaintill  claims,  however,  that  the 
animals  belonged  to  him,  and  that  Flynn  was  only  the 
bailee,  with  a  contingent  right  to  purchase  a  one-half 
interest  therein  on  certain  conditions,  which  were  not 
complied  with,  while  for  defendant  it  is  claimed  that 
plaintiff  had  made  a  conditional  sale  to  Flynn,  ac- 
companied with  delivery  of  possession;  and  that,  as  no 
written  instrument  evidencing  such  conditional  sale  was 
ever  executed  or  recorded,  and  as  the  sheriff  levied  with- 
out notice  of  any  reservation  of  title  to  plaintiff,  the  levy 
was  valid.  It  becomes  necesbary,  therefore,  to  determine 
the  nature  and  extent  of  the  respective  rights  or  interests 
of  plaintiff  and  Flynn,  respectively,  in  the  property.  The 
delivery  of  the  animals  to  Flynn  in  Wisconsin  was  in  pur- 
suance of  a  written  contract  containing  the  following 
stipulations : 

"(1)  That  said  Donnelly  agrees  to  pay  the  purchase 
price  of  eight  teams  of  horses  or  mules. 

"(2)  That  the  said  teams  are  to  be  used  in  railroad 
grading  work,  for  which  said  Flynn  has-a  contract  with  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad  Company  in  the 
state  of  Iowa. 

**(8)  That  the  said  Donnelly  shall  receive,  on  or  about 
the  pay  day  of  each  month,  from  said  Flynn,  one-half  of 
what  sail  eight  teams  have  earned  during  the  month  last 
past,  at  the  rate  of  $3.50  per  working  day  for  each  team,  less 
the  cost  of  keeping  said  t«am  and  the  expense  incurred 
in   hiring  men   to  drive,  handle,   and  care  for  the  same. 

"(4)  That  said  Flynn  hereby  agrees  to  pay  to  said 
Donnelly  one-half  of  the  purchase  price  of  said  teams  oa 
Vol.  119  Iowa.— 28. 
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or  before  the  time  when  said  grading  work  shall  be  com- 
pleted, with  interest  at  the  rate  of  seven  per  cent,  per 
annum.  It  being  expressly  understood  that,  if  the  said 
one-half  of  said  purchase  money  shall  not  have  been  paid 
when  said  work  shall  be  completed,  then  said  Donnelly 
shall  receive  as  compensation  for  the  work  done  by  said 
teams  $8.60  per  day,  less  the  expense  of  keeping  them  and 
hiring  men  to  drive,  handle,  and  care  for  the  same. 

**(5)  It  is  hereby  further  agreed  that,  in  addition  to 
the  moneys  paid  to  said  Donnelly  for  the  use  of  said  teams 
as  set  out  in  paragraph  8,  he  shall  receive  from  said 
flynn,  when  said  grading  work  shall  have  been  completed, 
one-half  of  the  amount  of  money,  to  be  computed  as  fol- 
lows: Such  amount  shall  bear  the  same  ratio  to  the  net 
profits  of  said  grading  work  as  the  number  of  teams  furn- 
ished by  said  Donnelly — i.  e.,  eight  teams — shall  bear  to 
the  entire  number  of  teams  engaged  in  said  work." 

For  the  purpose  of  showing  the  circumstances  sur-, 
rounding  the  transaction,  and  the  interpretation  which  the 
parties  put  upon  it  at  the  time,  parol  evidence  was  intro- 
duced, which,  so  far  as  competent,  tended  to  prove  that 
the  animals  were  bought  by  plaintiff  with  his  own  money 
in  carrying  out  the  arrangement  evidenced  by  the  contract, 
and  delivered  to  Flynn,  there  being  no  other  contract  or 
agreement  with  reference  thereto;  that  they  were  brought 
.to  Iowa,  and  used,  as  already  stated;  that  they  remained 
in  the  possession  of  Flynn  until  levied  upon  by  the  sheriff; 
and  that  nothing  had  ever  been  paid  by  Flynn  to  plaintiff 
for  the  animals  under  the  terms  of  the  contract  above  set 
out  or  otherwise.  It  is  to  be  noticed  that  there  is  nothing 
in  the  contract  to  indicate  that  the  animals  were  sold  by 
Donnelly  to  Flynn;  neither  is  there  any  agreement  of 
Flynn  to  pay  Donnelly  for  them.  But  it  is  provided  in 
the  fourth  division  of  the  contract  that  Flynn  shall  pay  to 
Donnelly  one-half  of  the  purchase  price  within  a  certain 
time,     with    the  further    agreement  that  plaintiff  shall 
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receive  one -half  the  earnings  of  the  animals  for  each  month, 
at  a  specified  rate,  less  cost  of  keeping  and  working  the 
teams;  and  that,  in  the  event  that  one-half  the  purchase 
price  is  not  paid  as  agreed,  then  plaintiff  is  to  receive  com* 
pensation  for  the  entire  services  of  the  teams.  And  there 
is  a  further  agreement,  evidently  based  on  the  assumption 
that  Flynn  shall  have  paid  to  plaintiff  one-half  the  pur- 
chase price  as  stipulated,  for  equal  division  between  the 
parties  of  the  proportional  profits  made  by  Flynn  by  reason 
of  the  use  of  the  animals  in  carrying  out  the  pi*ovisions  of 
the  railroad  grading  contract.  We  think  it  is  clear  that 
this  contract  does  not  evidence  a  mere  agreement  by  Flynn 
to  repay  to  plaintiff  money  advanced  in  the  purchase  of 
these  animals.  There  is  no  agreement  for  repayment,  no 
rate  of  interest  fixed,  no  stipulation  for  payment  of  a 
share  of  the  profits  by  way  of  compensation  for  use  of  the 
money;  but,  on  the  other  hand,  there  is  an  agreement  to 
pay  one-half  the  purchase  price,  and  compensation  for  the 
use  of  the  other  undivided  one- half  of  the  property,  with 
a  share  in  the  profits  if  such  part  of  the  purchase  price  is 
paid,  and,  in  the  event  it  is  not  paid,  then  for  the  use  of 
the  entire  property. 

The  stipulation  as  to  division  of  profits  is  evidently 
imperfect,  in  that  it  does  not  provide  how  the  profits  shall 
be  apportioned  or  disposed  of  in  the  event  that  Flynn  does 
not  pay  one- half  the  purchase  price  as  stipulated.  But 
this  defect  in  the  contract  does  not  help  out  the  contention 
that  Flynn  was  to  become  the  owner  of -the  property,  with 
the  agreement  to  i^epay  to  plaintiff  the  money  invested  in 
the  purchase  of  the  animals.  We  cannot  read  the  contract 
otherwise  than  that  plaintiff  purchased  and  became  tho 
owner  of  the  animals,  and  delivered  them  to  Flynn  under 
an  arrangement  by  which  Flynn  might  become  the  owner 
of  a  one-half  interest  therein  upon  complying  with  certain 
i'onditions.  These  conditions  not  having  been  complied 
with,   the  animals  remained  the    property  of  plaintiff. 
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Plaintiff,  then,  being  the  owner  of  the  animals  at  the  time 
they  were  delivered  to  Flynn,.  the  question  is  whether 
there  was  a  conditional  sale  of  a  one-half  interest  therein^ 
so  as  to  render  such  interest  subject  to  levy  by  the  sheriff 
as  the  property  of  Flynn,  free  from  any  claim  of  plaintiff, 
in  the  absence  of  the  recording  of  any  written  instrument 
evidencing  such  conditional  sale,  as  required  by  the  pro- 
visions of  Oode,  section  2905;  it  being  conceded  that  the 
sheriff  had  no  actual  notice  of  plaintiff's  rights* 

To  constitute  a  conditional  sale  within  the  terms  of 
the  statute, .  there  must  be  a  delivery  of  possession  to  the 
purchaser,  with  the  intention  of  passing  immediate  owner- 
writtkn       ^ip?  subject  only  to  the  reservation  of  title 
hlidateu-     ^  *^®  seller  as  security  for  the  purchase  money* 
.    Sn'Sttonal      Wright    V.  Barnard,  89    Iowa,    168;    Oaar^ 
**''•  Scott  <&  Co.  V.  McAol8yll6  Iowa,  22;  Davh 

IV.  Oiddvngs,  80  Neb.  209  (46  N.  W.  Rep*  425).  If  the 
contract  is  conditional  as  to  the  transfer  of  ownership 
to  the  vendee,  so  that  on  his  failure  to  perform  the  con- 
dition no  right  as  owner  has  passed  to  him,  and  no  definite 
obligation  to  pay  the  purchase  price  has  accrued,  then, 
instead  of  the  transaction  being  a  conditional  sale,  such  as  is 
contemplated  by  the  statute,  the  delivery  of  possession  con- 
stitutes a  bailment  only,  with  a  right  of  purchase.  In 
such  a  case  the  vendee  has  only  an  executory  and  con- 
ditional agreement  for  purchase,  and  until  he  exercises  his 
right  under  such  agreement  he  remains  merely  a  bailee. 
Austin  V.  Dye,  46  N.  Y.  501;  Hamilt  'n  v.  Billington,  168 
Pa.  76(29  Atl.  Rep.  904);  Dunlap  v.  Oleaaon,  16  Mich. 
158  (98  Am.  Dec.  281). 

The  decisions  in  other  states  as  to  the  distinction  be-, 
tween  a  bailment  with  right  to  purchase  and  a  conditional 
sale  are  in  point,  even  under  our  statute,  for  the  statute 
relates  only  to  sales  transferring  ownership  with  reserva- 
tion of  title  to  the  vendor  by  way  of  security  for  the  pur- 
chate  price,  and  not  to  transactions  which,  under  the  law 
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as  existing  prior  to  the  enactment  of  the  statute,  consti- 
tuted merely  a  bailment.  Mudlong  v.  Cottrell^  64  Iowa, 
234;  Conahlev*  Lynch^  45  Iowa,  84;  Register  Co.  v.  Moloney^ 
96  Iowa,  573.  It  is  true  that  if,  without  intention  to 
transfer  immediate  ownership,  it  is  agreed  that  the  person 
to  whom  possession  is  delivered  shall  have  the  right  to 
pass  title,  then  a  sale  by  him  will  be  valid.  Wright  v. 
Barnard^  89  Iowa,  166.  But  there  is  no  such  agreement 
in  this  case.  In  short,  there  is  nothing  in  this  contract 
indicating  that  Flynn  was  to  become  the  owner  of  even  a 
half  interest  in  these  animals  unless  and  until  he  paid  one- 
half  the  purchase  price  within  the  time  agreed  upon.  The . 
first  sentence  of  division  four  of  the  contract  in  itself 
seems  to  import  an  absolute  obligation  on  Flynn  to  pay 
one-half  the  purchase  price;  but  this  he  did  not  do  within 
the  time  stipulated,  and,  taking  the  whole  contract  to- 
gether, we  think  that  Flynn  had  the  opportunity  merely  of 
becoming  a  one-half  owner,  and,  in  the  event  of  his  failure 
to  do  so,  the  ownership  remained  entire  in  plaintiflF.  We 
come  to  the  conclusion,  therefore,  that  the  animals  in 
question  were  the  property  of  plaintiff  at  the  time  they  were 
seized  by  the  sheriff,  and  therefore  that  they  were  not  sub- 
ject to  seizure  and  sale  under  attachment  against  Flynii. 
It  becomes  important,  therefore,  to  determine  anotlier 
controversy  between  the  parties  as  to  whether  there  was 
failure  on  plaintiff's  part  to  give  notice  to  the  sheriff  of  his 
s.  NOTICE  of      ownership,  such  as  to  defeat  his  right  of  recov- 

owiierseip:de-  .       i     .         ,        . /«»       -r      ^     i  . 

fects:  waiver,  ery  agaiustthc  sheriff.  In  Oode,  section  S391, 
it  is  provided  that  the  officer  is  bound  to  levy  execution  on 
any  personal  property  in  the  possession  of  defendant,  unless 
he  has  received  notice  in  writing,  under  oath,  fro»n  son)o 
other  person,  his  agent  or  attorney,  that  such  property  i;e- 
longs  to  him,  stating  the  nature  of  his  interest  therein,  h\c.  ; 
and  that,  while  failure  to  give  such  notice  shall  oor.  d^^prive 
the  party  of  any  other  remedy,  "the  officer  shall  bo  pro- 
tected from  all  liability  by  reason  of  such  levy  until  ho 
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receives  such  written  notice,'*  And  in  sections  3992,  8998^ 
it  is  provided  that  when  the  ofllcer  receives  such  notice  he 
may  require  an  indemnifying  bond,  and  may  refuse  to  levy, 
or  release  the  levy  if  already  made  before  notice  is  given,  if 
such  bond  is  not  furnished.  These  provisions  are  applicable 
in  case  of  levy  under  attachment.     Code,  section  8906. 

It  appears  that,  after  the  levy  was  made,  Flynn,  with- 
out any  authority  from  plaintiff,  but  purporting  to  act  as 
his  agent,  gave  written  notice  to  the  sheriff,  signed  and 
sworn  to  by  himself,  that  plaintiff  was  the  owner  of  the 
animals,  and  stating  that  plaintiff's  interest  in  the  prop- 
erty was  that  acquired  by  plaintiff  from  Flynn  by  virtue 
of  a  bill  of  sale  executed  by  Flynn  to  plaintiff.  This 
notice  was  insufficient  in  two  respects:  It  was  not  signed 
and  sworn  to  by  plaintiff,  nor  by  anyone  authorized  by 
him  to  act  as  his  agent  or  attorney;  and  it  wholly  mis« 
described  the  interest  of  plaintiff,  for  there  is  no  pretense 
that  any  bill  of  sale  was  ever  given  by  Flynn  to  plaintiff, 
the  interest  of  plaintiff,  as  we  have  already  determined, 
being  that  of  owner  by  virtue  of  the  original  purchase  of 
the  animals.  After  this  notice  was  served  on  the  sheriff, 
a  good  and  suflScient  indemnifying  bond  was,  however,  in 
fact  executed  by  the  attaching  creditor  of  Flynn,  and  it  is 
now  contended  for  plaintiff  that,  although  the  notice  was 
insuflScient,  any  defect  therein  was  waived  by  the  execu- 
tion of  the  bond;  in  other  words,  that  the  notice,  though 
defective,  served  its  purpose  of  inducing  the  execution  of 
the  bond,  and  that  its  suflSciency  cannot  now  be  ques- 
tioned. It  must  be  conceded  that,  had  no  bond  been 
given,  the  sheriff  would  not  have  been  liable  to  plaintiff 
for  the  sale  of  the  property,  although  in  fact  it  did  belong 
to  plaintiff,  and  not  to  Flynn.  One  object  of  the  statutory 
provision  certainly  is  to  protect  the  officer  against  liability 
for  the  sale  of  the  property  levied  on  as  that  of  the  execu* 
tion  debtor,  where  another  owning  the  property  fails  to 
give  sufficient  notice  of  his  ownership.      Raster  y.   Peaaey 
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42  Iowa,  488;  Gray  v.  Parker^  58  Iowa,  505.  But,  although 
the  notice  was  insu£Scient,  and,  if  no  indemnifying  bond 
had  been  given,  the  plaintiff  could  not  have  recovered  in 
this  action,  yet  we  think  that  the  giving  of  the  indemni- 
fying bond  was  a  waiver  of  notice;  for,  if  no  bond  had 
been  given,  the  plaintiff  might  still  have  served  on  the 
sheriff  a  suflScient  notice  under  which  his  right  would  have 
been  protected,  and  the  necessity  of  doing  so  was  obviated 
by  the  giving  of  the  bond. 

It  is  urged  that  the  sale  by  the  sheriff  was  an  emer- 
gency sale  on  account  of  the  supposed  perishable  nature 
of  the  property,  and  that  the  plaintiff  would  not  have  had 
time  within  which  to  give  a  further  sufficient  notice;  but 
we  need  not  consider  what  plaintiff's  rights  would  have 
been  had  there  been  an  emergency  sale  before  he  had  had 
reasonable  opportunity  to  give  proper  notice  of  ownership. 
We  are  compelled  to  construe  the  statutes  as  we  find  them. 
It  is  well  settled  that,  so  far  as  the  attaching  or  execution 
creditors  or  the  sureties  on  the  bond  are  concerned,  in- 
sufficiency of  the  notice  is  no  defense  to  an  action  on  the 
bond.  Whitney  v.  Oammon^  108  Iowa,  866;  Waterhouse  v. 
Black,  87  Iowa,  321. 

We  s  e  no  reason  why  the  same  principle  is  not  ap- 
plicable In  an  action  against  the  sheriff,  who  is  protected 
by  such  bond.     If  the  bond  is  valid  notwithstanding  the 
insufficiency  of  the  notice,  then  the  sheriff  has  recourse  on 
the  bond,  which,  it  is  conceded  in  this  case,  is  adequate, 
and  in  compliance  with  the  requirements  of  the  statute. 
Pleading:      ^*  ^^  arguod  that  the  plaintiff  does  not  plead 
Zol\^oi        ^^^  execution  of  the  bond  as  waiver  of  notice, 
ownership,     ^ut  the  petition   expressly  alleges  that  the 
sheriff,    in   pursuance   of    the    notice,    required    an    in- 
demnifying bond,   and  refused    to   proceed   until    such 
bond  was  furnished,  whereupon  the  bond  was  given,  and 
it  seems  to  U8  that  this  is  a  sufficient  pleading  of  waiver  of 
notice.     In  Murray  v.    Thiessen^   114  Iowa,  657,  we  held 
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that  under  allegation  of  notice  plaintiflF  could  not  introduce 
evidence  of  the  execution  of  a  bond,  but  in  the  case 
now  before  us  plaintiflF  pleaded  the  execution  of  a  bond. 
Our  conclusion  is  that  the  plaintiflf  was  the  owner  of 
the  property,  and  is  entitled  to  maintain  an  action  against 
the  sheriflf  for  wrongful  sale  thereof,  and  the  judgment  of 
the  lower  court  is  hevbrsbd. 


RoBBBT  Nbhls,  Executor,  Etc.,  Appellee,  v.  Ohablbs  Saueb 
AND  Anna  Saubb,  Appellants. 

Action  by  Administrator  to  Recover  Annuity:     sajob  defined.     A 

1  pToyision  in  a  deed  that  '  'the  grantee  is  to  i>ay  the  grantor 
the  sum  of  $200  a  year  on  each  and  every  year  daring  the  life- 
time of  the  grantor,  on  January  Ist,  and  such  i>ayment  shall 
be  a  lien  on  the  land, ' '  oonstitntes  an  annuity,  for  the  payment 
of  which  the  real  estate  stands  as  seonrity. 

Apportionment  of  an  Annuity.    Where  an  annuitant  dies  prior  to  the 

2  date  of  payment  of  the  annuity,  the  executor  cannot  compel 
an  apportionment  and  pro  rata  payment  for  the  year. 

Appeal  from  Buchanan  District  Cbwr^.— Hon.  F.  0.  Platt, 

Judge. 

Tuesday,  Febbuaby  8,  1903. 

I       The  opinion  states  the  case.     Judgment  reversed. 

Holman  cfe  French  for  appellants. 

JK  E.  Saaner  and  Ranaier  <&  Everett  for  appellee. 

Weavbb,  J. — ^The  following  are  the  admitted  facts:  On 
March  17, 1899,  Henry  Sauer,  being  the  owner  of  an  eighty- 
acre  tract  of  land  in  Buchanan  county,  conveyed  the  same 
in  fee  to  his  son,  the  defendant  Charles  Sauer.  The  only 
consideration  moving  from  the  defendant  for  the  convey- 
ance of  said  land  was  his  agreement  to  pay  to  his  father 
the  sum  of  $200  on  the  1st  day  of  January  of  each  and 
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every  year  duiing  the  latter's  lifetime.  There  is  no  written 
•evidence  of  said  agreement,  except  a  clause  inserted  in 
the  deed  given  by  the  father  to  the  son,  which  reads  as 
follows:  "The  grantee  is  to  pay  to  the  grantor  the  sum  of 
$200  a  year  on  each  and  every  year  during  the  lifetime  of 
the  grantor,  on  January  1,  and  such  payment  shall  be  a 
lien  on  the  land,"  On  January  1,  1900,  Charles  paid  his 
father  the  sum  of  $2'K)  for  the  year  1899,  and  on  October 
29,  1900,  Henry  Sauer  died.  No  part  of  the  sum  or  install- 
ment which  would  have  been  due  January  1,  1901,  having 
been  paid,  the  plaintiff,  who  is  the  executor  of  the  will 
of  Henry  Sauer,  brougljt  this  action  to  recover  the  same. 
Upon  these  facts  the  district  court  held  the  executor 
entitled  t6  recover  at  the  rate  of  $200  per  year  from  Janu- 
ary 1,  1900,  to  October  29,  1900,  the  date  of  the  father's 
death.     The  defendants  appeal 

I.  The  first  question  presented  is  whether  the  pay- 
ments which  Charles  Sauer  undertook  to  make  are  to  be 
treated  as  in  the  nature  of  an  annuity.  The  term  "annu- 
I.  ACTION  to  ^*y''  ^^^  '^^^'^  defined  as  follows:  "A  yearly 
JJ^i^f"  sum,  the  payment  of  which  is  chargeable  only 
samc^cfincd.  upon  the  porsou  of  the  grantor."  2  Black- 
«tone,  Commentaries,  40.  "A  yearly  payment  of  a  certain 
€um  of  money  granted  to  another  in  fee  or  for  life  or  for 
years."  Kearney  v.  Cruikahank^  117  N.  Y.  95(22  N.  E. 
Rep.  580). 

The  earlier  and  many  of  the  later  authorities  speak  of 
an  annuity  as  being  chargeable  only  on  the  person  of  the 
grantor,  yet  the  term  is  also  used  as  embracing  any  fixed 
flum  granted  or  bequeathed,  payable  at  regular  periods; 
and  may,  when  such  intention  is  expressed,  be  chargeable 
on  real  estate  as  well  as  on  the  person.  Bacon,  Abridg- 
ment, title  "Annuity";  Hortonv.  Cook,  10  Watts,  125  (86 
Am.  Dec.  151);  In  re  Apple's  Estate^  66  Cal.  488  (6  Pac. 
Rep.  7);  Bates  v.  Barry,  125  Mass.  88  (28  Am.  Rep.  207), 
Warren  V.  Gregg,  116  Mass.   804;  Blight  v.  Blight,  51  Pa. 
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420;  Pearson  v.  Chace^  10  R  L  455;  Moaser  v.  Leaker^  16  i 
Pa.  87  (25  Atl.  Rep.  ]085):  Gallaher  v.  Uerlert,  117  111. 
160  (7  N.  E.  Rep.  511);  De  Haven  v.  Sherman^  181  111.  115 
(22  N.  E.  Rep.  711,  6  L.  R.  A.  745).  In  Eeizer  v.  Heizer, 
71  Ind.  526  (86  Am.  Rep.  202),  the  contract  in  litigation 
provided  that  the  grantor,  for  a  valuable  consideratior, 
would  pay  to  "Samuel  Heizer  the  sum  of  $100  annually  on 
the  6th  day  of  October  of  each  year  during  his  natural 
life.**  The  court,  in  construing  this  language  says,  "The 
sum  thus  to  be  paid  comes  clearly  within  the  legal  defin- 
ition  of  an  annuity.**  The  same,  we  think,  may  be  said 
of  the  contract  in  the  present  case.  The  payment  pro- 
vided for  is  a  fixed  or  stated  sum.  It  is  payable  yearly 
upon  a  date  certain  for  the  term  of  the  life  of  the  prom- 
isee, and  it  is  primarily  a  personal  charge  or  liability  upon 
the  promisor,  for  which  the  real  estate  stands  as  security 
only.  There  seems  to  be  nothing  in  the  contract  to  justify 
us  in  treating  the  claim  of  the  father  as  rent 

II.     Assuming  that  the  obligation  of  the  defendant 
was  to  pay  his  father  an  annuity  for  life,  is  he  bound  to 
pay  the  latter*s  executor  anything  upon  such  agreement 
2,  samk:  ap-      ^^^  ^'^^*  portion  of  the  year  between  January 
Sf  an^JSi?-^   1»  1900,  the  date  of  the  last  payment,  and 
*^y-  October    ::9,   1900,  the  date  of  the  father's 

death?  As  a  matter  of  first  impression,  there  would 
seem  to  be  no  valid  reason  why  an  annuity  based  upon  a 
valuable  consideration,  and  not  created  as  a  matter  of 
bounty  or  personal  favor,  should  not  be  thus  apportioned; 
but  we  have  been  unable  to  find  more  than  a  single  case — 
Fisher  v.  Fisher^  5  Pa.  Law  J.  178 — in  which  this  distinc- 
tion is  recognized.  The  practically  universal  holding  of 
the  courts  appears  to  be  that  an  annuity  will  not  be  ap- 
portioned, and,  if  the  annuitant  dies  during  the  year, — 
even  though  it  be  on  the  last  day  before  the  payment  falls 
due, —  the  right  to  demand  the  annuity  dies  with  him, 
and  his  executor  can  recover  no  part  of  it     Heizer  v. 
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Heizer^  8upra\     Nading  v.  ElliotU  186  Ind.   261  (86  N.  E. 
Eep.   695);    Wiggin  v.   .Sire^^,  6  Mete.  (Mass. )  194  (89  Am. 
Dec  716);  Chase  v.  Darby,  110  Mich.  314  (68  N.  W.  Rep.  ]5» 
64  Am.  St  Rep.  847);  Irving  v.    Rankine,  79  N.  Y.   686; 
Stewart  v.  Swainiy  13  Phila.  185;  2  Oycl.  Law  &  Proc.  468; 
In  re  Cvshing's  Will,  58  Vt.  398  (5   Atl.  Rep.  186).     In 
Manning  v.   Randolph,  4  N.    J.  Law,  159,   the  annuitant 
died  only  eight  days  before  the  payment  became  due,  but 
the  court  there  says^    **No  principle  is  better  settled  than 
that,  if  a  bond  be  for  the  payment  of  an  annuity  at  a  day 
certain,  and  the  annuitant  dies  before  the  day,  the  annuity 
for  that  year  is  losf    See,  alfiPO,  cases  of  Lackawanna 
Iron  cfe  Coal  Co,,  37  N.  J.  Eq.  26,  and  Tracy  v.  Strong,  2 
Oonn.  662.     Indeed,  the  doctrine  of  the  common  law  in  thia 
respect  seems  to  have  included  rents,  pensions,  and  other 
periodical  payments,  except  interest  upon  money  loaned. 
Wilson's  Appeal,  108  Pa.  844  (56  Am.  Rep.   214;)  In  re 
Foote,  22  Pick.  299;  Hoagland  v.    Crum,  118  IlL  865  (5& 
Am.  Rep.  424);    Zule  v.  Zule,  24  Wend.  76  (35  Am.  Dec 
600).     This  rule  has  been  abolished  or  changed  by  statute 
in  many  states.     In  this   state   apportionment  has  been 
provided  for  in  cases  of  life  tenancy.    Code,  section  2988,. 
but  no  attempt  has  been  made  to  modify  the  rule  of  the 
oommon  law  in  respect  to  annuities.     There  seems,  there- 
fore, no  escape  from  the  conclusion  that,  Henry  Sauer  hav- 
ing  died  before  the  arrival  of  the  day  on  which  the  pay- 
ment became  due,  no  right  to  recover  thereon  passed  to 
his  executor. 

The    judgment  of  the    district    court    is  therefore 

SBYBRSBD. 
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IfiOHASL  O'Mblia  v«  M.  0.  HoFFMBYEB,  Defendant,  Edward 

A.  Hitchcock,  Administrator  of  the  Estate  of  Frank 

B.  Hoffmeyer,  Deceased,  Garnishee,  and  Sophia  0. 
McOoY,  et  aly  Intervenors,  Appellants. 

Action  to  Reach  Funds  in  Hands  of  Garnishee:     answer  of  gar- 
nisheb:     failure  to  reply  to.     Where  the  real  parties  in 

1  interest  intervene  in  a  i5roceeding  and  seek  to  reach  the  funds 
in  the  hands  of  a  garnishee,  the  garnishee  is  not  interested  in 
the  disposition  of  the  funds,  and  a  failure  to  reply  to  his  ans- 
wers alleging  the  same  facts  as  are  set  up  in  the  petition  of 
intervention  is  not  an  admission  of  such  facts. 

•Proceeds  of  Life  Insurance:    when  subject  to  debts  of  dbcbabrd ; 

2  EViDENOB.  Evidence  considered  and  found  insufficient  to  con- 
stitute a  special  contract  for  the  appropriation  of  funds  from  a 
life  insurance  policy  as  required  by  Code  section  8818. 

Appeal  from  Muscatine  District   Court — Hon.    A.    H. 
House,  Judge. 

Wednesday,  February  4,  1908. 

F.  B.  Hoffmeyer  died  January  7, 1899.  He  was  unmar- 
ried, and  left  a  certificate  of  insurance  in  the  Modern 
Brotherhood  of  America  for  $2,000,  payable  to  himself  or 
legal  representatives.  Edward  A-  Hitchcock  was  appointed 
administrator  of  the  estate  January  80,  1899,  and  received 
$1,996.40  on  this  certificate  the  same  day.  Two  days  later 
execution  was  issued  on  a  judgment  rendered  in  favor 
of  Michael  O'Melia  against  M.  0.  Hoffmeyer,  the  mother 
of  the  deceased,  and  W.  F.  Hoffmeyer,  a  brother,  for  $889, 
September  26,  1891,  and  the  administrator  duly  served 
with  notice  of  garnishment.  At  the  April  term  of  court 
the  garnishee  answered^  orally  stating  the  above  facts  only. 
On  the  20th  day  of  that  month  the  six  brothers  and  sisters 
of  deceased  filed  a  petition  of  intervention,  in  which  they 
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alleged  that  M.  €•  Hoffmeyer  had  assigned  to  them  the 
certificate  of  insurance  in  satisfaction  of  an  existing  in- 
debtedness, and  prayed  that  the  administrator  be  ordered 
to  pay  the  money  over  to  them.  The  judgment  plaintifi 
answered  May  28d.  An  amendment  to  the  petition  ol 
intervention  was  filed  September  18,^  1900^  to  which  the 
judgment  plaintiff  responded  October  10th  following,  and 
on  the  same  day  the  garnishee  filed  an  additional  answer  in 
writing,  setting  up  substantially  the  same  matters  as 
interveners.  August  14, 1899,  Peter  N.  Campbell  and  Fred 
Qiester  intervened,  alleging  in  their  petitions  the  recovery 
of  judgments  against  M.  0.  Hoflfmeyer^  the  fraudulent  as- 
sign mont  of  the  certificate  of  insurance,  and  prayed  for  the 
establishment  of  liens  on  the  fund  in  the  administratos^s 
hands  for  the  satisfaction  of  their  judgments.  Upon  trial 
to  the  court  without  a  jury,  the  garnishee  was  ordered  to 
pay  the  judgments  from  the  fund  in  his  hands  in  the  order 
mentioned.  The  intervening  children  of  M.  0.  HoflFmeyer 
and  the  administrator  appeal. — Affirmed. 

Jayne  cfe  Hcffmnn  for  appellants. 

Horan  <&  Devitt  and  John  H.  Hanley  for  appellees. 

Ladi),  J. — The  oral  answer  of  the  administrator  as 
garnishee,  taken  in  open  court,  was  to  the  effect  that  he 
had  received  payment  of  the  indemnity  on  the  life  of 
1.  ANswBRof  deceased.  As  neither  wife  nor  children  sur- 
SiSlt*t?'  vived  him,  and  his  father  had  died  in  1871, 
reply  to.  j^jg  mother,  M.  0.  Hoffmeyer,  the  judgment 
defendant,  was  his  sole  heir.  In  the  absence  of  any 
speciul  contract  or  arrangement,  the  money  was  not  sub- 
ject t.0  the  payment  of  his  debts,  and  the  garnishee  held 
the  money  for  her  only.  Section  1805,  Oode.  But  it  was 
not  exempt  from  the  payment  of  her  debts,  and  plaintiff, 
on  the  answer  as  made,  was  entitled  to  judgment  against 
the  garnishee.     There  was  no  occasion,  then,  for  a  contro- 
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verting  pleading.  The  record  was  in  this  condition  when 
the  issues  with  respect  to  the  prior  assignment  of  the  in- . 
surance  policy  were  raised  by  the  x>etition  of  intervention 
filed  April  20,  1899.  That  alleged  that  deceased  wits 
largely  indebted  to  each  of  his  six  brothers  and  sisters; 
that,  to  provide  a  fund  to  pay  them,  he  had  procured  the 
insurance  in  question,  payable  to  his  estate,  and  that  M. 
O.  Hoffmeyer,  had,  in  recognition  of  their  right  to  the 
indemnity,  assigned  her  apparent  interest  therein  to  them. 
The  answer  of  plaintiff,  filed  within  a  month,  put  in  issue 
these  allegations,  and  set  up  afSrmatively  that  the  assign- 
ment, if  executed,  was  without  consideration,  and  in  fraud 
of  creditors.  On  September  16,  1900,  sixteen  months 
later^  the  interveners  for  the  first  time  made  the  claim  in 
an  amendment  to  the  petition  that  the  consideration  was 
a  debt  owing  from  their  mother  to  them;  and  substan , 
tially  the  same  answer  was  interposed  on  the  10th  of 
October  following.  On  the  same  day  the  garnishee  filed 
an  additional  answer,  pleading  the  same  matters  as  ap- 
peared in  the  petition  of  intervention  and  amendment 
thereto.  To  this  there  was  no  response  from  the  judgmsnt 
plaintiff,  and  apx)ellant  now  insists  that  the  statements 
contained  therein  ought  to  have  been  taken  as  true.  See 
Bean  v.  Barney^  10  Iowa,  498;  Meeker  v.  Sanders^  6  Iowa, 
61.  Ordinarily,  the  garnishee,  if  informed  of  the  assign- 
ment of  the  debt  owing  by  him,  is  bound  to  make  this 
known  in  his  defense.  Large  v.  Moore^  17  Iowa,  258.  The 
rule  is  otherwise,  however,  where  the  assignees  of  the 
debtor,  the  real  parties  in  interest,  intervene,  and  under- 
take for  themselves  to  assert  their  claims  to  the  property^ 
In  such  a  case  there  is  no  occasion  for  the  garnishee  to  do 
otherwise  than  hold  the  funds  indifferent  as  between  the 
parties,  and  bide  the  result  of  their  litigation.  Daniels 
V.  Clarkj  88  Iowa,  656. 

The  question  to  be  determined  in  the  instant  case  was 
wliptbpr  interveners  or  the  judgment  defendant  had  title 
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At  the  time  notice  of  garnishment  was  served.  Bank  v. 
Wolf^  lOX  Iowa,  61 9  section  8988,  Oode.  If  the  decision 
had  been  for  the  interveners,  the  judgment  would  of 
necessity  have  awarded  them  the  money  in  the  garnishee's 
hands.  As  it  was  otherwise,  their  petition  was  dismissed, 
•and  the  money  merely  relieved  from  the  claims  of  the 
interveners.  It  then  belonged  to  Mrs.  Hoffmeyer,  and 
was  properly  ordered  to  be  turned  over  to  her  creditors. 
The  assignees  might  have  waived  their  claims,  notwith- 
standing the  protest  of  the  garnishee.  They  might  refuse 
to  set  up  matters  material  to  the  controversy  in  disregard 
to  his  wishes.  He  had  no  right  to  control  the  litigation, 
and,  inasmuch  as  they  undertook  to  assert  their  own  claims, 
his  pleading  restating  these  was  properly  disregarded. 

IL  From  what  has  been  said  it  is  plain  that  the 
issues  were  triable  on  the  law  side  of  the  calendar.  Bank 
V.  Studefnann^  74  Iowa,  104.  The  pleadings  were  entitled 
AS  in  law,  and  trial  by  jury  expressly  waived.  The  reconl 
discloses  no  reason  for  not  treating  it  here  as  an 
Action  at  law. 

III.  Our  statute  provides  that  "the  avails  of  any  li  e 
or  accident  insurance  ♦  ♦  ♦  are  not  subject  to  the 
•debts  of  the  deceased  except  by  special  contract  or  ar- 
J.  Proceeds      raugemeuf    Section  8818,  Oode.      The  evi- 

of  life  insttr- 

nncc:  when    douco  showed  that  the  administrator  procured 

subject  to  '^ 

debts  of  de-    the  certificate  of  insurance  from  one  of  the 

ceased:  evi- 
dence, interveners,  Mrs.  McOoy.     The  deceased  had 

said  to  several  i>ersons  that  he  intended  the  indemnity 
derived  therefrom  to  be  used  in  payment  of  his  indebted- 
ness to  his  brothers  and  sisters  and  to  one  White;  that  he 
had  placed  it  with  Mrs.  McOoy  so  that,  if  anything  happened 
to  him,  they  might  have  something  to  come  back  on  tu 
collect  for  his  debt;  and  that  he  knew  she  would  do  right 
with  the  rest  of  them.  This  evidence  falls  far  short  oi 
establishing  any  special  contract  or  arrangement  such  a^ 
contemplated  by  the  statute.     He  may  have  entertainer' 


448  Wood  v.  Rankin  Bbos.  [119  Iowa 

the  purpose  as  stated,  but  it  was  never  consummated  ia 
a  mutual  understanding  between  himself  and  creditors. 
Larrahee  v.  Palmer^  101  Iowa,  182,  188, 

IV.  The  assignment  was  executed  by  Mrs.  Hoffmeyer. 
The  court  found  this  was  done  with  the  intention  of  de- 
feating creditors.  A  review  of  the  evidence  will  be  of  no- 
benefit.  SuflBce  it  to  say  that  the  finding  of  the  court  i& 
sustained  by  the  evidence.  Appellant  contends  that  there 
is  no  evidence  of  the  insolvency  of  W.  F.  Hoffmeyer,  the 
other  judgment  defendant.  If  this  be  conceded  as  essen- 
tial,  it  is  to  be  said  that  the  record  shows  two  judgments 
of  over  $800  each  and  another  of  more  than  $600  were  re- 
covered against  him  in  1891,  and  a  fourth,  for  $538.70,  in 
1898.  An  execution  had  been  returned  on  one  of  these, 
satisfied  only  in  part.  The  remainder  and  the  other  three 
judgments  are  uncollected.  This  evidence,  in  the  absence 
of  any  explanation,  indicates  that  he  was  insolvent.  The 
motion  of  appellee  to  afDrm  is  disposed  of  by  recent  de- 
cisions. — Affirmed. 


FoLLis  A.  Wood,  v.  Rankin  Bro?.,  Geo.  Palmer  &  Oo.,. 
AND  0.  S.  Foster,  Sheriff,  Appellants. 

Action  to  Enforce  Judgment   Lien:     rights  of  junior  judgment 
1     UEN  HOLDER.    Where  real  property  is  sold  on  execntion  nnder 
a  judgment,  a  junior  judgment  creditor  who  fails  to  redeem 
as  provided  in  Oode,  sections  4045  and  4046,  has  no  right  or  in- 
terest in  the  property  which  equity  will  enforce. 

Appeal  from  Page  District  Court — Hon.  W.  R  QnBENy 

Judge. 

Wednebdat,  February  4,  1908. 
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Action  in  equity  to  enjoin  the  sale  of  certain  premises' 
under  execution.      Defendants    ask  to    be    allowed,   as 
judgment  creditors,  to  redeem  from  plaintiff,  holding  title 
to  the  premises  under  sheriff's  sale.     Decree  for  plaintiff, 
from  which  defendants  appeal — AfHrmed. 

Charles  Smith  Keenan  for  appellants. 

Jennings  <&  Crose  for  appellee. 

MoOlain,  J. — Without  professing  to  be  able  to  under* 
stand  exactly  the  record  as  presented  in  appellants'  abstract 
and  appellee's  additional  abstract,  we  find  the  essential 
facts  of  the  case  to  be  that  the  premises  to  which  the  action 
relates  belonged  in  1895  to  one  Hall,  and  were  occupied  by 
him  and  his  wife  as  a  homestead;  that  the  premises  were 
abandoned  as  a  homestead  not  later  than  1895;  that 
plaintiff  claims  title  to  said  premises  under  an  execution 
sale  thereof  made  in  1896  under  a  judgment  of  a  justice 
of  the  peace,  filed  in  the  office  of  the  clerk  of  the  district 
court  on  the  81st  day  of  October,  1896,  while  defendants, 
Rankin  Bros,  and  Geo.  Palmer  &  Oo.  claim  a  lien  on  the 
same  premises  under  judgments  rendered  against  said  Hall 
.  on  November  20,  1895,  and  are  threatening  to  issue 
execution  on  such  judgments,  and  cause  the  premises  to 
be  sold.  Plaintiff  asks  that  this  threatened  action  of 
defendants  be  enjoined,  while  defendants  ask  that  they 
be  allowed  to  redeem  in  equity  from  the  sale  under  which 
plaintiff  claims  title.  Plaintiff  or  his  grantors  have  bought 
up  other  judgment  liens  against  the  premises,  but  the 
nature  of  these  iens,  or  plaintiff's  rights  thereunder,  need 
not  be  considered  in  determining  the  vital  question  in  the 
case.  The  essential  fact  is  that  defendants  held  judgment 
liens,  on  the  premises  at  the  time  they  were  sold  by  the 
sheriff    under  a  prior    judgment   lien,  and,  instead    of 
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making  the  statutory  redemption  from  the  sale,  they 
waited  until  the  expiration  of  the  statutory  period,  and 
then  caused  execution  to  be  issued  and  levied  on  the 
premises.  Appellants  argue  the  case  to  some  extent  on 
the  theory  that  the  liens  of  their  judgments,  and  the 
judgment  under  which  plaintiff  claims  title  by  execution 
sale,  attached  concurrently  at  the  expiration  of  the  home- 
stead right  of  Hall,  and  invoke  the  authority  of  Kiaterson 
V.  TatCy  94  Iowa,  t^5,  in  support  of  their  contention  that  in 
such  a  case  one  judgment  creditor  who  has  acquired  title 
under  a  prior  execution  cannot  enjoin  further  sale  of  the 
premises  under  judgments  which  became  liens  as  of  the 
same  date  as  his  own. 

But  we  do  not  find  that  the  record  supports  the 
contention  that  the  judgments  became  liens  concurrently, 
and  therefore  do  not  pass  upon  this  question.  As  we 
understand  the  record,  the  sale  under  which  plaintiff 
claims  was  in  pursuance  of  a  judgment  which  was  a  lien 
on  the  premises  before  defendant's  judgments  were 
rendered,  and  we  therefore  have  the  simple  question 
whether  a  junior  judgment  lienholder  may  redeem  in 
equity  from  a  sale  made  and  deed  executed  under  a  prior 
judgment  lien.  Appellants'  position  is  that,  until  their' 
judgment  liens  are  cut  off  by  equitable  foreclosure,  their 
right  to  redemption  continues.  This  is,  no  doubt,  true  as 
between  a  mortgagee  and  a  judgment  creditor  having  a 
lien  junior  to  that  of  the  mortgage,  but  attaching  prior  to 
the  bringing  of  an  action  to  foreclose  such  mortgage,  for 
the  mortgagee  has  a  mere  equity,  which  can  only  be 
enforced  by  foreclosure,  and  in  a  foreclosure  proceeding 
all  persons  having  liens  on  the  premises  should  be  made 
parties.  Wiedner  v.  Thompson^  66  Iowa,  283.  This  doctrine, 
no  doubt,  applies  wherever  an  equitable  lien  is  sought  to 
be  foreclosed.  Virden  v.  Shepard^  72  Iowa,  546;  Machine 
Co.  V.  Llewellyn^  96  Iowa,  745.  But  plaintiff  is  not  claim- 
ing   under    any    foreclosure    proceeding,   but    under  an 
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ordinary  execution  sale  to  enforce  a  judgment.  The  lien 
of  a  judgment  is  purely  statutory.  Welton  v.  Tizzardy  15 
Iowa,  495.  And  the  rights  of  different  judgment  lien- 
holders  are  to  be  determined  by  statutory  provisions  as  to 
redemption  from  execution  sales  (Code,  sections  4045, 
4046),  without  the  necessity  of  any  proceeding  in  equity. 
One  who  buys  at  a  sale  under  a  junior  judgment  takes 
subject  to  the  right  of  the  holder  of  the  senior  judgment 
to  enforce  his  claim  against  the  property,  subject  only  to 
redemption  (Matless  v.  Sundin^  94  Iowa,  111;  Marshall  v. 
McLean^  3  G.  Greene,  363),  while,  on  the  other  hand,  the 
liolder  of  a  junior  judgment  lien  has  no  redress,  as  against 
'a  sale  of  the  property  under  a  senior  judgment,  save  by 
statutory  redemption.  As  the  appellants  in  this  case  did 
not  make  statutory  redemption,  although  they  had  the 
opportunity  to  do  so,  their  liens  on  the  premises  were  cut 
off  and  effectually  barred  by  the  sale  under  the  senior 
judgment  lien,  through  which  plaintiff  claims  title. — 
Affirmed. 


Rot  0.  Jenckes,  Appellant,  v.  John  E.  Rice,  et  aL  JS^si 

Action  to  Recover  on  a  Contract:     renewal  of  promise  to  pay: 
suspension  of  statute  of  ldotation.     a  letter  stating  *  *  i  can- 

1  not  tell  where  I  can  get  money  enough  to  pay  the  note,  but  as 
true  as  God,  I  will  send  it  as  soon  as  I  can  get  it"  is  a  renewed 
promise  in  writing  to  pay,  and  suspends  the  statute  of 
limitations. 

Promissory  Note:     effect  of  conditional  payment.      An  instru- 

2  ment  which  promises  to  jwiy  a  certain  sum  of  money  but  con- 
tains the  express  condition  that  it  shall  be  **void  and  nonpay- 
able"  on  tho  happening  of  a  certain  condition,  is  not  a  prom- 
issory note  but  a  contract  of  indemnity,  and  in  our  action 
thereon  it  is  necessary  to  allege  and  prove  actual  damages. 

Sale  of  Contract  of  Indemnity:     by  pledgee.     The  pledge  of  a 
8     contract  of  indemnity,  held  as  collateral  surety  for  a  debt,  can- 
not sell  the  same  and  x)ass  absolute  title,  but  simply  his  inter- 
est therein. 
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Appeal  from  Polk  District  Court. — Hon.   0.   P.   Holmes, 

Judge. 

Wednesday,  February  4,  1903. 

This  is  an  action  at  law  to  recover  on  the  following 
instrument:  "$2,000.00.  Des  Moines,  Iowa,  May  4th,  1890. 
Six  months  after  date,  for  value  received,  we  jointly  and 
severally,  as  principal,  promise  to  pay  to  the  order  of 
Spencer  M.  Kice  the  sum  of  two  thousand  dollars,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date 
if  not  paid  at  maturity,  and  attorney's  fees  if  suit  is 
instituted*  upon  this  note.  This  note  is  given  to  secure 
S.  M*  Rice  against  the  loss  of  $2,000  subscription  in  the 
syndicate  of  the  Gray's  Harbor  Land  &  Imp.  Co.,  and  is 
void  arid  nonpayable  whenever  said  $2,000  shall  have  been 
derived  from  said  syndicate.  John  E.  Rice."  A  brief 
history  of  the  transactions  connected  with  it  are  stated 
herein.  John  E.  Rice  was  promoting  the  sale  of  stock  in 
the  syndicate  of  the  Gray's  Harbor  Land  &  Improvement 
Oomany,  a  concern  in  which  he  had  a  financial  interest. 
In  April,  1890,  he  visited  his  codefendant  and  brother  at 
his  home  in  Terre  Haute,  Ind.,  and  tried  to  sell  him  some 
of  the  stock,  but  without  success  at  that  time.  Some 
little  time  thereafter  he  reached  Des  Moines.  In  the 
meantime  the  plaintiff  and  the  defendant,  Spencer  M. 
Rice,  had  concluded  they  would  each  take  $1,000  of  the 
stock  in  question.  Thereupon  the  latter  telegraphed  John 
E.  Rice  at  Des  Moines,  Iowa,  asking  if  he  could  get  $2,000 
of  the  stock.  The  answer  by  telegram  was:  "To  Dr.  S. 
M.  Rice:  Of  course.  Same  offer.  Deposit  money  as 
before.  ♦  *  *  Rush  by  Tuesday."  After  sending  this 
telegram,  John  E.  Rice  executed  and  forwarded  to  Spencer 
M.  Rice  at  Terre  Haute  the  instrument  sued  on.  Jenckes 
and  Spencer  M.  Rice  borrowed  $2,000  of  a  Terre  Haute  bank 
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on  their  joint  not-e,  and  put  it  into  this  stock.  Tliis  note 
was  renewed  several  times,  but  was  finally  surrendered, 
and  the  individual  notes  of  Jenckes  and  Rice  for  one-half 
of  the  amount,  each,  accepted  in  its  place,  and  Rice 
deposited  the  iijstrument  sued  on  and  the  certificate  of  his 
interest  in  the  land  of  the  improvement  company  as  coll- 
ateral security  for  his  note.  Jenckes  put  up  collateral 
security  for  his  own  note  and  for  Rice^s  note,  which  latter 
fact  was,  however,  unknown  to  Rice.  Rice  did  not  pay 
his  note,  and  the  bank  served  notice  on  both  him  and 
Jenckes  that  the  collateral  given  by  them  would  be  sold  at 
public  auction,  and  the  proceeds  applied  on  their  debts. 
The  collateral  given  by  Rice  was  sold  at  such  sale  to  the 
plaintiflF,  the  instrument  in  suit  for  $30  and  the  certificate 
for  $20,  the  total  amount  of  which  was  just  enough  to  pay 
the  costs  of  the  sale.  Jenckes  thereupon  paid  the  bank 
the  amount  due  on  Rice^s  note,  took  the  same,  and  brought 
suit  and  recovered  a  judgment  thereon  before  the  judg- 
ment in  this  case  was  rendered,  and  that  judgment  has 
since  bee^  paid.  This  action  is  to  recover  $2,000  and 
interest  against  John  E.  Rice  as  maker  and  Spencer  *M. 
Rice  as  indorser  of  the  instrument  set  out.  There  was  a 
directed  verdict  for  the  plaintiff  against  both  defendants 
for  the  full  amount  thereof,  principal  and  interest.  The 
court  adjudged,  however,  that  the  sale  of  the  collateral  to 
Jenckes  did  not  vest  the  absolute  ownership  thereof  in 
him,  but  simply  subrogated  him  to  the  rights  of  the  bank; 
and  it  was  ordered  that  upon  payment  of  the  judgment 
against  Spencer  M.  Rice  on  his  note  to  the  bank,  and  the 
taxes  and  interest  thereon  paid  on  his  interest  in  the 
syndicate  land,  the  judgment  herein  be  assigned  to  Spencer 
M.  Rice,  and  that  he  be  subrogated  to  the  plaintiff's 
interest  therein.  Both  parties  appeal.  The  plaintiff, 
having  first  perfected  his  appeal,  will  be  designated  as  the 
appellant. — AMrmed  on  plaintiff's  appeal,  and  on  defend- 
ants' appeal  reversed. 
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Dudley  cfe  CoMn  for  appellees. 

St.  John  <&  Stevenson  for  appellants. 

Sherwin,  J.— The  defendant  Jghn  E.  Rice  was  a 
resident  of  the  state  of  Washington  when  he  executed  the 
instrument  in  suit,  and  has  ever  since  resided  there, 
I.  REMOVAL  while  the  plaintiff  was  then  and  still  is  a 
to  pa^yTs^s-  resident  of  Indiana.  We  need  not  determine, 
lutute"of  however,  whether  the  action  was  barred  by  the 
imi  a  ion.  Washington  statute  pleaded  and  proven,  be- 
cause we  find  that  such  bar,  if  it  ever  existed,  was  removed 
by  the  defendant's  new  promise  in  writing  to  pay  in  his 
letter  to  Spencer  M.  Rice  under  date  of  February  24,  1898, 
in  which  he  said,  **I  cannot  tell  where  I  can  get  money 
enough  to  pay  the  note,  but,  as  true  as  God,  I  will  send  it 
as  soon  as  I  can  get  it."  The  contention  that  this  language 
may  have  referred  to  the  individual  note  which  Spencer 
had  given  the  bank  is  not  sustained  by  the  record.  The 
letter  refers  to  the  instrument  in  suit  directly  and  explic- 
itly in  other  parts  thereof,  and  its  entire  tenor  shows 
conclusively  what  he  meant  in  the  sentence  quoted,  for  no 
other  note  is  mentioned  in  the  entire  letter. 

We  cannot  agree  with  the  contention  of  the  appellant 
that  the  instrument  before  us  is  a  promissory  note.  A 
promissory  note  is  an' unconditional  written  promise  to  pay 
2  PROMISSORY  ^bsolutely  and  at  all  events  a  sum  certain  in 
Sr<Snakionai  mouey,  and  this  the  instrument  clearly  does 
payment.  ^^^  ^^^  j^  coutaius  an  express  condition  that 
it  is  **void  and  nonpayable"  upon  the  happening  of  a 
certain  event,  and,  in  addition  thereto,  it  states  that  it 
was  given  to  indemnify  S.  M.  Rice  against  a  loss  on  his 
investment  in  the  stock  in  question.  It  is  true  that  the 
clause  containing  this  statement  speaks  of  the  instrument 
as  a  note,  and,  if  the  condition  and  statement  of  the  pur- 
pose for  which  it  was  executed  were  not  present,  it  would 
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in  fact  be  a  note;  but  the  entire  instrument  must  be  con- 
strued together,  and,  when  so  construed,  we  think  it  clearly 
shows  that  it  was  intended  and  understood  as  a  contract 
of  indemnity  only.  Certain  it  is,  however,  that,  if  not  so 
construed,  it  cannot  be  held  to  be  a  promissory  note,  and, 
being  ambiguous,  its  character  would  then  be  determined 
in  the  light  of  the  surrounding  circumstances,  and,  con- 
sidering these,  no  doubt  is  left  as  to  the  intent  and  mean- 
ing of  the  parties.  Rush  v.  Carpenter^  54  Iowa,  182. 
Furthermore,  the  instrument  in  all  essential  particulars 
is  like  that  under  consideration  in  Ellett  v.  Eberta^  74 
Iowa,  597,  which  was  held  not  to  be  a  promissory  note, 
and  in  which  Oreen  v.  Austin^  7  Iowa,  521,  and  Rush  v. 
Carpenter^  supra,  were  distinguished.  It  being  a  con- 
tract of  indemnity  only,  it  was  necessary  for  the  plaintiff 
to  allege  and  prove  that  actual  damage  had  been  sustained. 
Moreover,  we  are  of  the  opinion  that  the  sale  of  the 
collateral  security  by  the  bank  did  not  vest  the  absolute 
title  therein  in  the  plaintiflf.  It  is  undoubtedly  the  rule 
3.  Sale  of  ^^^^  *^®  pledgee  of  personal  property  in  the 
indcSSuy^  shape  of  goods  and  merchandise  .or  tangible 
by  pledgee,  chattels  of  any  kind  may  sell  the  same,  after 
default,  upon  proper  notice  to  the  pledgor;  but  this  rule 
has  been  quite  generally  held  not  to  apply  to  choses  in 
action  or  commercial  paper,  other  than  stocks  and  bonds, 
unless  the  contract  so  provides;  and  the  reason  for  this 
exception  is  that  such  securities,  not  being  usually  market- 
able at  their  fair  value,  would  generally  be  sold  at  a 
sacrifice,  and  an  injustice  would  thus  be  done  the  debtor, 
and  it  cannot  be  presumed  that  it  was  the  intention  of  the 
parties  thus  to  deal  with  the  securities.  22  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  88^;  Wheeler  v.  Newhould,  16  N.  Y.  392; 
Fletcher  v.  Dickinson,  7  Allen,  28;  Banking  Co.  v.  Lewis, 
12  N.  J.  Eq.  828;  Joliet  Iron  cfe  Steel  Co.  v.  Scioto  Fire 
Brick  Co.,  82  111.  548  (25  Am.  Rep.  841);  Manufacturing 
Co.  V.  Gray,  19  Colo.  149  (84  Pac.  Rep.   1000);  Stevens  v. 
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Wiley^  165  Mass.  402  (48.  N.  E.  Rep.  177),  and  see  note  in 
43L.  R.  A.  787;  Cleghomv.  Iruat  Co.^  57  Minn.  841  (59 
N.  W.  Rep.  320,  47  Am.  St  Rep.  615);  Whitteker  v.  Gas 
Co.y  16  W.  Va.  717;  Jones,  Pleading,  661.  The  justness 
of  this  rule  cannot  fail  to  be  recognized  in  this  case, 
where  collateral  security  now  worth  its  face  value  was 
sold  for  $80.  In  Rohinaon  v.  Hurley^  11  Iowa,  410,  the 
contract  provided  for  a  sale  of  the  collateral,  and  the 
question  we  are  now  considering  was  not  involved;  hence 
the  language  therein  to  the  effect  that  the  pledgee  may 
sell  upon  notice  must  be  held  dictum^  and  not  binding 
upon  us.  The  bank  had  no  interest  in  the  collateral  except 
as  a  pledgee,  and  it  could  not,  therefore,  sell  or  assign  a 
greater  interest  than  it  had,  which  was  the  security  of  the 
S.  M.  Rice  note.  It  might  lawfully  sell  and  transfer  its 
debt  against  Rice,  and  transfer  with  it  the  collateral  held 
to  secure  its  payment,  but  nothing  more ;  and,  when  the 
note  so  secured  is  paid,  the  plaintiff  has  no  further  interest 
in  or  right  to  the  collateral.  The  judgment  against  John 
E.  Rice  was,  therefore,  too  large  in  any  view  of  the  case, 
for  he  could  be  held  for  no  greater  sum  than  the  amount 
due  on  the  S.  M.  Rice  note,  and  the  court  properly  held 
that  the  latter  should  be  subrogated  to  the  rights  of  the 
plaintiff  upon  payment  of  the  judgment  against  him  on  his 
personal  note.  It  being  admitted  that  such  judgment  has 
been  paid,  it  is  not  necessary  to  determine  whether  a  per- 
sonal judgment  should  have  been  rendered  against  S.  M. 
Rice  herein. 

The  judgment  is  affirmed  on  the  plaintiff's  appeal, 
and  on  the  defendants'  it  is  reversed. 

Bishop,  J. ,  took  no  part. 
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J.  P.  FoLBT,  Appellee,  v.  J.  0.  Brocksmit,  Administrator 
of  the  Estate  of  Edward  Lynch,  Deceased,  Appellant. 

Action  to  Recover  on  An  Undertaker's  Bill;  bxoessivb  allow- 
ANOB.  Deceased  had  no  relatives  in  the  city  where  he 
lived;  was  by  occnpation  a  janitor,  and  left  an  estate  of 
abjnt  $5,000;  held^  that  a  verdict  for  $455  on  the  b  11  of  the 
undertaker  for  $526  was  excessive,  in  view  of  the  estate  and 
station  in  life  of  deceased. 

Appeal  from  Lynn  District  Court, — Hon.  Wm.  G.  Thomp- 
son, Judge. 

Wednesday,  February  4,  1908. 

Proceeding  to  establish  a  claim  for  funeral  expenses 
attending  the  burial  of  Edward  Lynch,  deceased.  The 
administrator  pleaded  that  the  expenses  were  extravagant 
and  foolish,  considering  the  condition  of  the  decedent^s 
estate  and  his  social  standing  and  station  in  life.  Trial 
was  had  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  $455.  The  administrator  appeals. 
— ReveraecL 

Smith  cfe  Smith  for  appellant. 

0 

H.  M.  Troy  and  Redmond  cfe  Stewart  for  appellee. 

Dbemer,  J. — Edmond  Lynch  was  about  eighty  years 
of  age  at  the  time  of  his  death.  He  had  for  a  number  of 
years  been  a  janitor  in  the  general  offices  of  the  Burling- 
ton, Oedar  Rapids  &  Northern  Railroad  Company  at  Cedar 
Rapids.  He  had  no  relatives  in  that  city,  and  boarded  with 
a  Mrs.  Weir,  who  received  her  pay  from  the  paymaster  of 
the  railroad  company.  His  associates  were  generally  labor- 
ing men,  and  his  most  intimate  friend  was  a  street  sweeper. 


458  Foley  v.  Brooesmit.  [119  Iowa 

He  left  an  estate  valued  at  not  exceeding  S5,000.  •  When 

he  died,  plaintiff  received  a  call  to  go  to  the  place  where 

the  body  was  lying,  and  to  take  charge  of  the  remains. 

He  embalmed  the  body,  dressed  it,  furnished  the  casket, 

hearse,   five  carriages,  chairs,   etc.,    for  the  funeral,  and 

presented   the   following   bill  to  the    administrator    for 

payment: 

Oct.  31.  To  washing  and  embalming  body |  25  00 

Oct.  31.  Shaving 5  00 

Oct.  31.  Burial  robe .* .  20  00 

Oct.  31.  Burial  slippers 3  50 

Nov.    1.  Casket 425  00 

Nov.    2.  Use  of  candelabra 5  00 

Nov.    2.  Chairs  and  candles 2  50 

Nov.    2.  Hearse 10  0) 

Nov.    2.  Wagonette 4  00 

Nov.    2.  .2  landaus,  at  $4.00 8  00 

Nov.    2.  2  three-seated  carriages,  at  $4.00 8  00 

Nov.    2.  Personal  services  rendered 10  00 

$526  (K) 
Payment  was  refused,  and  this  action  followed.  The 
trial  court  instructed:  **(3)  You  are  instructed  that  the 
estate  of  deceased  is  liable  for  all  reasonable  and  proper 
expenses  necessary  for  decent  interment  of  the  deceased, 
and  suitable  for  the  station  in  life  of  deceased.  Now,  in 
this  case  you  will  satisfy  yourselves  from  the  evidence 
whether  the  items  of  charge  are  reasonable,  and  in  con- 
formity with  the  station  in  life  of  deceased,  or  otherwise; 
and  if,  from  the  evidence,  you  find  that  any  of  the  charged 
in  the  account  are  not  reasonable  as  necessary  expenses 
attending  the  decent  interment  of  deceased  as  funeral 
expenses,  you  will  disallow  the  same,  and  allow  plaintiif 
only  what  the  evidence  satisfies  you  the  same  are  reason- 
ably worth.'' 

Defendant  contends  that  the  verdict  is  contrary  to 
these  instructions,  and  entirely  without  support  in  the 
evidence.  The  law  with  reference  to  such  matters  is  well 
settled,  and  generally  understood.     Such  charges  are  nol^ 
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strictly  speaking,  debts  due  from  the  deceased,  but  charges 
which  the  law  out  of  decency  imposes  upon  his  estate. 
And,  so  far  as  these  are  reasonable  in  amount,  they  take 
•  legal  priority  of  all  such  debts;  as,  likewise,  do  the  admin- 
istration charges.  A  decent  burial  should  comport  with 
the  social  condition  of  the  deceased  and  the  amount  of  his 
fortune.  Justice  to  creditors,  as  well  as  to  one's  surviving 
family,  demands,  however,  that  there  should  be  no  extrav- 
agant outlay  to  their  prejudice.  If  due  regard  to  the  charac- 
ter and  social  or  public  standing  of  the  deceased  requires  a 
more  costly  funeral,  public  or  private  liberality  should 
defray  the  additional  cost.  "Foolish  and  extravagant 
funerals,  ordered  by  those  not  immediately  concerned  in 
the  estate,  are  not  to  bind  the  representative  and  the  im- 
mediate family  of  the  deceased."  Schouler,  Executors 
(2d  Ed.)  section  421.  Of  course,  one  who  furnishes  reas- 
onable burial  equipment  should  be  allowed  the  value 
thereof  from  the  estate  of  the  deceased,  although  it  was 
not  ordered  by  the  administrator,  or  authorized  by  him. 
But  whatever  is  furnished  should  reasonably  comport  with 
the  station  in  life  of  the  deceased  and  the  amount  of  his 
property.  The  privilege  thus  granted  should  not  be  con- 
strued into  a  license  to  plunder  the  estate. 

Lynch  was  a  Catholic,  and  his  burial  was  in  accord 
with  the  customs  and  rites  of  that  denomination.  This 
was,  of  course,  perfectly  legitimate;  but  it  is  not  shown, 
nor  will  we  infer,  that  such  customs  call  for  gold  trim- 
mings or  silk  and  satin  linings  of  the  casket  Our  obser- 
vation has  led  us  to  believe  that  this  Ohristain  denomination 
requires  no  more  expensive  funeral  corteges  for  its  members 
than  any  other.  Surely,  one  may  die  in  this  faith  without 
being  troubled  by  visions  of  the  utidertaker  plundering 
his  estate.  Seriously,  the*  matter  of  a  man's  faith  has 
little  to  do  with  the  expen^-cs  of  his  funeral.  It  may,  of 
course,  call  for  some  addn'onal  properties,  which  the  law, 
out  of  regard  for  its  policy   of  religious  freedom,  will 


460  Foley  v.  Brocksmtt.  [119  Iowa 

consider  as  necessaries.  But  the  mere  relifi;iou8  faith  of  one 
deceased  adds  nothing  to  the  value  of  what  is  or  should  be 
furnished.  We  may  quite  readily  agree  that  air  the  items 
mentionai  in  the  hill  were  of  such  a  character  that  they 
should  have  been  furnished  without  being  bound  to  accept 
the  prices  aflSxed  as  reasonable.  That  is  to  say,  the 
deceased  needed  embalming,  he  needed  proper  clothing 
for  burial,  candelabra,  chairs,  candles,  carriages,  and 
proper  services.  But  his  burial  robe  need  not  be  of  satin, 
nor  his  casket  metallic.  The  only  evidence  from  plaintifl* 
as  to  the  value  of  the  items  furnished  was,  "They  are  all 
reasonable."  He  admitted  on  cross-examination  that  he 
never  heard  of  a  more  expensive  robe  than  the  one  he 
furnished;  that  he  never  put  as  good  a  robe  as  this  one  on 
a  corpse  before  or  since;  that  he  had  sold  caskets  from  |6 
up  to  $200  and  $260,  and  that  he  had  never  before  or  since 
sold  one  for  $425;  that  the  casket  he  furnished  was  made 
of  oak,  broadcloth,  and  glass,  and  covered  with  broadcloth, 
and  that  it  was  trimmed  with  what  is  known  as  silver  and 
gold  plated  trimmings.  It  was  shown  in  the  evidence 
introduced  by  defendant  that  the  customary  price  for  the 
use  of  a  hearse  was  $5;  that  plaintiff  paid  but  $3  apiece 
for  the  landaus,  $3  each  for  the  carriages,  $8  for  the 
wagonette,  and  borrowed  the  candelabra,  for  the  use  of 
which  he  paid  nothing.  It  was  also  shown  that  the  usual 
price  for  embalming  was  $10,  that  the  usual  price  of  a 
casket  for  such  cases  was  from  $40  to  $60;  that  $5  would 
buy  a  very  nice  robe,  and  that  there  was  no  charge  for 
personal  services  when  the  body  was  embalmed.  It  was 
also  shown  that  $40  or  $50  is  the  medium  price  for  a  casket. 
The  testimony  leaves  no  doubt  in  our  minds  that  plaintiflF 
gave  Lynch  the  best  he  had,  without  any  regard  for 
expense,  thinking,  perhaps,  that,  as  there  were  no  know  n 
relatives,  there  would  be  no  one  to  object.  He  furnished 
the  most  expensive  materials,  and  provided  such  a  casket 
%B  he  had  never  sold  ** before  or  since."     Manifestly,  this 
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does  not  comport  with  a  modest  estate  of  less  than  $5,000, 
nor  with  the  station  the  deceased  had  in  business  or 
society.  The  mere  statement  of  the  case  condemns  the 
claims  more  efSciently  than  any  argudient  we  can  make. 
But  it  is  said  that  plaintiff  testified  that  the  prices 
were  reasonable,  and  the  jury  was  justified  in  believing 
him ;  and  it  is  also  argued  that  the  whole  matter  was  for 
the  jury  in  any  event  Suffice  it  to  say  that  neither  court 
nor  jury  is  bound  by  a  witness'  estimate  as  to  values,  and, 
while  the  issue  presented  in  this  case  is  ordinarily  for  the 
jury,  the  case  may  be  so  plain  that  it  is  the  duty  of  the 
court  to  interfere.  That  is  the  situation  here.  The  idea 
that  a  man  dying  leaving  an  estate  of  less  than  $5,000 
should  have  a  casket  costing  $425,  and  that  his  estate  should 
be  burdened  with  funeral  expenses  amounting  to  $526,  is 
little  short  of  ridiculous.  Courts  will  not  permit  such  an 
injustice  no  matter  what  the  finding  of  the  jury.  The  case 
is  reversed,  and  remanded  for  a  new  trial,  or,  at  plaintiff's 
option,  he  may  have  judgment  in  this  court  for  the  sum 
of  $150.  This  option  is  to  be  exercised  within  thirty  days 
from  the  filing  of  this  opinion.  Plaintiff  will,  in  any 
event,  pay  the  costs  of  this  appeal. — Reversed. 


The  State  op  Iowa,  Appellee,  v.  H.  Kunhi,  Appellant 

Prosecution  For  Rape :     bvidenob  insufficient  as  to  time  of  of- 

1  FENSB.  Evidence  in  a  prosecntion  for  rape  examined  and  held 
insufficient  to  show  that  the  offense  was  committed  within 
eighteen  months  prior  to  the  indictment. 

Time  When  Offense  Committed:     instruction  REGARDma.       Fail- 

2  nre  of  the  conrt  to  instruct  the  jnrj  as  to  the  time  limit  within 
which  the  offense  must  have  heen  committed,  especially  where 
the  testimony  is  not  clear  on  the  question  of  time,  is  preju- 
dicial error. 
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Appeal  from  Scott  District  Court.— B^o^.  Jambs  W.  Bol- 
linger, Judge. 

Wednesday,  February  4,  1908. 

Indictment  and  conviction  for  rape.     Defendant  ap- 
peals.— Reversed. 

Tom  H.  Milner  for  appellant. 

C.    W.   Mullan^   Attorney  General,   and   C.  A,   Van 
Vleck^  Assistant  Attorney  General,  for  the  State. 

Weaver,  J. — To  justify  a  conviction  under  the  indict- 
ment, it  was  necessary  for  the  state  to  prove  that  the 
alleged  offense  was  committed  at  some  time  within  eighteen 
1  Evidence  Hionths  immediately  preceding  the  date  of 
JS  uftij^r  ^he  indictment  We  find  in  the  record  no 
of  offense.  evidence  whatever  upon  this  point.  The 
prosecuting  witness,  who  is  the  daughter  of  appellant, 
and  a  child  of  tender  years,  testifies  that  the  act  was 
done  while  she  was  living  in  "Mrs.  Kay's  house,"  but 
does  not  attempt  to  state  the  date,  nor  does  she  reveal 
any  other  fact  from  which  we  may  infer  it.  There  is 
evidence  tending  to  show  that  in  May  preceding  the  trial 
the  child  was  found  to  be  suffering  with  a  venereal  disease, 
and  that  defendant,  while  in  jail,  was  found  to  have  a 
similar  disease.  This  evidence  is  relied  upon  by  the  state 
as  tending  to  corroborate  the  complaining  witness,  but, 
even  if  such  is  its  effect,  the  corroboration  goes  onl/  to 
the  fact  of  intercourse,  and  affords  no  apparent  aid  to  the 
court  or  jury  in  fixing  the  date  of  the  contact  by  which 
the  infection  was  accomplished.  There  was  nothing  shown 
to  indicate,  nor  do  the  physicians  testifying  undertake  to 
say,  whether  the  disease  as  it  appeared  in  either  the  man 
or  girl  was  of  recent  or  remote  origin.  So  far  as  we  may 
know  from  any  fact  disclosed,  either  or  both  may  have  been 
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diseased  from  a  time  antedating  the  period  covered  by  the 
indictment.  Indeed,  the  time  of  the  alleged  crime  being 
unproven,  there  is  nothing  in  the  rec  )rd  tending  to  show 
that  defendant  was  diseased  at  the  time  of  the  particular 
criminal  act  relied  upon  to  sustain  the  conviction. 

The  court  also  failed  to  instruct  the  jury  as  to  the 

time  limit  within  which  the  crime  must  be  j^hown  to  have 

been  committed  in  order  to  justify  a  verdict  of  guilty. 

2.  TiMKwhen     It  is,  of  course,  not  necessary  to  allege  a  pre- 

mittcd:  in-      ciso  date  in  the  indictment,  and,   if  alleged, 

struction  re-  ,     .  , 

gaiding.  it  need  not  be  ^rove  i  as  laid,  provided  only 
that  the  crime  be  shown  to  have  been  committed  at 
some  date  within  the  period  when  the  statute  makes 
such  prosecution  allowable.  Code,  section  5258;  State 
V.  Moore^  78  Iowa,  .449;  State  v.  Deitrick^  51  Iowa, 
467;  State  v.  Kirkpatrick^  68  Iowa,  554.  To  make  any 
given  offense  indictable,  and  authorize  the  court  to 
entertain  a  prosecution  therefor,  the  jury  must  be  able 
from  the  evidence  to  find  not  only  that  the  criminal 
act  was  committed,  but  that  it  was  committed  with- 
in the  jurisdiction  of  the  court,  and  within  the  time 
limit  which  the  statute  places  upon  such  proceedings.  It 
is  also  the  settled  practice,  and,  we  think,  the  duty,  of 
the  trial  court  in  all  such  cases  to  direct  the  jury  that, 
unless  the  alleged  offense  be  shown  to  have  been  com- 
mitted within  the  statutory  limitation,  a  conviction  can- 
not be  had.  State  v.  Whalen  98  Iowa,  66  The  omis- 
sion of  such  instruction  in  the  present  case  was,  no 
doubt,  an  oversight,  but  we  think  it  constitutes  preju- 
dicial error.  We  can  readily  conceive  of  cases  where  this 
failure  might  be  thought  to  be  without  prejudice,  but  such 
instances  do  not  include  a  cas3  where,  as  in  the  one  at 
bar,  the  testimony  is  not  inconsistent  with  the  possibility 
that  the  statute  of  limitations  has  intervened.^ 

II.     It  is  also  urged  that  there  was  no  sufficient  cor- 
roboration of  the  testimony  of  the  complaining  witness- 
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In  view  of  the  failure  of  proof  to  which  we  have  adverted 
concerning  the  time  of  the  alleged  ofifense,  we  think  this 
objection  is  well  taken.  As  this  feature  of  the  case  may 
be  changed  upon  a  retrial,  we  think  it  unnecessary  to 
further  discuss  it  here. 

Other  objections  raised  by  appellant  are,  in  our  judg- 
ment untenable. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed,  and  cause  remanded  for  a  new  trial. — 
Reverskd. 


-__         S.  K  SuLLivAK,  Appellee,  v.  The  Chicago,  Rock  Islaio)  ife 
■119  Akd! 
/f.i^i  6u  Pacific  Railway  Company,  Appellant. 

1119       4fiX 

Ii35      37  Misconduct  of  Counsel:     new  trial.     In  an  action  against  ara  1- 

-  1     road  company  for  a  personal  injury,  it  is  improi)er  for  counsel 

in  the  ox)ening  statement  to  refer  to  the  income  of  defendant, 
and  where  it  reasonably  appears  that  such  remarks  may  have 
influenced  the  verdict  the  court  should  not  hesitate  to  grant  a 
new  trial. 

Examination  of  Witnesses:  leadino  and  suggestivb  questions. 
2  The  practice  of  asking  leading  and  suggestive  questions  re- 
garding a  material  matter,  which,  on  objection  are  excluded 
and  immediately  followed  by  interiogatories  on  the  same  sub- 
ject proper  in  form,  is  to  be  condemned,  but  the  method  of 
examination  being  largely  discretionary  with  the  court  the 
same  may  not  « f  necessity  require  a  reversal. 

New  Trial :  newly  di8CX)vered  evidenoe.  Newly  disc  vered 
8  evidence  in  an  action  for  a  personal  injury  i  elating  to  the 
nature,  character  and  extent  of  plaintiff's  injury,  and  that  an 
expert  witness  was  deceived  as  to  the  premises  upon  which  his 
testimony  was  based,  and  that  plaintiff  made  statements  and 
admissions  subsequent  to  the  trial  inconsistent  with  his  testi- 
mony, is  sufficient  to  support  a  motion  for  a  new  trial. 

Appeal  from  Quthrie  District  GourU — Ho5.  J.  H.  Applb- 
GATE,  Judge. 

Weditesday,  February  4,  190S, 


; 
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Action  to  recover  damages  sustained  as  the  result  of 
a  personal  injury.  There  was  a  jury  trial,  and  verdict  for 
plaintiff.  A  motion  for  new  trial  having  been  overruled, 
judgment  was  entered  on  the  verdict.  Defendant  appeals. 
— Reversed. 

Carroll  Wright,  J.  I.  Dille  and  J.  W.  Foster  for 
appellant 

Lynch  cfe  Farrington  and  F.  A.  Oates  for  appellee. 

Bishop,  0.  J. — Complaint  is  made  of  alleged  miscon- 
duct on  the  part  ^of  plaintiff's  attorney  in  making  his 
opening  statement  to  the  jury.  Following  is  one  of  the 
X.  B118CONDUCT  statements  made,  as  shown  by  the  record:  **I 
new  trial.'  shall  uot  attempt  to  state  to  you  the  income 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
the  defendant  in  this  case,  because  it  will  not  be  in  evi- 
dence, and  it  is  not  my  purpose  to  make  any  statements 
to  you  here  in  this  opening  statement,  with  the  exception 
of  those  which  will  be  in  evidence."  This  statement  was 
objected  to,  and  the  objection  sustained;  the  court  remark- 
ing: "It  is  an  improper  statement  to  the  jury  to  even 
call  their  attention  to  a  matter  of  that  character."  In 
the  motion  for  new  trial,  it  was  urged  that  such  conduct 
had  been  followed  by  prejudice,  notwithstanding  the 
ruling  and  remark  of  the  court  Manifestly,  the  court 
was  right  in  holding  that  there  had  been  a  transgression  of 
the  rules  of  propriety.  Irrespective  of  the  form  of  the 
statement  as  made,  there  could  ha^e  been  no  other  pur- 
pose, and  it  could  have  no  other  effect,  than  to  call  the 
attention  of  the  jury  to  the  fact  that  the  defendant  was  a 
corporation  operating  extensive  lines  of  railway,  earning 
large  sums  of  money,  and  inferentially,  at  least,  therefore 
able  to  pay  any  amount,  however  large,  that  the  jury 
might  see  fit  to  award  as  damages.  That  such  considerations 
Vol.  119  Iowa.— 80. 
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can  have   any    part  in  the  determination   of   the  legal 
rights  of  parties  who  come  before  our  courts,  no  one  will 
contend  for  a  moment.     Counsel  does  not  seek  to  justify 
his  conduct,  but  insists  that  the  ruling  and  remarks  of  the 
trial  court  were  suflScient  to  overcome  any  prejudice  that 
might  otherwise  have  resulted.     This  may  or  may  not  be 
true.     Jurors,  as  a  rule,  do  not  come  to  the  trial  of  causes 
with  minds  trained  to  a  proper  discrimination  between 
what  are  and  what  are  not  relevant  matters;  and,  by 
reason  of  the  lack  of  legal  education  and  experience,  they 
afe  oftentimes  innocently,  and  even  unconsciously,  con- 
trolled in  their  view  of  causes  submitted  to  them   by 
influences  that  would  have  no  place  in  the  consideration 
of  one  familiar  with  the  ethics  of  the  law,  and  accustomed 
to  the  work  of  legal  decision.     As  was  said  in  State  v. 
Dooley^  89  Iowa,  584.     "It  is  well  known  to  persons  fam- 
iliar with  jury  trials  that  jurors  are  frequently  influenced 
in  reaching  a  verdict  by  considerations  which .  have  no 
legitimate  application  in  the  case."     And  it  does  not 
always  follow  that  a  direction  by  the  court  to  disregard 
certain  improper  matters,  to  which  attention  has  been 
cialled  during  the  trial,  has  the  desired  effect.     The  juror 
may  honestly  endeavor  to  keep  the  improper  matter  out 
of  sight,  and  believe  that  he  has  done  so,  and  yet  uncon- 
sciously it  may  enter  as  an  element  into  the  composition 
of  his  verdict.     If  we  expect  to  retain  the  benefits  of  our 
jury  system,  great  care  must  be  taken  not  only  by  the 
court,  but  by  attorneys  as  well,  to  see  to  it  that  only  mat- 
ters  proper   for  their  consideration  are  brought  to  the 
attention  of  juries.     Of  course,  attorneys  cannot  be  ex- 
pected to  always  anticipate  correctly  in  advance  what  will 
be  the  rulings  of  the  court  as  to  the  materiality  or  relevancy 
of  the  evidence  they  expect  to  offer.     But  such  does  not 
come  within  the  principle  of  the  rule  we  are  considering. 
Where  it  appears  that  attorneys  have  gone  so  far  beyond 
bounds  as  to  introduce  to  the  minds  of  the  jury  matters 
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which  are  not  only  irrelevant  and  immaterial,  but  are 
highly  improper,  they  must  expect  that  the  record  will  be 
subjected  to  greater  scrutiny  by  the  court  because  of  such 
violation  of  the  rule.  While  we  do  not  say  that  we  would 
reverse  the  case  on  this  ground,  yet  we  do  say  that,  where 
it  reasonably  appears  that  a  verdict  may  have  been  in- 
fluenced  by  such  improper  conduct,  trial  courts  should  not 
hesitate  in  granting  a  new  trial. 

IL     Very  frequently  during  the  introduction  of  evi- 
<1ence  for  plaintiff,  his    counsel    indulged    iti   questions 
relating  to  vital  matters  that  were  clearly  leading  and 
■J    ExAMtNA-      suggestive.     Objection  was  made  thereto  for 
Si^/iwd-   such  reasons,  and  sustained  by  the  court.     In 
p«tfve**qS£-  several  instances  the  same  subject-matter  was 
thereupon    presented    to  the   witness    by   a 
question  in  proper  form.     To  such  the  defendant  objected 
on  the  ground  that,  being  immediately  preceded  by  a 
leading  and  suggestive  question,  the  method  of  examination 
was  improper,  and  the  witness  should  not  be  allowed  to 
answer.     This  objection  was  overruled.     The  reasons  for 
the  rule  prohibiting  leading  and  suggestive  questions  come 
readily  to  the  mind,  requiring  but  a  moment's  thought. 
Justification  for  such  rule  is  not  needed,  in  any  sense. 
When  a  question  obnoxious  to  the  rule  has  been  put  to  a 
witness,  the  mischief  is  done.     His  ipind  has  been  directed 
to  the  specific  point  upon  which  favorable  testimony  is 
wanted,  and  the  answer  desired  is  generally  suggested. 
Now,  to  permit  an  answer  to  a  question,  proper  in  form, 
where  it  immediately  follows  one  that  was  improper,  in 
the  sense  that  it  carried  with  it  a  plain  suggestion  of  the 
answer  desired,  is  to  take  away  very  much,  if  not  all,  the 
probative  force  of  the  rule  forbidding  leading  and  sug- 
gestive questions.     If  a  witness  be  favorable  to  the  party 
calling  him,  and  especially  if  ho  be  a  willing*  witness,  he 
will  have  been  apprised  of  what  is  expected  of  him,  and 
the  subsequent  properly  framed  question  can  be  as  readily 


468        Sullivan  v.  Chicago,  R.  L  &  P.  R'r  Co.  [119  Iowa 

and  satisfactorily  answered  to  the  advantage  of  the  ques- 
tioner as  could  the  prior  improper  one.  While  we  should 
hesitate  to  reverse  a  case  on  this  ground  alone,  yet,  gener- 
ally speaking,  the  practice  is  to  be  condemned.  Of  course, 
in  all  such  cases  much  must  be  left  to  the  discretion  of 
the  trial  court.  It  is  not  to  be  expected  that  a  strict 
adherence  to  a  rule  forbidding  answers  to  such  questions 
would  eflFectuate  justice  in  all  cases.  The  purpose  of  the 
questioner,  as  far  as  evident,  the  appearance  and  character 
of  the  witness,  the  subject-matter  of  the  testimony  called 
for,  and  all  other  pertinent  matters  appearing,  should 
enter  into  the  ruling.  So,  too,  in  the  exercise  of  a  sound 
discretion,  the  trial  court  should  determine  at  what  later 
stage  of  the  examination,  if  at  all,  the  subject-matter  may 
again  be  called  to  the  attention  of  the  witness.  Referring 
to  the  record  before  us,  we  do  not  say  that  all  of  the  ques- 
tions complained  of  were  objectionable,  in  the  sense  we 
have  been  considering,  but  certainly  many  of  them  were  so. 
III.  The  appellant  claims  to  have  sustained  an  injury 
by  concussion  to  his  spine  while  in  the  act  of  alighting  in 
the  night  time  from  a  railway  train  operated  by  the.  de- 
3.  railroai>s:  fendant  company,  at  one  of  the  stations  on  its 
newly di^      line  of  road.     It  is  alleged  that  the  train  did 

covered  evi-  " 

dence.  not  stop  at  the  station  platform,  and  that  the 

place  where  plaintiff  was  required  to  alight  was  dark,  and^ 
in  jumping  to  the  ground  from  the  step  of  the  car,  he 
received  the  injury  of  which  he  complains.  After  the 
trial  and  judgment,  and  within  the  time  allowed  therefor 
by  law,  defendant  filed  a  petition  for  new  trial  on  the 
ground  of  after  discovered  evidence,  of  which  proper  notice 
was  given,  and  a  hearing  had.  The  prayer  of  this  petition 
was  denied,  and  therefrom  an  appeal  was  taken  to  this 
court.  Such  appeal  has  been  consolidated  and  submitted 
with  the  main  case.  Upon  the  trial  of  the  main  case  a 
principal  contention  of  the  defendant  was  that  the  plain- 
tiff had  not  suffered  an  injury  of  the  character  or  to  the 


Feb.  1903]  Sullivan  v.  Ohioaqo,  R.  L  <fe  R'y  Oo.  469 

extent  complained  of  by  him;  that  in  fact  his  alleged 
disability  and  pain  and  suffering  were  largely,  if  not 
entirely,  simulated.  In  this  connection,  it  is  proper  to 
state  that  the  injury  complained  of  was  degeneration  and 
disorder  of  the  nervous  system,  occasioned  by  spinal  con- 
cussion. There  were  no  external  marks  or  signs  of  injury, 
and  hence  much  of  the  evidence  relating  thereto  consisted 
of  the  relation  of  subjective  symptoms  by  plaintiff,  of  the 
testimony  concerning  complaints  made  by  him,  and  of  his 
actions  and  conduct.  Now,  it  is  to  be  said  that  very  much 
of  the  so-called  newly  discovered  evidence  brought  out 
upon  the  hearing  on  the  petition  for  new  trial  was  cumu- 
lative in  character,  and,  as  such,  afforded  no  sufficient 
reason  for  granting  a  new  trial.  But  this  cannot  be 
said  as  to  all  such  proposed  evidence.  We  cannot  within 
the  limits  of  this  opinion,  undertake  to  set  out  even  the 
substance  thereof.  Suffice  it  to  say  that  much  of 
it  appears  to  have  a  direct  bearing  upon  the  vital  question 
as  to  the  nature  and  character  and  extent  of  the  disability 
of  which  plaintiff  complains.  Other  portions  thereof  tend 
to  show  that  at  least  one  of  the  medical  witnesses  who 
testified  for  plaintiff  was  deceived  as  to  the  premises  upon 
which  he  based  his  evidence,  and  was  consequently  in 
error  in  the  matter  of  con'^lusion  drawn  by  him  from  such 
premises.  It  is  made  to  appear  that  this  physician  was 
one  who  had  attended  plaintiff  professionally  prior  to  the 
trial,  and  was  one  of  the  principal  expert  medical  witnesses 
called  by  him  upon  the  trial;  that  he  had  made  an  exam- 
ination of  plaintiff,  with  the  aid  of  electricity,  just  at  the 
close  of  the  trial,  and  discovered  conditions  leading  to 
conclusions  largely,  if  not  entirely,  at  variance  with  those 
testified  to  by  him  while  a  witness  upon  the  stand.  Evi- 
dence is  also  proffered  as  to  statements  and  admissions 
made  by  plaintiff  sub.^equent  to  the  trial,  which  are  wholly 
inconsistent  with  his  testimony  while  on  the  witness  stand. 
Thus,  his  family  physician  is  brought  on  to  say  that  he, 
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plaintiff  had  stated  in  relation  to  his  personal  appearance 
that  he  had  not  eaten  or  slept  much  for  several  days  before 
the  trial;  that  such  was  designed  and  intentional,  and 
assigning  as  a  reason  that  he  was  getting  too  fleshy,  and 
did  not  look  as  a  sick  man  should.  We  think  a  new  trial 
should  have  been  granted. — Revbrsbd  an  J  bbmandbd  for 
new  trial. 


A.   J.     MoDbrhott,     Appellant,     v.    Patrick  Mahonet, 

Appellee. 

Action  to  Recover  Commissions:  kxolusionof  obrtain  testdcony: 

1  ERROR.  In  an  action  to  recover  oommissions  for  the  sale  of 
real  estate,  it  is  competent  to  show  that  the  agent  furnished  a 
poTohaser  who  was  ready,  ahle  and  willing  to  hny  on  the  terms 
given  the  agent,  and  that  the  owner  refused  to  sell,  saying 
he  would  rather  pay  the  commission  than  lose  $5.00  per  acre 
on  the  land. 

Objections  to  Testimony:     motions  to  strike:     separate  ruuno: 

2  DIREOTED  VERDiOT.  During  the  trial,  objections  to  testimony 
and  motions  to  strike  were  made  and  rulings  thereon  reserved 
until  the  close  of  the  testimony,  when,  on  consideration  of  the 
whole  case  the  court  directed  a  verdict ;  held  error  as  parties 
are  entitled  to  separate  rulings  on  objections  and  motions. 

Directed  Verdict:     error.     When  an  agent  has  authority  to  make 

8     a  sale  at  a  stated  price,  and  there  is  evidence  that  he  found  a 

purchaser  able,  ready  and  willing  to  buy  at  such  price,  the 

case  should  be  submitted  to  the  jury,  and  to  direct    a  verdict 

.  is  error. 

Appeal  from.  Oreene  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Thursday,  February  5,  1908. 

Action  at  law  to  recover  compensation  for  services  in 
furnishing  a  purchaser  for  defendant's  farm.  The  district 
court  directed  a  verdict  for  defendant,  and  plaintiflE  ap- 
peals. — Reversed. 
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Jiose  i&  Henderson  for  appellant. 

/.  Z>.  cfe  B.  0.  Howard  and  Salinger  dk  Korte  for 
appellee. 

Wbavbb,  J. — The  defendant  entered  into  a  written 
agreement  whereby  he  authorized  plaintiff  to  sell  within 
one  year  certain  described  lands  at  $85  per  acre  for  a  spec- 
ified partial  payment  in  cash  and  remainder  in  deferred 
payments,  and  as  compensation  for  such  services  he  further 
agreed  to  pay  plaintiff  $1  per  acre  and  any  excess  realized 
over  the  price  named.  Plaintiff  alleges  that  within  a  year 
he  furnished  a  purchaser — one  Oathcart — who  was  ready, 
able,  and  willing  ti  take  the  land  at  $35  per  acre,  but 
defendant  refused  to  convey  except  at  an  advanced  price. 
He  therefore  asks  to  recover  the  agreed  commission. 
Defendant  admits  giving  plaintiff  an  agency  to  sell  the 
land,  but  denies  that  plaintiff  made  any  sale  or  furnished 
any  purchaser  upon  the  terms  authorized.  Other  defenses 
are  pleaded,  but  are  not  involved  in  this  appeal. 

I.  Upon  the  trial  plaintiff  testified  as  a  witness  that 
he  took  the  proposed  purchaser  to  defendant,  and  that  the 
latter,  upon  being  informed  that  Oathcart  would  take  the 
1.  Exclusion  '*°^  **  ^^>  ^^^^  ^*  ^*^  worth  more,  and  re- 
SLaSSny:  fused  to  selL  Thereupon  the  plaintiff,  claim- 
error,  j^g  ^  have  performed  his  agreement,  said  he 
would  expect  his  commission,  and  defendant  responded: 
"I  am  willing  to  pay  your  commission.  I  would  rather 
pay  you  a  dollar  an'acre  commission  than  lose  $5  ah  acre 
on  the  price  of  the  land."  On  motion  of  the  defendant, 
this  answer  was  stricken  out  as  irrelevant  and  immaterial. 
A  similar  ruling  was  made  in  reference  to  the  testimony 
of  Oatbcart  These  rulings  were  erroneous.  Such  state- 
ment was  in  the  nature  of  a  concession  or  admission  that 
plaintiff  had  done  his  part  under  the  contract,  and  that 
the  only   reason   for  defendant's  refusal  to  convey  was 
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because  he  thought  the  land  worth  more  than  he  had  agreed 
to  accept,  and  was  therefore  both  relevant  and  material. 
Oathcart,  as  witness  for  plaintiff,  was  asked  if,  at  the 
time  plaintiff  brought  the  parties  together,  he  was  ready 
and  willing  to  buy  the  farm  upon  the  terms  mentioned  in 
the  contract  of  agency,  and  whether  he  so  stated  to  Mr. 
Mahoney.  To  this  defendant's  counsel  objected,  as  fol- 
lows, "I  object  to  eliciting  what  he  said  to  Mr.  Mahoney,*' 
and  the  objection  was  sustained.  It  should  have  been 
overruled.  No  reason  for  the  objection  is  stated;  and, 
indeed,  it  would  seem  very  diflGicuIt  to  find  one.  Ihat  the 
purchaser  was  in  fact  ready  and  willing  to  take  the  land 
upon  the  terms  given  to  plaintiff,  and  that  defendant  was 
so  informed,  were  vital  facts,  which  plaintiff  was  entitled 
to  prove,  if  he  could ;  and  there  was  no  more  direct  or 
appropriate  method  of  proving  them  than  was  here  offered. 
IL  Objections  were  made  to  certain  other  offered 
testimony,  and  motions  to  strike  other  testimony  were 
submitted  during  the  course  of  the  trial.  The  questions 
a.  obtoctions    thus  raised  were  pertinent  and  material,  but 

to  testimony:     .,  ^  _   .^  ,.  ..  ... 

motions  to      the  court  reserved  its  rulings  therfeon,  until  at 

strike;  sep-  °  ' 

di?il^^*tef?*  the  close  of  the  case,  upon  defendant's  motion 
diet.  fQj.  Q^  directed  verdict,  the  order  was  entered, 

as  dictated  by  the  court,  in  the  following  words:  "The 
court,  on  said  motion  as  made  and  on  its  own  motion, 
sustains  said  motion,  and  directs  a  verdict;  and  in  doing 
so,  there  having  been  rulings  reserved,  the  court  now  con- 
siders and  determines  all  evidence  on  the  part  of  the 
plaintiff  which  is  competent,  relevant;  and  material  under 
the  issues,  and  it  does  not  consider  any  evidence  which  is 
not  competent,  relevant,  and  material,  regardless  of  any 
prior  rulings  or  objections.  It  only  considers  those  that 
may  have  been  made,  whether  or  not  they  were  in 
fact  made  as  competent,  relevant,  and  material,  and 
does  consider  all  evidence  whether  so  made  or  not; 
and  on  said  matter  the  court  directs  a  verdict  to  be  signed 
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for  the  defendant,  and  it  is  accordingly  done."  We 
think  this  method  of  disposing  of  the  motions  and  objec- 
tions is  not  allowable.  The  parties  were  entitled  to  have  a 
record  made  upon  each  objection  raised  and  each  motion 
offered,  and  to  know  just  what  evidence  offered  was  consid- 
ered "competent,  relevant,  and  material"  by  the  court, 
and  what  part  was  rejected,  and  what,  if  any,  "prior 
rulings"  were  disregarded.  To  sustain  the  ruling  here 
complained  of  would  leave  the  litigant  without  the  possi- 
bility of  obtaining  a  review  upon  appeal  of  any  alleged 
error  occurring  in  the  trial  court 

IIL  There  was  error,  also,  in  directing  a  verdict  for 
the  defendant.  It  is  not  denied  that  plaintiff  had  author- 
ity to  sell  the  land  at  $35  per  acre.  Thare  was  evidence, 
which,  if  credited  by  the  jury,  would  justify  a  finding  that 
plaintiff  did  find  and  present  to  the  defendant  a  purchaser 
3  D«iTCTBD  able,  ready,  and  willing  to  buy  upon  the  auth- 
eiTor.  '  orized  terms,  and  that  the  defendant  refused 
to  convey,  for  no  other  expressed  reason  than  the  alleged 
advance  or  increase  in  the  value  of  the  property.  It  was 
for  the  jury  to  say  whether  this  was  true,  and  whether  the 
agreed  compensation  had  been  duly  earned.  There  must 
he  A  new  trial. 

The  judgment  of  the  district  court  is  kevrrsbd. 


Henry  Bennett,  Appellee,  v.  Orrr  op  Marion,  Appellant.      ^&m 


Action  for  Nuisance:  rboovbry  of  damages ;  ooNXiNUiNa  nuisanob  : 
1  LDOTATiON.  Where  a  system  of  sewerage  has  been  adjudged 
to  be  a  continuing  nuisance  and  subject  to  abatement,  and 
where  the  city  can  remedy  the  nuisance  without  going  off  its 
own  premises,  the  same  constitutes  a  continuing  nuisance  and 
damages  within  the  statutory  period  of  limitations  may  be  re- 
oovered,  though  the  original  cause  of  action  is  barred. 

Same;     second  reoovbry.      Where  a  nuisance  is  continuing,  one 
2     recovery  for  injury  will  not  preclude  recovery  for  damages 
suffered  after  the  first  judgment. 


\^1  V 
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s_ 

Adjudication:  evidence  of:  instruction.  Where  it  has  beeu 
8  adjudicated  that  a  continuing  nuisance  exists,  and  that  fact  is 
estahlished  in  an  action  for  damages  suhsequently  suffered, 
evidence  that  the  nuisance  is  permanent  is  immateria  ,  and  an 
instruction  that  the  character  of  the  nuisance  is  established 
by  such  adjudication  and  the  plaintiff  is  entitled  to  damages, 
is  held  correct. 

Evidence:       forbier  jUDaMBNT:        ADiossiBiLrrY  of:       OBjEonoN 

4  THERETO  MUST  BE  8PEOIFIO.  Where  a  judgment  is  properly 
offered  in  evidence  for  the  purpose  of  showing  a  ^rio  adju- 
dication for  damages  for  the  continuance  of  the  same  nuisanoe, 
a  general  objection  thereto  will  not  raise  the  question  of  its 
inadmissibility  because  it  contains  the  amount  of  the  former 
recovery,  and  same  will  not  be  considered  on  appeal. 

Same.     An  objection  to  the  admission  of  a  former  judgment  in 

5  such  a  case  on  the  ground  that  it  was  reversed  on  appeal,  can- 
not be  first  urged  on  appeal. 

• 

Same:     admission  of  another  fbtttion:    error.      The  admission 

6  of  a  petition  embracing  the  same  cause  of  action,  but  filed  in 
another  court  and  upon  which  no  action  has  been  taken,  was 
prejudicial  error. 

Same:     measure  of  dakaoes.       Ordinarily  the  measure  of  dam- 

7  ages  to  a  farm  by  veason  of  a  nuisanoe  is  the  depreciation  in 
the  rental  value  of  the  farm  as  a  whole,  and  evidence  that 
some  x)ortion  is  as  productive  after  the  establishment  of  the 
nuisance  as  before,  should  not  be  received. 

Same:     hypothetical  questions.     Hyiwthetical  questions  on  the 

8  depreciation  in  value  of  the  property  affected  by  the  nuisanoe, 
which  are  not  supported  by  the  proven  facts,  should  not  bo 
propounded  or  answered. 

Cross  Examination  of  Expert   Witness.      The  liberty  allowed    in 

9  cross-examination  of  experts  is  largely  discretionary  witli  the 
court,  and  for  the  purpose  of  t-esting  his  knowledge  or  the 
weight  of  his  testimony  almost  any  state  of  facts  may  be  assumed. 

Assignment  of  Error:     must  be  spbcifio.     An  exception  to  an  in- 
10  struction  must  specifically  point  out  the  error  complained  of. 

Appeal  from  Lynn  District  Court. — Hon.  H.  M.  Remley, 

Judge. 

Thursday,  February  5,  1908. 
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Action  at  law  to  recover  damages  for  a  nuisance 
erected  and  maintained  by  defendant  Answering  the 
petition,  defendant  pleaded  that  the  erection  which  caused 
the  nuisance  was  permanent  in  character,  was  established 
in  the  year  189S,  and  that  plaintiff's  action  is  barred.  It 
also  pleaded  former  recoveries  by  plaintiff  for  the  damages 
caused  him,  in  bar  of  his  present  action.  Some  other 
defenses  were  pleaded,  which  will  be  noticed  in  the  body 
of  the  opinion.  The  case  was  tried  to  a  jury,  resulting  in 
a  verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals.— Reversed. 

Voris  dk  Haas  for  appellant. 

Biokelj  Crocker  dk  Tourtellot  for^ppellee. 

DfiSMBB,  J. — This  action  was  brought  October  17, 1900, 
to  recover  damages  for  a  nuisance  created  by  defendant 
which  caused  injuries  to  plaintiff's  farm.  It  appears  that 
defendant  city  established  a  sewer  system  which  emptied 
into  what  is  known  as  "Indian  Creek,"  which  flowed 
through  plaintiff's  premises;  that  the  mouth  of  the  sewer 
was  near  the  boundary  of  plaintiff's  land;  and  that  the 
sewage  escape!  into  Indian  Greek  and  was  carried 
thence  by  the  waters  of  that  creek  over  and  across  the 
land  belonging  to  plaintiff.  It  further  appears  that  the 
discharge  from  the  sewer  polluted  the  water  of  the  creek, 
rendered  it  impure  and  unwholesome  both  to  stock  and 
human  beings,  poisoned  the  atmosphere,  and  caused  de- 
posits of  filth  to  accumulate  on  the  banks  of  the  creek,  all 
to  plaintiff's  great  damage.  Evidence  was  also  adduced 
of  prior  actions  against  the  city  brought  by  plaintiff  to 
recover  damages  for  the  nuisance,  and  of  a  suit  in  equity 
to  permanently  enjoin  the  nuisance,  all  of  which  resulted 
favorably  to  plaintiff.  Defendant  claimed  that  the  waters 
of  the  creek  were  befouled  by  other  causes  than  the  dis- 
charge of  the  sewage,  and  introduced  evidence  tending 
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to  show  that  emptying  of  the  sewage  into  living  water 
did  not  render  it  impure;  but  it  relied  largely  in  the  trial 
court,  and  places  its  principal  reliance  for  a  reversal  here, 
on  the  ground  that  plaintiflf's  action  is  barred  by  the 
i^tatute  of  limitations. 

Proper    determination    of    this    principal    point  in- 
volves a  consideration  of  some  facts  additional  to  these 
already  stated.     The  city  of  Marion  has  a  population  of 
about  6,000.      It   planned  its  sewer  system  with    refer- 
ence to  an  ultimate  outlet  into  Indian  creek,  although, 
as  a  matter  of  fact,  the  sewage  was  gathered  and  con- 
ducted   through  pipes  into  a  mainpipe  or  sewer  which 
emptied  into  a  basin  some  twenty  rods  from  Indian  creek. 
From  that  basin  it  overflowed  and  ran  into  a  small  spring 
brook  known  as  "Gray's  Run,"  and  from  Gray's  run  it  ran 
into  Indian  creek,  and  thence  across  plaintiff's  farm.    The 
pool    into    which    the  sewage   was  first  discharged  was 
some  distance  from  plaintiff's  land.      Originally  the  dis- 
charge was  into  Gray's  run,  and,  to  remedy  the  supposed 
nuisance,  defendant  dug  the  basin  above  referred  to,  hop- 
ing that  this  would  afford  some  relief,  but  all  to  no  purpose. 
The  establishment  of  thi>  sewer  system  provoked  consid- 
erable litigation,  and  at  least  two  of  the  cases  reached 
this  court.     See  Hollenheck  v.  City  of  Marion^  116  Iowa, 
70;  Bennett  v.  City  of  Marion^  102  Iowa,   425. 

L     Recurring  now  to  the  main  point  made  by  defend- 
ant,— that  the  action  is  barred  by  the  statute  of  limita- 
tions, because  the  nuisance  is  permanent  in  character, — 
X.  RBcovRRY^   it  will  be  noticed  that,  while  the  system  may 
oontinuSg**    be  said  to  be  permanent  (that  is,  that  it  was 

nuisance: 

limitation,  not  established  for  a  temporary  purpose),  yet 
it  also  appears  that  the  injury  is  not  beyond  repair.  Tak- 
ing judicial  notice,  as  we  must,  of  the  well-known  ad- 
vances in  sanitary  science,  it  requires  no  evidence  to  show 
that  the  nuisance  can  be  easily  and  successfully  abated 
by  the  use  of  modern  appliances.     Indeed,  it  appears  from 
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the  record  in  this  case  that  a  court  having  jurisdiction  has 
ordered  the  abatement  of  the  nuisance,  and  that  its  decree 
has  not  been  appealed  from.  Moreover,  plaintiff  haa 
heretofore  recovered  damages  on  the  theory  that  the  nuis- 
ance was  a  continuing  one,  and  these  judgments  have  not 
been  challenged  by  appeal.  Defendant  relies  on  Powera 
V.  City  of  Council  BluiFa^  45  Iowa,  652,  and  other  like 
cases.  But  in  that  case,  as  pointed  out  in  Drake  v.  EaiU 
way  Co.^  68  Iowa,  802,  the  injury  was  beyond  the  city's 
power  of  repair.  The  remedy  to  be  applied  there,  if  any, 
was  the  construction  of  a  wall  on  plaintiff's  premises, 
where  defendant  had  no  right  to  go.  Here  the  remedy 
could  be  applied  on  defendant's  own  premises,  and  there 
can  be  no  doubt,  we  think,  of  its  duty  to  abate  the  nuis- 
ance. See,  also,  as  supporting  these  views,  Skirely  v. 
Eailway  Co.y  74  Iowa,  169;  Hunt  v.  Railway  Co.^  86 Iowa, 
15;  Loughran  v.  City  of  Des  Moines^  72  Iowa,  882;  Miller 
V.  Railway  Co.^  68  Iowa,  680;  and  Hollenheck  v.  City  of 
Marion^  supra. 

We  reach  the  conclusion  that  the  nuisance  in  question 
was  a  continuing  one,  and  that  plaintiff  was  entitled  to 
all  damages  within  the  statutory  period  of  limitations  not 
theretofore  recovered  by  him,  notwithstanding  the  fact 
that  the  original  cause  of  action  was  barred,  and  this  for 
the  reasons:  First,  that  two  or  more  courts  have  held  it 
to  be  a  continuing  nuisance,  and  one  has  held  it  to  be  tem- 
porary and  subject  to  abatement  (Pia^e  v.  Railroad  Co,^  87 
N.  Y.  472);  and,  second,  for  the  further  reason  that  de- 
fendant may  remedy  and  abate  the  nuisance  without  going 
off  its  own  premises  to  do  so.  These  facts  clearly  distin- 
guish the  case  from  Baldwin  v.  Light  Co,^  57  Iowa,  51,  and 
other  like  cases.  See,  also.  Bare  v.  Hoffman^  79  Pa.  71; 
mine  V.  Railroad  Co.,  101  N.  Y.  98  (4  N.  E.  Rep.  586, 
54  Am.  Rep.  661);  Baltimore  dk  P.  R.  Co.  v.  Fifth  Baptist 
Churchy  108  U.  S.  817  (2  Sup.  Ot.  Rep.  719,  27  L  Ed.789). 
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XL  Defendant  also  claims  that  the  prior  recoveries 
had  by  plaintiff  constituted  an  adjudication  binding  on 

s.  Same:  seo-      ^™»  ^^^  *^**  ^®  should  havo  claimed  in  the 
ond  recovery.  ^^^  g^j^.  ^jj  damages  Suffered  by  him.    This 

point  is  disposed  of  by  what  we  have  already  said.      See, 
also,  Hollenheek  v.   City  of  Marion^  supra* 

III.  I  These  thoughts  also  dispose  of  defendant's  con- 
tention that  the  court  erred  in  not  submitting  the  questions 
of  res  ddjudicata  and  the  statute  of  limitations  to  the  jury. 

IV.  Defendant  offered  witnesses  to  prove  that  the 
sewer  system  was  permanent,  but  the  trial  court  would 
not  permit  this  to  be  done,  remarking  that  "the  court 
3.  ADjuDicA-     holds  that  the  injilry    complained  of  is  not 

dlS«  Sf!"  because  of  the  structure  of  the  sewer  and  its 
instnicuon.  permanent  character,  or  the  manner  of  its 
construction,  but  consists  in  the  improper  use  of  the 
sewer,  which  caused  and  continued  the  nuisance  com- 
plained of,  and  that  the  evidence  offered  by  the  defendant 
is  immaterial,  and  the  court  refuses  to  allow  Inm  to  offer 
if  In  its  instructions  the  court  said:  "Ihe  evidence 
shows,  without  conflict,  that  it  has  been  adjudicated  be- 
tween plaintiff  and  defendant,  that  said  sewer  as  main- 
tained by  defendant  near  the  farm  of  plaintiff,  was  a  public 
and  private  nuisance,and  befouled  the  waters  of  said  Indain 
creek,  and  was  injurious  to  the  enjoyment  of  the  said  prem- 
ises of  plaintiff;  and  you  are  instructed  that  these  facts  are 
fully  established  by  said  adjudication  set  out  in  said  decree 
introduced  in  evidence,  and  because  of  said  facts  it  is  estab- 
lished the  plaintiff  is  entitled  to  recover  herein ;  and  it  will 
be  your  duty  to  determine  from  the  evidence  before  you 
what  amount  of  damages  the  plaintilt  has  sustained  by 
reason  of  the  acts  of  the  defendant,  and  your  verdict  must 
be  in  at  least  nominal  damages,  and  (  not  be  more  than 
the  rental  value  of  said  premises  from  October  20,  1896,  to 
November  22, 1899."  From  what  has  been  said  already,  it 
is  manifest  that  we  regard  these  rulings  correct. 
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V.     PlaintiflF  introduced  in  evidence  the  record  of 

certain  judgments  for  damages  obtained  by  him  for  the 

continuance  of  the  same  nuisance.    These  were  objected  to 

4.  bvidbmcb:     generally.      As    defendant    was  relying    on 

meats:  ad-     thoso  samo  judgments,  and  had  pleaded  them 

miasiWHty  J        o  7^  tr 

of:  objecucm  in  its  auswor,  no  prejudice  resulted.     It  is 

thereto  mnst  '  *'      J 

be  specific  claimed  that,  in  view  of  the  admissions  in  the 
pleadings,  they  should  ^lot  have  been  admitted,  and  that 
the  only  purpose  in  admitting  them  was  to  prejudice  the 
jury,  by  showing  the  amounts  which  had  heretofore  been 
allowed  to  plaintiff  for  the  wrong  complained  of.  The 
difficulty  with  this  contention  is  that  no  such  objection 
was  made  in  the  lower  court  These  judgments,  as  well 
as  the  decree  in  the  equity  case  to  abate  the  nuisance, 
were  admissible  in  evidence  for  the  purpose  of  showing  an 
adjudication  of  the  question  of  nuisance;  and,  as  defend- 
ant had  admitted  the  recovery  of  the  judgments  and 
decree,  there  was  no  error  in  permitting  them  to  go  to  the 
jury.  Defendant  might  have  raised  the  point  on  which  it 
now  relies  by  objections  to  the  evidence  when  offered,  or 
by  requests  for  instructions,  but^  as  it  did  not  do  so,  it  is 
in  no  position  to  complain.  The  amount  of  the  recovery 
in  these  prior  cases  was  not  material,  and,  if  the  judg- 
ments had  been  offered  for  the  purpose  of  showing  the  al- 
lowance made  to  plaintiff  in  the  fornit  r  ^ctiuns^  they 
should  not  have  been  received;  but  this  was  not  the  pur 
pose  of  the  evidence.  Had  defendant  asked  an  in&tructioit 
to  the  effect  that  the  judgments  should  not  be*  considefeii 
in  estimating  the  amount  of  plaintiff's  dautage,  it  woul  i 
have  been  the  duty  of  the  court  to  give  it.  No  such  re- 
quest was  made,  however. 

It  is  also  contended  that  one  of  these  judgmciits  wa<* 

reversed   in   this   court  in   a   (102   Iowa,  71)   case   above 

referred  to.     That  point  was  not  made  in  tiio  trial  court, 

nor  was  its  attention  called  to  the  fuct^  us 

now  claimed*     Indeed,  we  have  no  P"^ —  ~" 


r^ 
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arriving  at  the  truth  of  this  claim,  save  by  inference  from 
the  amount  and  date  of  the  judgment.  But  the  point 
should  have  been  made  in  the  trial  court,  and  a  ruling  had 
thereon,  and  cannot  be  presented  here  for  the  first  time. 
The  petitions  filed  in  the  cases  were  also  admissible  for  the 
'  purpose  of  showing  that  the  issues  were  the  same  as  in- 
volved in  this  case. 

-  Plaintiff  also  introduced  a  petition  filed  in  the  super- 
ior court  of  the  city  of  Oedar  Rapids  in  an  action  brought 
by  him  against  the  city  for  damages  covering  the  same 
6.  SiLMB:  admis-  P^^iod  as  that  covered  by  the  petition  in  this 
Shc?pcS"      ^^s®"     W^  ^^  °^*  know  why  this  was  offered 
tion:  error.     ^^^  ^^^y  n,  ^as  admitted  in  evidence.     No 

action  seems  to  have  been  taken  on  that  petition,  and, 
if  there  had  been,  it  would  have  been  a  bar  to  plaintiff's 
suit.  It  was  objected  to  as  incompetent,  immaterial,  and 
foreign  to  any  issue  in  this  case,  but  the  objection  was 
overruled.  We  think  it  should  have  been  sustained.  It 
covered  the  same  period  time  as  the  petition  in  the  case  at 
bar,  and,  as  no  judgment  has  ever  been  rendered  therein,  it 
was  entirely  irrelevant  to  any  issue  in  the  case.  The  only 
purpose  in  admitting  it  was  to  get  plaintiff's  declaration 
in  his  favor  as  to  the  character  of  the  nuisance  before  the 
jury,  and  the  effect  thereof  was  manifestly  prejudicial. 
The  action  is  for  damages  for  depreciation  in  the  rental 
value  of  the  farm  (rom  October  20,  1896,  down  to  and  in- 
cluding November  22,  1899.  Defendant  offered  to  show 
7.  same:  meas-  that  durlug  the  time  in  question  there  were  as 
ages.  '  many  animals  pastured  on  the  land  as  the 
grass  would  sustain,  and  that  the  stock  on  the  farm  actu- 
ally consumed  all  the  grass  that  grew.  In  response  to 
objections  interposed  by  plaintiff,  the  court  said:  "I  tell 
you  now  it  is  no  matter  what  it  was  worth  to  Mr.  Bennett. 
He  may  have  lost  money  farming  every  year  there  before 
or  since.  That  has  nothing  to  do  with  this  case, — what 
they  are  worth  in  the  market,  and  what  he  could  have 
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reuted  them  for  before,  and  what  he  could  have  rented 
for  afterward.  The  objection  is  sustained. "  These  rulings 
are  challenged.  PlaintiflF's  land  consisted  of  one  hundred 
and  forty  acres.  It  was  adapted  for  use  as  a  dairy  and 
stock  farm.  There  was  a  house  upon  the  land,  occupied 
by  a  tenant  Forty -five  acres  of  the  land  were  in  cultiva- 
tion, twelve  or  fourteen  acres  were  used  for  hay,  and  the 
residue  for  pasturage.  The  questions  propounded  to  the 
witnesses,  which  were  not  allowed  to  be  answered,  related 
to  the  use  of  the  pasture  land,  and  tended,  perhaps,  to 
show  that  plaintiff  had  as  much  return  from  the  pasture 
after  the  establishment  of  the  sewer  as  before. 

But  this  was  not  the  real  matter  of  the  issue.    The  ques- 
tion presented  was  the  deterioration,  if  any,  in  the  rental 
value  of  the  farm  as  a  whole  by  reason  of  the  establishment 
of  the  nuisance.     Defendant's  witnesses  were  allowed  to 
answer  questions  calling  fof  their  opinions  on  this  subject, 
and  this,  we  think,  is  all  that  it  was  entitled  to.    It  was  not 
permitted  to  go  into  the  question  as  to  the  returns  plaintiff 
actually  had  from  some  specific  part  of  the  Jand,  and  the 
ruling  denying  it  this  privilege  was  unquestionably  correct* 
Plaintiff  might  take  the  chance  of  disease  to  his  stock,  or 
that  of  others  pastured  by  him,  if  he  saw  fit;  but,  having 
taken  the  chance,  defendant  should  not  now  be  permitted 
to  show  that  a  specific  part  of  the  land  was  not  damaged  be- 
cause plaintiff  used  all  of  it  as  before  the  sewer  was  estab-- 
lished.     The  inquiry  was  the  damage  done  the  entire  farm 
by  reason  of  the  depreciation  in  its  rental  value,  and  not 
primarily  the  injury  done  a  particular  forty  acres.    Doubt- 
less such  an  inquiry  would  be  proper  on  cross-examination, 
but  it  would  not  b^  admissibleas  substantive  proof  either  for 
or  against  the  plaintiff.    Surely  it  will  not  be  contended  that 
plaintiff  could  prove  the  amount  of  depreciation  in  rental 
value  by  showing  that  he  was  not  able  to  use  the  pasture, 
and  that  he  lost  the  return  he  might  have  gained  from 
Vol.  119  Iowa.— 81. 
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pasturing  stock  belonging  to  himself  or  to  others.  The 
ooart  would,  no  doubt,  have  said,  had  such  testimony  been 
offered  that  this  was  not  the  method  of  proving  depreci- 
ation in  rental  value;  and  so,  when  defendant  offered  its 
evidence,  it  could  not  show  that  plaintiff  in  fact  used  part 
of  the  farm  for  pasture,  and  that  the  stock  ate  up  all  the 
grass.  The  true  measure  of  damages  in  such  cases  is  wel 
understood.  Ordinarily  it  is  the  depreciation  in  the  rental 
value  of  the  farm.  See,  as  sustaining  our  conclusions  on 
this  branch  of  the  case,  Fenn  v.  Taylor^  24  111.  App.  292; 
Ottenotv.  Railway  Co.,  119  N.  Y.  608  (23  N.  E.  Rep.  169); 
O^ Connor  v.  Railroad  Co.,  56  Iowa,  735;  Ferguson  v. 
Manufacturing  Co.  77  Iowa,   576. 

Complaint  is  made  of  certain  hypothetical  questions 
put  to  plaintiff's  witnesses  on  depreciation  in  value,  and 
on  the  effects  to  be  apprehended  from  the  discharge  of  the 
8.  Same:  hypo-  sowago  iuto  the  Stream.  Two  of  these  were 
qucsUons.  as  follows!  "Q.  Now,  assumihg  that  the 
sewage  comes  from  the  following  sources:  The  Daniels 
Hotel,  accommodating  one  hundred  people  per  day,  includ- 
ing employes  and  guests,  and  the  Biggs  House,  accommo- 
dating a  large  number  of  persons,  together  with  all  the 
principal  business  houses  of  the  city,  numerous  private 
residences,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
depot  and  round  house  and  shops,  employing  a  great  number 
of  people,  and  the  courthouse  and  county  offices,  the  public 
school, — that  is,  the  sewage  from  all  these  sources  empties 
into  the  creek, and  constituting  one-third  to  one- fourth  of  it, 
— what  effect  would  it  have  on  the  water,  used  for  stock 
purposes?"  **Q.  But  assuming  that  this  creek  was  in  the 
condition  that  I  have  stated  to  you  in  my  prior  question, 
and  assuming  that  you  did  not  have  any  stock,  but  three 
or  four  or  five  old  horses,  and  that  you  could  not  get  stock 
to  pasture,  and  that  these  bad  odors  were  there,  and  that 
you  could  not  get  a  tenant  to  come  on  there,  on  account  of 
these  difficulties,  what  would  you  think  it  would  be  worth 
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under  these  circumstances?^'  The  first  of  these  questions 
was  propounded  to  at  least  two  witnesses.  Both  were 
objected  to  because  assuming  a  state  of  facts  not  shown  in 
the  evidence.  The  objections  were  overruled,  and  the 
witnesses  were  permitted  to  answer.  Neither  question 
should  have  been  propounded,  as  there  was  no  testimony 
in  the  record  on  which  to  base  them.  There  was,  it  is 
true,  testimony  in  support  of  some  of  the  assumptions  of 
fact,  but  not  all.  The  first  assumes  many  things  not  shown 
by  plaintiff,  except  by  allegations  in  his  prior  pleadings, 
which  were  not  competent  for  that  purpose,  and  there  is  no 
-evidence  whatever  in  support  of  the  second. 

Error  is  also  predicated  on  the  admission  of  evidence 
from  experts  regarding  the  probable  effects  of  the  deposit 
of  sewage  in  the  running  stream.  That  point  is  ruled  by 
Hollenheck  v.  City  of  Marion^  supra^  and  need  not  be 
further  considered. 

/      The  cross-examination  of  some  of  defendant's  wit- 
nesses is  complained  of.     Great  liberty  may  be  allowed  in 
the  cross-examination  of  experts,  and  counsel  need  not,  in 
^    Cross  ex-       ^"^^  cases,   be  Confined    to  the  exact  case 
?5^rt  idt-'*^  made,  but,  for  the  purpose  of  testing  the  wit- 
°^*  nesses'   knowledge  and  the  weight  of  their 

'evidence,  may  assume  almost  any  state  of  facts.  The 
matter,  in  any  event,  is  so  largely  discretionary  with  the 
trial  court  that  we  do  not  ordinarily  interfere. 

VI.  Defendant  contends  that  the  eighth  instruction 
<;iven  by  the  trial  court  was  erroneous.  Its  assignment  of 
«rror  reads:  "The  court  erred  in  giving  the  jury  his 
«o  ASSIGN-  instruction  numbered  eighth."  This  is  in- 
?J)?rmSlf^"  sufficient  to  present  any  question  for  consid- 
be Specific,  eratiion.  Fitch  V.  Iraction  Co,  116  Iowa,  716. 
The  instruction  embraces  three  or  more  distinct  propo- 
sitions, and  the  assignment  does  not  point  out  the  exact 
error  complained  of.  Two  or  three  distinct  propositions 
are  made  in  argument  regarding  this  instruction,  and  the 
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rule  is  well  settled  that  the  assignment  must  point  out  the 
very  error  complained  of.  We  may  say  that  we  have  ex^ 
amined  the  instruction  in  the  light  of  counsel's  argument, 
and  see  no  error  therein.  It  is  materially  different  from 
the  one  condemned  in  Hollenheckv.  City  of  Marion^  supra^ 
The  damages  were  confined  to  the  depreciation  in  the 
rental  value  of  the  premises  in  the  condition  they  were  in 
when  the  nuisance  was  created.  The  instruction  has  sup- 
port in  Railway  Co.  v.  Walla^e^  74  Tex.  581  (12  S.  W.  Rep. 
227),  and  it  did  not  allow  plaintiff  to  recover  for  imaginary 
uses  to  which  the  property  might  be  put  in  the  future. 

We  have  now  examined  all  the  points  made  by  defend- 
ant, and  find  no  error,  except  as  is  stated.  But  for  the 
reasons  pointed  out,  the  judgment  must  be  bbvebsbd. 


H.  W.  Spaulding,  Appellant,  v.  Lewis  B.  Thompson. 

Action  to  Recover  on  Covanent  in  Deed:  bxobption  in  deed: 
NOTICE  to  oranteb.  Where  a  deed  to  real  property  refers  to 
and  is  subject  to  a  lease,  and  the  lessee  is  in  possession,  the 
grantee  is  charged  with  notice  of  all  the  conditions  attaching 
to  the  tenancy. 

Appeal  from  Poweshiek  District   Court — Hon.   John  T. 
SooTT,  Judge. 

Thursday,  February  5,  1903. 

Action  at  law  to  recover  of  the  defendant  on  his  cov- 
enant in  a  deed.  There  was  a  directed  verdict  for  the 
defendant,  and  a  judgment  thereon,  from  which  the  plain- 
tiff appeals. — Affirmed. 

D.  TT.  Norris  and  TT.  R,  Lewis  for  appellant. 

Haines  cfe  Lyman  for  appellee. 

Sherwin,  J. — When  the  plaintiff  purchased  the  land 
in  question,  possession  thereof  was  h^ld  by  one  Horak  as 
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the  tenant  of  the  defendant  under  an  unexpired  lease. 
The  defendant's  deed  contained    the  usual  covenant  of 
warranty,  but  contained  the  clause  that  "this  deed  is  sub- 
ject to  a  lease  in  favor  of  Daniel  Horak,  which  is  hereby 
transferred  to  the  -grantee  named    herein."     When  his 
term  expired,  Horak  claimed  certain  outbuildings  then  on 
the  premises  by  virtue  of  an  alleged  contract  with  a  former 
owner  of  the  land,  Mrs.  Scott,  under  whom  he  held  as 
tenant  when  this  defendant  purchased.     The  plaintiff, 
Spaulding,  resisted  the  claim  of  Horak,  and  Horak  there- 
upon sued  Thompson  for  the  value  of  his  improvements. 
He  was  denied  relief  in  that  action  (see  Horak  v.  Thomp- 
4ion^   (Iowa),    (88    N.    W.     Eep.    889),     and    upon    the 
determination  of  that  case  brought  suit  against  Spaulding 
for  conversion  of  the  property  claimed.      That  case  was 
settled  without  a  trial  by  the  payment  of  the  claim  by 
•Spaulding,  who  in  this  action  seeks  to  recover  the  amount 
so  paid.     We  think  the  verdict  was  properly  directed  for 
the  defendant.     The  tenant  was  not  only  in  possession, 
but  the  deed,  by  its  express  terms,   was  subject  to  his 
rights  as  such  tenant;  and,  whatever  those  rights  were, 
they  were  clearly  excepted  in  the  deed,  and  the  plaintiff, 
Spaulding,  was  charged  with  notice  of  all  the  conditions 
attaching    to    Horak's    tenancy.       It  is    conceded    that 
neither  of  the  parties  hereto  knew  that  Horak  claimed 
to  own  any  of  the  lumber  or  buildings,  but  this    does 
not  alter  the  situation,   so  far  as  the  plaintiff  is  con- 
-cerned,  for  he  was  fully  advised  that  he  was  taking  the 
premises  subject  to  all  of  the  rights  of  Horak  therein,  and 
it  was  his  duty  to  ascertain  what  those  rights  were.     But 
for  the  exception  in  the  deed,  the  case  would  probably  be 
within  the  rule  announced  in  Van  Wagner  v.  Van  Noatrand^ 
19  Iowa,  422,  and  there  might  have  been  a  breach  of  the 
covenant,  whether  the  plaintiff  knew  of  Horak's  rights  or 
not;  but  we  have  a  different  case  here,  and  the  judgment 
must  be  affirmed. 
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M.   M.   OooNBT,  Appellant,  v.   John  J.   Ooppook,   A.   W. 
Fattebson  et  al  . 

Foreclosure  ot  Mortgage:  right  of  judobobnt  ijbn  holder  to 
RWDBWM.  One  who  aoqaires  a  judgment  lien  on  the  premises, 
X)ending  the  foreclosure  of  a  mortgage,  has  only  the  statutoty 
right  to  redeem  from  the  foreclosure  sale,  as  Code  section  354'> 
applies  to  such  cases. 

Appeal  from  Carroll  District  Court. — Hon.  Z.  A.  OauRCH^ 

Judge. 

Thursday,  February  5^  19031 

Action  by  judgment  lienholder  to  redeem  from  safe 
under  mortgage  foreclosure.  Decree  for  defendants,  from 
which  plain tiflF  appeals, — AMrmed, 

F.  M.  Davenport  and  M.  W,  Beach  for  appellant 

Oeo.  W.  Paine  for  appellees. 

MoOlain,  J. — Defendant  A.  W.  Patterson,  by  fore- 
closure proceedings  against  defendant  John  J.  Ooppock, 
the  then  owner,  acquired  title  under  execution  sale  and 
deed  to  the  premises  in  controversy.  The  interests  of  the- 
other  defendants,  in  the  view  which  we  take  of  the  case,, 
need  not  be  considered.  PlaintiflF,  by  filing  in  the  district 
court  a  transcript  of  a  judgment  obtained  before  a  justice 
of  the  peace,  acquired  a  lien  on  the  premises  five  day* 
before  the  decree  in  the  foreclosure  proceeding  was  ren- 
dered.  Not  having  been  made  a  party  to  the  proceeding, 
plaintiff  claims  that  the  lien  was  not  cut  oflF  by  the  fore- 
closure sale,  and  he  now  seeks  to  redeem  from  Patterson,, 
offering  to  pay  the  amount  of  Patterson '^s  rights  in  and 
claims  against  the  property,  including  the  amount  bid  ai 
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foreclosure  sale,  the  amount  of  other  liens  of  Patterson 
superior  to  those  of  plaintiff's  judgment,  and  various 
amounts  paid  by  way  of  taxes,  after  deducting  from  the 
total  of  Patterson's  claims  the  value  of  the  use  of  the  land 
during  the  time  it  has  been  in  Patterson's  possession. 

The  only  question  we  need  consider  is  whether  one 
whose  judgment  becomes  a  lien  pending  a  foreclosure  pro- 
ceeding must,  be  made  a  party  to  such  proceeding  in  order 
to  cut  oflF  his  right  to  redeem  from  sale  under  a  judgment 
rendered  in  such  proceeding.  It  is  conceded  that  under 
Oode,  section  3543  (which  is,  in  effect,  the  same  as  section 
2628  of  the  Oode  of  1873),  providing  that,  '*when  a  petition 
has  been  filed  affecting  real  estate,  the  action  is  pending 
so  as  to  charge  third  persons  with  notice  of  its  pendency, 
and  while  pending  no  interest  can  be  acquired  by  third 
persons  in  the  subject-matter  thereof  as  against  the  plain- 
tiff's rights,"  one  who  purchases  or  otherwise  acquires  an 
interest  from  the  defendant  in  a  foreclosure  proceeding 
brought  in  the  county  where  the  land  is  situated  takes 
subject  to  the  determination  of  such  proceeding,  and, 
although  not  made  a  party,  has  no  equitable  right  to  re- 
deem from  the  foreclosure  sale.  Blanchard  v.  Ware^  37 
Iowa,  305;  Blanchard  v.  Ware^  43  Iowa,  530;  Tredway  v, 
McDonald^  51  Iowa,  663;  Jackson  v.  Railway  Co.^  64  Iowa, 
292;   Bowman  v.  Anderson^  82  Iowa,  210. 

Counsel  for  appellant  claim  that  this  doctrine  is  not 
applicable  to  one  who  acquires  a  lien  on  the  premises  pend- 
ing the  foreclosure  proceeding  by  a  judgemut  against  the 
defendant  in  such  proceeding.  But  we  find  no  author- 
ity for  any  such  distinction.  Certainly  the  lienholder 
does  not  acquire  any  better  right  than  the  defendant  him- 
self, or  one  who  purchases  or  takes  a  mortgage  on  the 
premises  pending  the  foreclosure.  It  would  be  intolerable 
that,  after  plaintiff  has  commenced  his  foreclosure,  and 
made  parties  to  his  action  all  persons  then  having  any 
interest  in  or  lien  upon  the  premises,  he  should  be  required 


488  Decatur  v.  Simpson.  [119  Iowa 

to  bring  in  as  new  parties  i>er8on8  subsequently  acquir- 
ing an  interest  or  a  lien.  To  compel  him  to  do  so  might 
make  it  necessary  for  him  to  continue  indefinitely  his 
action,  and  postpone  the  securing  of  a  final  decree,  under 
which  the  premises  could  properly  be  sold.  We  hold  that 
one  who  acquires  a  judgment  lien  on  the  premises,  pend- 
ing a  foreclosure  has  only  the  statutory  right  to  redeem 
from  the  foreclosure  sale.  Plaintiff  did  not  exercise  this 
statutory  right,  but  waited  until  nearly  ten  years  after 
securing  his  judgment  lien  before  taking  any  steps  to  make 
redemption.  His  petition  was  properly  dismissed,  and 
the  judgment  of  the  lower  court  is  affibmed. 


Samuel  Decatur,  Appellee,  v.  W.  S.  Simpson,  Defendant, 
AND  John  Sdipson,  Garnishee,  Appellant,  and  Samuel 
Decatur,  Appellant,  v.  W.  S.  Simpson,  Appellee. 

Qarnishment:  VALmmr  op:  vacation  op  judgment  against 
garnishee.  Garnishment  proceedings  are  dependent  iiix>n  the 
validity  of  the  judgment  upon  which  they  are  based,  and 
where  the  judgment  against  the  principal  debtor  is  reversed 
on  appeal  and  the  case  remanded  for  a  new  trial,  a  judgment 
against  the  garnishee  will  be  set  aside  on  motion,  althougli 
prior  to  a  ruling  on  such  motion  a  new  judgment  uix>n  retrial 
has  been  entered  against  the  principal  debtor. 

Appeal  from   Poweshiek   District    Court — ^Hon.    A.     K. 
Dewey  and  Hon.  John  T.  Scott,  Judges. 

Thursday,  February  5,  1903. 

On  April  9,  1900,  Samuel  Decatur  obtained  a  judgment 
against  W.  S.  Simpson  in  the  district  court  of  Powshiek 
county  for  the  sum  of  $2,500  and  costs.  From  such  judgment 
an  appeal  was  taken  to  this  court.  On  April  28,  1900, 
and  under  execution  issued  upon  said  judgment,  John 
Simpson  was  garnished  as  a  supposed  debtor  of  said  W. 
S.  Simpson.  The  answers  of  said  garnishee  were  taken 
and  filed  in  said  court  January  8,  1901.     On  the  same  day 
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there  was  filed  by  said  Decatur  a  pleading  controvert- 
ing  the  answers  of  said  garnishee  to  which  the  garn- 
ishee made  reply  putting  in  issue  the  allegations  of  said 
pleading  in  so  far  as  the  same  charged  him  with  being  a 
debtor  of,  or  holding  property  belonging  to,  said  W.  S. 
Simpson.  Thereafter,  and  on  January  28,  1901,  said  mat- 
ter came  on  for  hearing  before  the  court  (Judge  Dewey 
presiding);  and  such  proceedings  were  had  that  a  judg- 
ment was  rendered  in  favor '  of  said  Decatur  and  against 
said  garnishee  for  the  sum  of  $2,742.88  and  costs.  From 
this  judgment  the  garnishee  appeals,  and  such  is  the  cause 
first  above  entitled.  The  original  cause,  in  which  judg- 
ment against  W.  S.  Simpson  was  rendered,  was  determined 
by  this  court  on  January  24,  1902,  and  the  judgment  of  the 
court  below  reversed  for  errors.  115  Iowa,  848.  The  cause 
was  ordered  remanded  for  a  new  trial,  and  a  procedendo 
issued  accordingly.  On  March  18, 1902,  said  W.  S.  Simpson 
filed  in  said  original  cause  a  motion  for  writ  of  restitution, 
in  which  all  the  foregoing  facts  were  set  forth,  and  also 
that  the  judgment  against  John  Simpson,  garnishee,  as 
Above  referred  to,  had  not  been  satisfied.  It  was  accord- 
ingly asked  that  said  John  Simpson  might  be  discharged 
and  exonerated  from  paying  the  judgment  rendered  against 
him  as  such  garnishee  under  execution,  and  to  the  end 
that  he,  said  W.  S.  Simpson,  might  be  restored  to  his  full 
rights  in  the  premises.  Before  a  ruling  was  had  upon  such 
motion,  the  original  cause  came  on  for  retrial  in  said  court 
resulting  in  a  further  judgment  on  April  8,  1902,  in  favor 
of  plaintifi'.  Afterwards,  and  on  the  same  day,  said  court 
{Judge  Scott  presiding)  ruled  on  said  motion,  sustaining 
the  same,  and  ordering  that  the  garnishee,  John  Simpson, 
be  discharged  and  exonerated  from  payment  of  the  judg- 
ment against  him  as  such.  From  such  order  the  plaintiff, 
Decatur,  appeals,  and  such  is  the  cause  second  above  en- 
titled. First  appeal  di  missed.  Judgment  on  second 
appeal  aMrmed. 
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Haines  &  Lyman  for  plaintiff. 

N.  T.  Guernsey  and  Will  C.  Rayhim  for  defendant 
and  garnishee. 

Bishop,  0.  J. — Based  upon  the  facts  as  referred  to  in 
the  foregoing  statement,  the  appellant  in  the  garnishment 
proceedings,  John  Simpson,  moves  this  court  to  discharge 
the  judgment  standing  against  him  as  such  garnishee,  and 
the  cause  is  submitted  upon  such  motion,  and  without 
arguments  upon  the  merits  of  the  appeal.  While  it  is  true 
that  an  appeal  does  not  operate  to  stay  the  enforcement 
of  a  money  judgnlent,  no  supersedeas  bond  being  given^ 
still  it  is  equally  true  that  an  execution  issued  upon  such 
judgment,  and  all  proceedings  had  thereunder,  are  depend- 
ant for  their  validity  upon  the  judgment  being  sustained. 
If  property  has  been  taken  under  such  execution,restitution 
must  be  made.  Oode,  section  4145.  Of  necessity,  the  rule 
must  operate  to  release  property  held  under  garnishment, 
as  well  as  property  of  a  more  tangible  nature  hold  under 
direct  levy.  Nor  can  it  be  said,  in  reason  or  upon  author- 
ity, that  a  modification  of  the  rule  of  the  statute  is  called 
for,  when  it  appears  that  it  had  been  judicially  determined 
under  garnishment  proceedings  that  a  garnishee  holds 
property  or  credits  belonging  to  the  judgment  debtor,  and  a 
judgment  is  rendered  against  such  garnishee  requiring  him 
to  deliver  the  property  in  his  hands,  or  pay  over  the  amount 
of  his  indebtedness,  or  suflScient  thereof  to  satisfy  the  prin- 
cipal judgment.  The  judgment,  which  alone  authorized  the 
garnishment,  being  erroneous,  all  proceedings  had  there- 
under are,  as  between  the  immediate  parties,  ipso  facto 
void  and  of  no  effect.     Waples,  Attachment,  p.  845,  346. 

It  is  said  in  argument  that  the  garnishment,  and  the 
judgment  thereunder,  ought  not  to  be  released,  because  of 
the  fact  that  the  principal  case  has  been  again  tried,  and 
another  judgment  rendered  in  favor  of  the  plaintiff.     Wo 
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are  unable  to  see  how  such  fact  can  aflfect  the  question^ 
The  garnishment  had  vitality  only  through  the  judgment 
upon  which  it  was  predicated.  When  the  judgment 
became  extinguished,  the  garnishment,  which  was  but 
an  incident  to  it,  partook  of  its  fate,  and  the  right  of 
the  judgment  defendant  to  have  restitution  made  be- 
came absolute  eo  inatanti.  There  is  no  authority  for  the 
proposition  that  a  garnishment  proceeding  can  be  kept 
alive  pending  a  new  trial,  and  awaiting  the  possible  ar- 
rival of  a  new  judgment  and  execution  under  which  it  may 
again  be  fully  vitalized,  and  to  have  effect  as  of  the  time- 
when  the  garnishment  proceedings  were  first  instituted. 
In  other  words,  garnishment  proceedings  are  not  suscep- 
tible of  aflSliation  with  a  judgment  having  the  relation  only^ 
of  a  foster  or  step  parent 

It  follows  from  what  we  have  said  that  the  trial  court 
was  right  in  sustaining  the  motion  to  discharge  the  garn- 
ishee, John  Simpson,  and  the  order  of  discharge  appealed 
from  in  the  second  case  above  entitled  is  afl8rmed.  There- 
being  no  farther  necessity  for  considering  the  appeal  in* 
the  case  first  above  entitled,  it  is  dismissed. — Dismissbiv 
on  first  appeal.     Affirmed  on  second  appeaL 


O.  X  JoLLBY,   Appellant,  v.   Chicago,  Milwaukbk  &  Sr^ 
Paul  Railway  Company. 

Railroads:  rbdemftion  of  tioebts:  enforobicbnt  of  penalty: 
DEMUBRER.     Chapter  71,  Acts  28th  General  Assembly,  imposes 

«  1  aix>n  a  railway  company  the  duty  of  redeeming  unused  pas- 
senger tickets.  The  company  may,  but  is  not  required  ta 
limit  the  time  for  redemption,  and  uix>n  failure  to  do  so  a 
demand  for  repayment  is  timely  if  made  within  the  statutory 
period  of  limitations,  and  in  an  action  to  recover  for  the 
tickets  and  enforce  the  penalty  for  refusal  to  redeem,  where- 
the  time  for  redemption  is  not  limited,  a  demurrer  to  the 
petition  on  the  ground  that  demand  for  repayment  was  not 
made  within  ten  days  from  the  date  the  tickets  were  sold,, 
should  be  overruled. 
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Demand  for  Redemption:     waiver.      Knowledge  on  the  part  of 
2     the  agent  who  sells  the  tickets  that  the  holder  is  present  at  his 
office  with  the  same  for  the  purpose  of  redemption  and  he  de- 
clines to   redeem  them,  the  necessity  for  a  formal  offer  and 
demand  for  payment  is  waived. 

^ame:     when  uabiutt  of  company  attaches.    Liability  of  arail- 

8     way  company,  under  chapter  71,  Acts  28th  (General  Assembly, 

for  the  price  of  an  nnnsed  ticket  and  penalty  is  fixed  by  failnn^* 

to  redeem  within  ten  days  after  demand  for  payment,   and  it 

is  not  necessary  for  the  holder  to  again  present  the  same. 

•Redemption  of  Tickets:  recovery  of  penalty.  Chapter '''1,  Acts 
4  of  the  28th  (General  Assembly,  relating  to  the  redemption  cf 
unused  railway  tickets  and  prescribing  a  penalty  for  refusal  tu 
redeem,  are  for  the  benefit  only  of  such  persons  as  purchase 
tickets  for  transportation  in  good  faith,  and  one  who  purchases 
tickets  simply  for  the  purpose  of  having  them  redeemed,  or, 
in  case  of  refusal  to  redeem,  then  to  recover  the  penalty,  is  not 
entitled  to  the  penalty. 

Appeal  from  Calhoun  District  Court. — Hon.  Z.  A,  Ohurcij, 

Judge. 

Thursday,  February  5,  1903. 

The  facts  of  the  case  are  stated  in  the  opinion.  The 
plaintiff  appeals. — AMrmed  in  part. 

J.  F.  Lavender  and  0.  J.  Jolley  for  appellant. 

J.  C  Cook  and  E.  C.  Stevenson  for  appellee. 

Ladd,  J. — The  defendant's  line  of  railway,  classed  by 
the  executive  council  as  "A,"  runs  through  Rockwell  Oity, 
Iowa.  Tho  nearest  stations  on  each  side  are  Rands  and 
Jolley.  In  each  of  the  first  three  counts  of  th^  petition 
plaintiff  alleged  the  purchase  on  the  25th  day  of  August, 
1900,  of  one  passenger  ticket  to  Randa  for  seventeen  cents; 
uhat  defendant  sold  the  same  without  any  provision  for 
redemption,  stamping  on  its  face,  "Good  only  one  day 
from  date  of  sale;"  that  he  demanded  redemption  thereof 
from  the  office  where  bought  September  15,  1900,  which 
was  refused  and  neglected  for  ten  days.     In  each  of  the 
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sixteen  following  counts  the  allegations  are  substantially 
the  same,  except  that  the  tickets  were  purchased  on  the 
10th  and  13th  days  of  September  previous  to  the  alleged 
demand.     The  defendant  demurred  to  each  of  the  first 
three   counts  on  the   ground  that  demand  had  not  been 
made  within  ten  days  after  the  sale.     This  demurrer  was 
sustained,  and,  as  plaintiff  elected  to  stand  on  the  ruling,, 
said  counts  were  dismissed.     Several  defenses  were  inter- 
posed to  the  other  counts.      The  evidence  on  the  part  of 
plaintiff  tended  to  show  that  eight  of  the  passenger  tickets 
involved  in  the  last  sixteen  counts  were  purchased  by 
another  for  the  plaintiff  at  the  maximum   rate  on  the 
10th  of    September,    1900,    and   the    other    eight   three 
days    later.      They  were    procured    without   any   inten- 
tion of  using  them  for  transportation.      The  sole  object 
was   to  enable    plaintiff  to    bring    suit  against   defend- 
ant  in   event  of  its  failure  to  redeem,  and  thereby  re- 
cover a  penalty,  and  reek  revenge  for  some   past   diflS- 
culties.      This  object   was   not  disclosed  to  defendants 
agent,  and,  to  avoid  arousing  his  suspicion,  others  were 
sent  for  the  tickets.     September  18th  following  he  called 
on  the  agent  at  the  office  where  the  tickets  were  purchased,, 
and   asked  him  if  he  redeemed  tickets.     The  agent  re- 
sponded, "Not  after  two  days.''     Plaintiff  then  said  that 
he  had  some  tickets,  but  that  they  were  older  than  two- 
days.     The  agent  informed  him  that  he  could  not  redeem 
them,  as  he  had  no  orders  to  redeem  after  two  days.     The 
tickets  were  in  an  envelope,  and  were  laid  on  the  counter 
in  front  of  the  agent,  though  not  opened.    The  latter  then 
suggested  that  plaintiff  send  them  to  the  passenger  agent, 
and  have  them  redeemed  at  the  central  office,  whereupon 
plaintiff  took  the  tickets  and  walked  out.     He  admitted 
that  he  preferred  a  refusal  to  redeem,  as  he  wished  to 
commence  suit  for  payment  with  penalties.     Upon  this 
state  of  facts  the  court,  on  motion,  directed  a  verdict  for 
defendant. 


494         JoLLEY  y.  Chicago,  M.  &  St.  P,  R'y  Co.    [119  Iowa 

The  points  argued  involve  the  construction  of  the  first 
ithree  sections  of  chapter  71  of  the  Acts  of  the  28th  General 
Assembly : 

"Section  1.  Common  Carriers  to  Redeem  Tickets.  It 
«hall  be  the  duty  of  every  railroad  company,  corporation, 
person  or  persons  acting  as  common  carriers  of  passengers 
in  the  state  of  Iowa,  to  provide  for  redemption,  at  the 
place  of  purchase  and  the  general  passenger  agent's  ofSce 
•of  said  carriers,  of  the  whole  or  integral  part  of  any  pas- 
senger ticket  or  tickets  that  such  carrier  may  have  sold  as 
Afho  purchaser  or  owner  has  not  used  for  passage  or  received 
such  transportation  for  which  such  ticket  should  have  been 
surrendered,  and  said  carrier  shall  there  redeem  the  same 
at  a  rate  which  shall  equal  the  difference  between  the 
price  paid  for  the  whole  and  the  cost  of  a  ticket  between 
the  points  for  which  said  ticket  had  been  actually  used,  and 
«io  carrier  shall  limit  the  time  in  which  redemption  shall 
be  made  to  less  than  ten  days  from  date  of  sale  at  the  place 
of  purchase  and  six  months  from  date  of  sale  at  general 
passenger  agent's  office. 

"Sec.  2.  Notice  Posted,  No  railroad  company,  cor- 
poration, person  or  persons  doing  business  in  the  state  of 
Iowa,  as  a  common  carrier  of  passengers,  whgse  rate  of 
fare  is  regulated  by  the  statute  of  this  state,  shall  sell  or 
issue  to  any  person,  at  the  maximum  rate  allowed  by  law, 
any  ticket  or  tickets  bearing  condition  or  limitation  as  to 
the  time  of  use,  or  as  to  transferability,  without  first  pro- 
viding for  the  redemption  of  said  ticket  as  directed  by  the 
preceding  section  hereof,  and  also  having  notice  of  such 
provision  and  privilege  of  redemption  conspiciously  posted 
at  each  place  where  sales  of  tickets  are  made  by  common 
carriers  of  this  state.  A  failure  to  provide  for  redemption 
of  such  ticket  or  to  give  notice  as  above  provided  shall 
make  all  conditions  and  limitations  as  to  time  of  use  or 
transferability  of  no  force  or  eflfect. 
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"Sec.  8.  Penalty.  Any  railroad  company,  corporation, 
person  or  persons,  who  as  common  carriers  shall  sell  or 
issue  tickets  as  set  forth  in  the  preceding  sections,  and 
shall  refuse  or  neglect  to  redeem  the  same,  as  by  said  sec- 
tion provided  within  ten  days  of  date  of  demand,  shall 
forfeit  and  pay  to  the  owner  of  such  ticket  the  purchase 
price  of  said  ticket,  and  the  further  sum  of  $100.'' 

I.  It  will  be  observed  that  no  time  within  which  re- 
demption must  be  demanded  is  fixed  by  the  statute.  The 
obligation  to  redeem  is  created.  The  duty  of  providing 
J.   REDEMP-        therefor  is  imposed  on  the  company.     In  per- 

ctsl'cSforce-"  forming  this  duty  it  may,  but  is  not  bound  to, 
Sf^^demS?-  limit  the  period  within  which  redemption 
^^'  shall  be  demanded  to  net  **  less  than  ten  days 

from  dat^  of  sale  at  the  place  of  purchase."  The  company 
did  not  choose  to  so  limit  the  time.  This  being  true, 
demand  was  timely  if  within  the  period  of  the  general 
:fltatute  of  limitations.  The  statute  should  receive  a  fair, 
though  probably  strict,  construction,  as  a  penalty  is  pro- 
*vided.  But  its  plain  language  ought  not  to  be  perverted. 
Without  doing  so  it  cannot  be  said  that,  in  the  absence  of 
any  provision  of  the  company  for  redemption,  the  time  for 
making  demand  therefor  is  limited.  The  demurrer  to  the 
lirst  three  counts,  then,  of  the  petition,  ought  to  have  been 
overruled.  Appellee  argues  that  the  ruling  was  without 
prejudice,  on  the  ground  that  but  one  penalty  could  be 
recovered  in  any  event.  As  no  penalty  is  allowed  on  the 
other  counts,  possibly  the  one  referr  d  to  may  be  had  on 
the  first  three.  At  any  rate,  the  price  of  the  tickets  is 
involved,  and  to  this  extent,  at  least,  there  was  prejudice. 

II,  Appellant  next  insists  there  was  no  demand.  It 
olearly  appears  that  the  agent  knew  plaintiff  was  at  the 
ticket  office,  with  the  tickets  then  in  his  possession,  for 
a.   Demand         the  purpose  of  asking  that  they  be  redeemed, 

t?om  \4hrer.  and  that  the  agent  declined  to  redeem  them. 
Such  a  refusal  obviated  the  necjssity  of  a  more  formal 
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offer  of  the  tickets  and  demand  for  payment.  Having 
declined  to  redeem  any  tickets  more  than  two  days  old, 
anything  further  on  plaintiff's  part  by  way  of  exhibiting 
the  tickets  or  explaining  where  they  were  bought  would 
have  been  useless.  The  law  exacts  from  no  one  an  idle 
ceremony.  Plaintiff's  secret  hope"  that  payment  would 
be  refused  can  make  no  difference,  as  it  could  have  had 
no  effect  on  the  company's  action. 

III.     The  production  of  the  tickets  in  court  on  the 
trial  indicated  that  plaintiff  still  held  them,  and  hence 
that  they  had  not  been  taken  up  by  the  company.      Ap- 
samk-  when    P^Hee    argues  that  ten   days  after  demand 
TOmpi^y°'      plaintiff  should  have  returned  to  the  office 
attaches.        j^^.  j^jg  jnouey.     But  liability  for  the  price  of 
the  ticket  and  penalty  attached  upon  the  mere  neglect  to 
redeem  within  ten  days  after  demand.     The  company  is 
not  bound,  as  suggested  by  appellant,  to  look  up  the  ticket 
holder  in  order  to  pay  him.     It  can   do  so  when  afforded 
the  opportunity  **at  the  place  of  purchase."     If  in  doubt> 
it  is  accorded  time  in  which  to  investigate,  but  must,  at 
its  peril,  discharge  the  statutory  obligation,  if  found  to 
exist,  within  the  period  fixed. 

IV.     Every  one  who  purchases  a  passenger  ticket  im- 
pliedly represents  that  he  expects  to  use  it  for  transporta- 
tion, and  this  statute  certainly  contemplates  tickets  such 
4.  REDEMP.       "as  the  purchaser  or  owner  has  not  used  for 
tickets:  re-     passago,  or  received  transportation  for,  which 

covery  of 

penalty.  such  ticket  should  have  been  surrendered." 
Common  carriers  issue  tickets  with  no  other  object  in  view. 
They  are  merely  to  furnish  evidence  to  those  in  charge  of 
the  trains  that  the  price  of  carriage  has  been  paid,  and  are 
never  sold  as  certificates  of  deposit,  or  as  mediums  of  ex- 
change. Indeed,  companies  like  defendant,  even  though 
they  might  choose  to  do  so,  are  without  authority  to  engage 
in  such  a  business.  Mistakes  often  occur.  Frequently, 
alter  purchasei  the  holder  is  prevented  from  taking  the 
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journey  proposed,  or  continuing  that  begun.      Oarriers 
have  not  always  been  liberal  in  adjusting  such  matters, 
and  the  object  had  by  the  legislature  in  enacting  this 
statute  was  evidently  to  afford  an  adequate  remedy.      As 
said  by  the  district  court  in  its  opinion  delivered  when 
ruling  on  the  motion:    "We  cannot  assume  that  the  legis- 
lature intended  to  compel   railroad  companies  to  issue 
tickets  to  parties  who  intended  again  to  return   these 
tickets  and  demand  their  redemption.     This  would  enable 
a  party  after  banking  hours  to  go  to  a  railroad  ticket  office^ 
have  his  money   exchanged  for  tickets,  and  compel  the 
railroad  company  to  become  custodian  of  that  money  over 
night,  and  return  it  to  the  depositor  the  next  day,  thereby 
not  only  becoming  the  guarantor  for  the  safe  keeping  of 
the  stranger's  money,  but  destroying  its  tickets,  and  devot- 
ing the  time  of  its  employes  to  this  work,  without  any  com- 
pensation therefor.     It  is  a  familiar  rule  that  in  construing 
statutes  we  must  assume  that  the  legislature  intended  no 
absurdity  nor  injustice.     This  intent  of  the  legislature  is 
borne  out  by  the  language  of  the  act  itself.     The  third 
section,  which  provides  the  penalty,  says:    'Any  railroad 
company    *    ♦    *    who  as  a  common  carrier  shall  sell  or 
issue  tickets,     *    *    *     and  shall    refuse  or  neglect  to 
redeem  the  same    *    ♦    ♦    within  ten  days  of  the  date 
of  demand,  shall  forfeit,'  etc.     This  provides  merely  for 
the  redemption  of  such  tickets  as  are  sold  by  it  as  a  com- 
mon carrier.     Tickets  sold  by  a  railroad  company  not  for 
passage,  but  merely  to  enable  a  party  to  leave  his  money 
with  the  railroad  company,  and  then  at  a  future  date  have 
this  money  paid  back  to  him,  would  not  be  tickets  sold  by 
the  railroad  company  in  its  business  as  a  common  carrier 
of  passengers.     Such  tickets  would  merely  serve  the  pur- 
pose of  a  certificate  of  deposit,  and  would  make  the  rail- 
road company  a  bank  of  deposit     If  a  railroad  company 
should  instruct  its  agent  at  a  station  to  receive  money 
Vol.  119  Iowa.— 82. 
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from  any  one  who  should  wish  to  leave  the  same  on  deposit^, 
and  issue  to  such  depositor  any  form  of  paper  which  should 
be  evidence  of  the  amount  deposited,  and  entitle  the 
depositor  or  his  transferee,  upon  presentation  of  this 
paper,  to  receive  his  money  back,  such  business  would  not 
be  that  of  a  common  carrier,  nor  in  the  line  of  a  common 
carrier.  Such  business  could  in  no  sense  be  claimed  as 
coming  within  the  duties  of  a  common  carrier.  It  would 
not  be  within  the  power  of  the  legislature  to  enact  a  law 
compelling  railroad  companies  to  become  the  mere  custo- 
dians of  the  money  of  parties  who  might  wish  to  deposit 
with  them.  And  it  is  elementary  that  a  statute  must  be 
so  constructed  as  to  bring  its  enforcement  within  the 
powers  possessed  by  the  legislature,  or  it  must  be  held 
void  in  totoy 

This  view  has  support  in.  Parley  v.  Railway  Co. 
18  Lea,  1  (49  Am.  Rep.  656).  There  an  act  of  the  legisla- 
ture required  railroad  companies  "to  announce  in  loud 
distinct  words  for  each  passenger  car,  the  stopping  place 
station,  depot  or  town  at  which  each  car  or  passenger  train 
stops.  Upon  failure  of  any  railroad  company  during  any 
trip  of  the  passenger  cars  to  comply  strictly  with  this  pro- 
vision'' it  should  forfeit  $100.  This  was  not  made  depend- 
ent on  some  passenger  desiring  to  get  off,  or  recovery  of 
the  penalty  limited  to  persons  aggrieved.  The  plaintiff 
undertook  to  accumulate  two  hundred  and  forty  omissions, 
and  his  petition  was  in  that  number  of  counts,  and  prayed 
a  separate  penalty  in  each.  The  company  insisted  that 
but  a  single  penalty  should  be  allowed,  and  this  the  court 
held,  but  appears  al»o  to  have  been  of  the  opinion  that  the 
plaintiff  was  not  within  the  provision  of  the  statute.  In 
the  course  of  the  opinion  the  court  said:  "All  the  auth- 
orities agree  that  statutes  like  the  one  under  cousideration 
must  be  construed  strictly.  They  further  agree  that  a 
master  or  principal  may  be  made  liable  for  a  reasonable 
penalty  for  the  act  or  omission  of  an  employe  or  agent  in 
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the  line  of  his  duty,  where  the  penalty  is  remedial,  not 
punitive.  The  inclination  of  the  courts  is,  therefore,  to 
construe  such  statutes  as  remedial;  that  is,  as  intended  to 
redress  an  actual  injury,  with  a  view  to  prevent  its  recur* 
rence,  and  not  as  punitive, — that  is,  as  intended  to  punish 
whether  the  injury  has  accrued  or  not.  *  *  *  The 
intent  of  the  legislature  in  the  statute  before  us  was  to 
secure  certain  benefits  to  passengers  on  the  railroad  trains. 
It  was,  of  course,  never  intended  that  a  penalty  should  be 
incurred  if  in  fact  there  were  no  passengers  on  the  train, 
or  in  a  car  of  the  train  in  which  thei:e  was  a  default.  And 
a  failure  to  call  a  station  at  which  no  passenger  intended 
to  get  off,  or  did  in  fact  get  off,  could  do  no  harm,  and 
would  be  at  most  only  a  technical  breach  of  the  law.  If  the 
statute  be  construed  literally,  or  as  punitive,  there  would 
be  a  penalty  even  in  such  cases.  Penalties  would  also 
be  incurred  by  acts  of  inadvertence  or  omissions  of  negli- 
gence, although  no  person  was  aggrieved  thereby.  And, 
if  each  default  gave  a  right  of  action,  and  might  be  sued 
upon  at  any  time,  the  purpose  of  the  legislature  would  be 
lost  sight  of,  and  the  act  be  perverted,  and  made  punitive, 
instead  of  remedial.  *  *  *  And  it  is  the  performance 
of  the  duties  imposed  which  inures  to  the  benefit  of  the 
passengers  on  whose  behalf  bhe  act  was  passed.  A  differ- 
ent construction  would  contravene  the  legislative  intent, 
leave  an  opening  for  the  perversion  of  the  act,  and  make 
a  statute  punitive  which  was  intended  to  be  remedial.'* 
In  a  concurring  opinion  two  judges  thought  the  statute 
^'must  be  so  construed  as  to  be  confined  to  its  effects  upon 
passengers,  or  those  who  propose  to  be  such  in  good  faith, 
and  for  the  purpose  of  going  from  point  to  point  along  the 
line  of  the  particular  road  as  travelers,  and  not  to  include 
such  as  travel  solely  for  the  purpose  of  speculation  or 
profit  to  be  derived  from  eavesdropping  or  playing  the 
parts  of  spies  or  detectives;  and  that,  therefore,  the  party 
suing  must  show  that  he  was  or  intended  to  be  such  pas- 
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senger,  and  was  not  traveling  for  the  disreputable  purposes 
indicated,  and  did  not  enter  the  train  with  a  view  to 
them."  We  have  no  notion  of  aiding  any  one  in  suoh  an 
enterprise  as  plaintiflP  embarked  in.  The  remedy  provided 
is  for  those  purchasing  tickets  of  passage  in  good  faith  and 
for  actual  use.  Plaintiff  was  not  of  this  class.  His  scheme 
was  to  pervert  a  statute  enacted  for  proper  purposes  into 
an  instrument  of  revenge,  and  by  its  use  extort  money  by 
way  of  penalty  in  the  absence  of  any  wrong  the  lawmakers 
intended  to  remedy. 

The  ruling  on  the  demurrer  to  the  first  three  counts 
of  the  petition  is  rbvsrsbd;  otherwise  the  judgment  will 

stand   AFFIRMED. 


P.  M.  Oasadt  v.  R.  W.  Oarrahbr,  Appellant 

Real  Estate:     double  ▲oenoy:     duty  to  forbolosb:    ooaoossiONS. 

1  A  real  estate  broker,  in  making  an  exchange  of  properties,  who 
aots  as  the  agent  of  both  parties  in  bringing  about  the  trade, 
must  disclose  his  dual  agency  to  both,  to  entitle  him  to  a 
oommission  from  either. 

Right  of  Parties  to  Terminate   Emplopment:     waiver  of.      On 

2  learning  of  the  double  agency  the  parties  may  treat  the  em> 
ployment  as  terminated  and  avoid  liability,  but  if  they  accept 
the  benefits  of  the  agent's  services  in  completing  the  transac- 
tion they  waive  this  right. 

Instruction:    assumption  of  issue:     error.    An  instruction  which 
8     assumed  the  agency  of  plaintiff  for  defendant,  where  that  fact 
was  an  issue  in  the  case,  was  prejudicial  though  the  issue  of 
oomi)ensation  was  separately  submitted. 

Appeal  from  Woodbury  District  Court. — Hon.  J.  F.  Oliver,. 

Jndge. 

Friday,  Febt^uauy  6,  190a 
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Action  for  commission  alleged  to  have  been  earned 
in  procuring  an  exchange  of  properties.  Verdict  and  judg- 
ment for  the  plaintiff.    The  defendant  appeals.  — Reversed. 

Milchrist  dk  Scott  for  appellant. 

T.  O.  Henderson  and  R.  H.  Brovm  for  appellee. 

Ladd,  J. — The  plaintiff  is  a  real  estate  dealer.  About 
the  middle  of  June,  1900,  the  defendant  called  at  hisoflSce 
in  Sioux  City,  and  left  a  description  of  his  three  lots,  with 
buildings  thereon,  situated  in  Hornick,  Iowa,  together  with 
a  stock  of  hardware  and  implements.  The  farm  of  M.  J. 
Ooombs  had  been  listed  with  plaintiff  some  time  before. 
Defendant  and  Ooombs  examined  their  respective  proper- 
ties, and  on  the  26th  of  the  month  reached  an  understand- 
ing as  to  the  terms  of  exchange.  An  agreement  had  been 
dictated  to  plaintiff's  stenographer,  and  the  parties  con- 
cluded to  lunch  while  the  shorthand  notes  were  being 
extended.  The  defendant  then  advised^  plaintiff  that  he 
would  pay  him  no  commission.  This  was  the  first  in- 
formation that  Ooombs  had  that  plaintiff  claimed  also  to 
be  acting  for  Oarraher.  He  and  defendant  talked  the 
matter  over  on  the  way  to  the  restaurant,  but  the  latter 
did  not  sign  the  contract  until  the  following  morning. 
There  is  some  dispute  as  to  whether  Ooombs  attached  his 
•signature  before  or  after  he  learned  of  plaintiff's  double 
agency,  but  this  is  immaterial,  as  it  was  after  the  terms 
had  been  settled  orally,  and  before  the  written  agreement 
had  become  effective. 

The  plaintiff  undertakes  to  excuse  his  conduct  on  the 

ground  that  he  was  merely  a  miJdl  man,  engaged  to  bring 

the  parties  together,  and,  as  such,  was  not  bound  to  dis- 

1.  DOUBLE         close  his  relations  with  one  to  the  other.    See 

fl'S^ioS^  Hy^PP  V.  Sampson,  16  Gray,  898  (77  Am.  Dec 

commi«ions,  ^^^y  q^^^  ^^   ScoUld,  61  Wis.  882   (21   N. 

TV.  Rep.  261).     But  in  order  to  occupy  that  position,  he 
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should  have  limited  his  exertions  to  such  service.     If,  in 
addition  thereto,  the  middleman  assists  either  in  effecting 
a  trade,  he  becomes  to  that  extent  a  partisan  agent,  and 
the  obligation  immediately  devolves  upon  him  to  disclose 
his  agency  to  the  other.   Strawhridge  v.  Swan^  43  Neb.  781 
(62  N.  W.  Rep.  199);  Copeland  v.  Insurance  Co.^  6  Pick. 
208;   note  to  Leaf  hers  v.  Caniield^  117  Mich.  277  (45  K  R 
A.    51,  8.  c.  75  N.  W.  Rep.  612).     No  definite  value  was 
put  on  their  property  by  either  defendant  or  Ooombs  in 
listing  with  plaintiff,  and  he  was  not  authorized  by  either 
to  negotiate  the  trade.      But  his  compensation,   as  he 
claims,  .was  dependant  on  an  exchange,  and  he  admits 
having  exerted  himself  to  the  utmost  to  bring  about  the 
deal;  advising  each,  apart  from  the  other,  that  the  trade 
was  a  desirable  one  to  make.      Under  these  circumstances^ 
he  was  more  than  a  middleman,  for  he  attempted  to  aid 
each  in  effecting  the  exchange  for  which  he  was  instru- 
mental in   bringing  them  together.      Loyalty    to  either 
principal  required  him   to  disclose  his  relations  to  the 
other.     The  agent  cannDt  serve  two  principals  without  the 
intelligent  consent  of  both,  and,  if  he  undertakes  to  do  so, 
compensation  cannot  be  recovered  for  services  rendered* 
'Wilson  V.  Wehsier^  88  Iowa,  514;  Lindt  v.  Brewing  Co.^  118 
Iowa,  200;  Bell  v.  McConnellj  87  Ohio  St.   896  (41  Am. 
Rep.  528);  Leathers  v.   Can^ldj  il7  WkIi^  277  (75  N.  W- 
Rep.  612,  45  L.  R.  A.  88),  and  valuable  note;  Bice  v.  Woody 
113  Mass.  183  (18  Am.  Rep.  459).    Even  with  such  consent^ 
the  utmost  good  faith  toward  each  principal  is  exacted, 
and,   unless  each  may  be  honestly  served,  the  agency 
should    be    promptly    terminated,  Morey   v.    Laird^  108 
Iowa,  670. 

Fidelity  in  the  agent  is  what  is  aimed  at,  and,  as  a 
means  of  securing  it,  the  law  will  not  permit  the  agent  to 
place  himself  in  a  situation  in  which  he  may  be  tempted 
by  his  own  private  interest  to  disregard  that  of  his  prin- 
cipal.    "This  doctrine,'^  in  the  words  of  another,  "has  its 
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foundation  not  so  much  in  the  commission  of  actual  fraud ^ 
as  in  that  profound  knowledge  of  the  human  heart  which 
dictated  that  hallowed  petition,  'Lead  us  not  into  tempta- 
tion, but  deliver  us  from  evil,'  and  that  caused  the  an- 
nouncement of  the  infallible  truth  that  'a  man  cannot 
serve  two  masters.*  "  Mechem,  Agency,  section  456.  As 
both  parties  knew  plaintiflF  had  not  seen  the  properties 
exchanged,  and  as  no  fact  appears  to  have  been  misrepre- 
sented by  him,  nothing  was  in  the  way  of  acting  for  both, 
save  the  concealment  of  his  relation  to  the  defendant  from 
Ooombs.  Up  to  the  time  the  agreement  was  dictated,  then, 
plaintiff  was  guilty  of  duplicity  which  would  defeat 
recovery. 

Had  the  parties  walked  out  of ^  the  office,  and  them- 
selves completed  the  transaction  without  his  aid,  he  could 
have  recovered  compensation  from  neither.     They  were 
2.  Right  of       uot  required  to  repudiate  the  oral  understand- 
tcnninatc      ing,  and  abaudou  the  fruits  of  their  effort  in 

employment: 

wafverof.  effecting  au  exchange  of  mutual  benefit,  m 
order  to  avoid  such  liability.  They  had  the  right  to  treat 
his  employment  as  terminated,  and  proceed  as  though  he 
had  never  acted  for  them.  Possibly  thereby  they  might 
avail  themselves  of  the  benefit  of  his  services,  but  this  was 
merely  incidental  to  the  situation.  But  they  did  not  do 
this.  They  executed  the  contract  he  had  caused  to  be 
prepared,  and  made  the  exchange  through  the  instrumen- 
tality of  the  agent  Ooombs  not  only  raised  no  objection, 
but  paid  the  commission  as  agreed.  This  certainly 
amounted  to  a  ratification  by  him  of  all  plaintiff  had  done 
in  his  behcvlf.  In  this  situation,  defendant  ought  not  to 
be  permitted  to  complain.  He  supposed  all  the  time  that 
plaintiff  was  acting  for  Ooombs,  and  if  it  be  found  that  he 
was  also  acting  for  himself,  and  without  an  understand- 
ing that  there  should  be  no  compensation,  then  we  &e3  no 
reason  for  denying  recovery. 
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IL  The  defendant,  in  his  answer,  denied  having 
employed  plaintiff  to  act  for  him.  He  testified  that  he 
merely  inquired  of  plaintiff  if  he  had  a  customer  who 
8.  iNSTiLuo-  would  like  to  exchange  land  for  his  stock  of 
ffumption  implements;  that  plaintiff  responded  that  he 
error.  '  had  such  a  man,  and  then  took  a  description 
of  the  property;  that  defendant  then  said  that  he  was 
putting  in  his  own  time  trading,  and  wanted  it  understood 
that  he  would  not  pay  a  commission;  that  he  was  acting 
throughout  for  himself.  The  court,  in  the  fourth  para- 
graph of  the  charge,  told  the  jury  that: 

"In  this  case  it  appears  from  the  evidence  that  during 
the  month  of  June,  1900,  and  at  the  instance  or  request  o'f 
the  defendant,  the  plaintiff  procured  a.  customer  for  the 
defendant's  stock  of  hardware  and  implements  and  his 
store  building  and  town  lots  in  question,  in  the  person  of 
one  M.  J.  Ooombs,  with  whom  the  defendant  afterwards 
exchanged  said  property  for  certain  farm  land.  It  also 
appears  from  the  evidence  that  at  the  time  the  defendant 
80  listed  his  property  with  the  plaintiff,  in  bringing  said 
parties  together  and  doing  what  he  did  in  effecting  said 
exchange  he  was  representing  or  acting  for  both  of  them 
and  claiming  the  right  to  charge  and  collect  from  each  a 
commission  for  his  services  in  so  doing."  The  error  in 
assuming  that  plaintiff  was  acting  for  and  represented  the 
defendant  is  manifest  A  negative  finding  by  the  jury 
on  these  issues  would  have  necessitated  a  verdict  for  the 
defendant.  True  the  issue  as  to  defendant's  promise  to 
pay  a  commission  was  submitted;  but  the  assumption  that 
he  had  received  the  benefit  of  plaintiff's  services  when 
this  was  in  dispute  was  clearly  prejudicial,  for  if  the 
services  be  conceded  to  hhve  been  rendered  the  jury  would 
quite  naturally  lean  toward    compensation. — Keversbd. 
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R.  A.  Eletztng  v.  F.  W.  Armstrong,  Appellant. 

Malicious  Prosecution:     sale  of  mortgaged  property:     WRnrsK 
CONSENT :     ORAL  PERMISSION  *.     EVIDENCE.     In  a  proseontion  for 

1  the  sale  of  m'^rtgaged  property  under  Code  section  4852,  the 
criminal  intent  of  the  mortgagor  mnst  be  shown,  even  though 
he  did  not  have  the  written  consent  of  the  mortgagee  to  sell ; 
and  where  the  mortgagor  sells  with  oral  consent  and  applies 
the  proceeds  on  the  mortgage  debt,  and  is  afterwards  pros- 
ecuted by  the  mortgagee,  he  can  maintain  an  action  for  malic- 
ious prosecution. 

Evidence:  conversations  with  county  attorney.  Evidence  of  con- 

2  versations  with  the  county  attorney  in  relation  to  the  prose- 
cutions are  immaterial. 

Appeal  from  Marshall  District  Court — Hon.  G.  W.  Burn- 
ham,  Judge. 

Friday,  February  6,  190a 

Action  for  malicious  prosecution.  Verdict  for  plain- 
"tiflf.  From  judgment  on  verdict  defendant  appeals. — 
AMnned. 

F.  K  Nortlirup  and  Binford  <&  Snelling  for  appellant. 

Boardman^  Aldrich  cfe  Lavyrence  for  appellee. 

MoOlain  J. — PlaintifiF  seeks  to  recover  damages  for 
three  different  prosecutions  instituted  by  defendant 
against  plaintiff  in  justice's  court  for  selling  mortgaged 
•chattels  without  the  written  consent  of  the  mortgagee  in 
violation  of  the  provisions  of  Oode,  section  4852.  With 
reference  to  the  evidence  it  is  sufficient  to  say  that  defend- 
ant as  agent  for  another  held  chattel  mortgages  on  do- 
mestic animals  of  plaintiff  to  secure  the  repayment  of  bor- 
rowed money;   that  in  two  or  three  different  instances 
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plaintiff  sold  different  animals  covered  by  these  mortgages^ 
but  as  his  evidence  tends  to  show  in  pursuance  of  oral  con- 
sent of  the  defendant,  in  each  instance  paying  over  to  de- 
fendant to  be  applied  on  the  indebtedness  sums  of  money 
equaling  or  exceeding  that  received  for  the  animals  sold; 
that  some  controversy^  arose  between  plaintiff  and  defend- 
ant as  to  the  amount  due  defendant  and  as  to  the  applica- 
tion of  some  payments  which  had  been  made;  that  some- 
time after  all  of  the  acts  which  were  charged  in  the  pros- 
ecutions to  have  been  unlawful  were  committed,  and  after 
the  disagreement  between  the  parties  as  to  applications 
of  payments  and  amount  of  indebtedness,  defendant  caused 
three  successive  charges  to  be  made  against  plaintiff 
before  a  justice  of  the  peace  for  selling  the  mortgaged 
property  without  the  defendant's  consent,  the  three  differ- 
ent charges  being  with  reference  to  different  animals;  that 
each  of  the  prosecutions  terminated  favorably  to  thia 
plaintiff  and  this  action  was  then  commenced  to  recover 
damages  for  malicious  prosecution. 

The  most  important  question  presented  by  counsel  for 
appellant  is  as  to  the  construction  of  Oode,  section  •  4862,. 
which  reads  as  follows: 

"If    any  mortgagor  of  personal  property,  while  the- 
mortgage  upon  it  remains  unsatisfied,  wilfully  destroy,  con- 
ceal, sell  or  in  any  manner  dispose  of  the  property  covered 
X.  SALEofmort.  by  such   mortgage  without  the  written  con* 
fin^:  writ-      sent  of  the  then  holder  of  such  mortgage,  he 
oral  permisi    shall  be  guilty  of  larcouy  and  punished  ac- 
dencc  cordingly."     The  contention    of    counsel  is 

that  no  consent  of  the  mortgagee,  unless  in  writing,  should 
be  considered  in  determining  whether  plaintiff  was  guilty 
of  a  crime  in  selling  the  property,  and  therefore  in  deter- 
mining whether  the  prosecution  was  malicious  and  without 
probable  cause,  and  that,  under  the  language  of  the  statute,, 
the  intent  of  the  mortgagor  is  wholly  immaterial,  the  sole 
question   to  be   considered   in  determining  whether  the 
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statute  has  been  violated  being  whether  there  has  been  a 
sale  without  written  consent  previously  given. 

We  are  not  willing  to  adopt  the  construction  of  the  stat- 
ute contended  for.  It  is  true  that  statutes  may  be  so  framed 
as  to  make  the  doing  of  a  prohibited  act  punishable  as  a> 
crime,  without  regard  to  the  intent  or  circumstances.  At 
least,  such  a  proposition  is  frequently  stated;  and  we  are> 
content  for  the  present  to  accept  it,  although  we  must  con- 
fess a  doubt  as  to  whether,  if  there  was  evidence  tending  to 
show  that  the  person  doing  the  prohibited  act  was  insane  or 
acting  under  compulsion,  it  would  still  not  be  for  the  jury 
to  say,  in  prosecutions  under  such  statutes,  whether  the  de- 
fendant actually  entertained  what  in  law  is  denominated  a 
criminal  intent.  But  such  statutes,  so  far  as  they  have 
come  before  the  courts  for  interpretation,  have  uniformly 
been  in  the  nature  of  police  regulations,  having  for  their 
purpose  the  prevention  of  acts  such  as  the  selling  of  intox- 
icating liquors,  the  running  of  gambling  houses,  and  the 
like,  which  the  legislature  has  seen  fit  to  stigmatize  as  in- 
imical to  the  public  welfare,  and  has  therefore  endeavored 
to  prevent  by  proper  legislation.  In  these  statutes  the 
legislature  has  had  in  contemplation,  not  the  prevention  of 
acts  injurious  to  the  person  or  property  of  individuals,  and 
therefore  in  general  contrary  to  public  policy,  but  acts 
regarded  as  contrary  to  the  public  welfare,  without  partic- 
ular reference  to  their  injurious  consequences  to  the  safety 
of  property  and  the  person.  The  statute  before  us,  how- 
ever, relates  primarily  to  the  protection  of  the  rights  of 
mortgagees  in  regard  to  mortgaged  property.  It  declares 
the  prohibited  acts  to  be  larceny,  and  provides  for  their 
punishment  as  such;  thereby  bringing  them  within  the 
general  category  of  wrongs  to  private  property .^  In  the 
absence  of  any  particular  language  in  the  statute  itself ,^  we 
would  be  inclined  to  hold  that  the  same  general  principles- 
with  reference  to  criminal  intent  would  be  applicable 
under  this  statute  as  under  other  statutes^  calculated  to 
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-afford  security  to  property,. and  that  a  criminal  intent  in 
doing  the  prohibited  act  would  be  an  essential  ingredient 
of  the  crime.  The  language  of  the  statute  re-enforces 
iihis  idea,  for  the  provision  is  that  a  mortgagor  who  will- 
fully sells  mortgaged  property  without  the  written  consent 
of  the  holder  of  the  mortgage  shall  be  guilty  of  larceny. 
The  word  "willful"  has,  perhaps,  no  very  well  established 
meaning,  and  is  to  be  construed  in  different  statutes  in 
somewhat  different  senses,  depending  on  the  connection 
in  which  it  is  used ;  but  in  8.uch  connection  as  this  it  cer- 
tainly implies  a  determination  to  do  the  prohibited 
act  with  a  bad  intent  and  without  justifiable  excuse. 
Feltan  v.  U.  S.j  96  U.  S.  699  (24  L.  Ed.  875):  Potter  v.  XT. 
S,,  155  U.  S.  488,  446  (15  Sup.  Ot.  Rep.  144,  39  L.  Ed. 
214);  State  v.  Preston^  84  Wis.  675;  Oalvinv.  Mill  Co.^  98 
OaL  268  (38  Pac.  Rep.  93);  State  v.  Masaey^  97  N.  0.  465 
(2  S.  E.  Rep.  445);  Eailroad  Co.  v.  Nash^  1  Ind.  App.,  298 
<24  N.  E.  Rep.  884);    Com.  v.  Kneeland^  20  Pick.  206,  220. 

This  was  the  view  taken  by  this  court  in  Walker  v. 
4Jampy  69  Iowa,  741,  in  construing  the  statutory  provision 
iih  )n  in  force  with  relation  to  the  sale  of  mortgaged  prop- 
erty, the  court  saying:  "The  seller  of  the  mortgaged 
property  is  not  to  be  convicted  therefor  without  a  criminal 
intent.  If  the  consent  is  such,  in  whatever  way  it  may  be 
given,  that  the  seller  honestly  believes  that  he  is  author- 
ized to  sell  the  property,  his  honest  act  cannot  be  con- 
verted into  a  criminal  one  by  a  technical  rule  of  evidence, 
"framed  for  the  protection  of  civil  rights."  This  language 
was  used  in  answer  to  the  contention  in  that  case  that  a 
•consent  given  before  the  mortgage  was  executed,  and  not 
-embodied  in  the  mortgage,  could  not  be  shown  for  the 
purpose  of  negativing  criminal  intent  on  the  part  of  the 
mortgagor  in  making  a  sale  which  was  without  any  consent 
given  after  the  mortgage  was  executed. 

Counsel  insist,  however,  that  this  case  is  no  longer 
pertinent,  in  view  of  a  subsequent  change  cf  the  statute, 
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consisting  solely  in  the  introduction  of  the  word  "  written/*' 
which  was  made  by  chapter  50,  Acts  26th  General  Assem* 
bly,  the   statute  which  was   under   consideration  in  the 
case  of  Walker  V.  Cam/?  being  retained,. with  this  change 
in  the  present  Oode  as  section  4862,   above  quoted*    We 
think,  however,  thatthe  introduction  of  the  word  "written'*" 
does  not  render  inapplicable  the  reasoning  of  the  court 
used  in  that  case.     If  it  had  been  intended  by  the  legisla* 
ture  to  make  criminal  intent  immaterial  as  an  element  of 
the  crime  described,  such  intention  would  have  been  evi- 
denced by  some  change  in  the  language  pertinent  to  the 
interpretation  which  the  court  had  already  put  upon  the 
statute.     A  written  consent,  given  before  the  execution 
of  the  mortgage,  and  not  embodied  therein,  would  have- 
been  just  as  inadmissible,  according  to  the  rules  of  evi- 
dence in  civil  cases,  as  a  protection  to  the  mortgagor  sell- 
ing the  property  after  the  execution  of  the  mortgage,  a& 
similar  evidence  of  oral  consent.     So  far  as  we  can  see, 
there  is  nothing  to  show  a  legislative  purpose  to  nullify  or 
render  inapplicable  the  conclusion  of  the  court  in  that 
case.     We  cannot  believe  that  the  legislature  intended  to. 
say  that,  mortgagor,  who,  by  the  express  oral  direction  of 
the  mortgagee  and  in  his  very  presence,  or  with  his  ex- 
press knowledge  and  approval,  should  make  a  sale  of  the 
mortgaged  property  with    the    good-faith    purpose    and 
understanding  that  the  proceeds  should  be  paid  over  to  the 
mortgagee,  and  credited  on  the  indebtedness,  would  thereby 
commit  a  crime  for  which,  if  the  property  exceeded  $20  in 
value,  he  might    be  sentenced    to  imprisonment  in   the 
penitentiary.     Such  a  conclusion  would  be  so  abhorrent  to 
any  conception  of  justice  which  we  are  able  to  entertain 
that  it  would  take  very  definite  and  unequivocal  language 
to  justify  it 

There  was  evidence  in  this  case  which  would  warrant 
the  jury  in  finding  that  the  sales  of  the  mortgaged  prop- 
erty  made  by  the  plaintiflf  were  with  the  approval  of  the 
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•defendant,  previously  given;  and  we  think  that  the  court 
•properly  left  it  to  the  jury  to  say  whether  the  plaintiff,  in 
making  the  sales,  honestly  believed  that  he  had  authority 
if rona  the  defendant  to  do  so,  by  reason  of  consent  of  de- 
fendant thereto,  even  though  not  in  writing,  and  that  such 
honest  belief  on  the  part  of  the  plaintiff,  if  it  existed, 
should  have  been  taken  into  account  by  defendant  in 
determining  whether  he  had  probable  cause  for  commenc- 
ing the  prosecutione. 

We  need  not  further  discuss  the  assignments  of  error 
as  to  the  giving  and  refusal  of  instructions,  so  far  as  they 
relate  to  this  matter,  for  the  whole  burden  of  complaint  in 
•this  respect  is  founded  on  the  contention  (which  we  find  to 
be  unwarranted)  that  no  oral  consent  of  the  mortgagee,  and 
no  honesty  of  belief  on  the  part  of  the  mortgagor  founded 
upon  any  such  consent,  would  relieve  the  mortgagor  from 
criminal  liability  for  selling  the  mortgaged  property. 

Oomplaint  is  made  of  the  action  of  t'le  trial  court  in 

sustaining  objections  to  questions,  aaked  of  a  witness  who 

had  been  consulted  as  counsel  with  reference  to  instituting 

a.  bvidencb:     the  Criminal  prosecutions,  with  relation  to  his 

tioiwwith      having  submitted  the  matter  to  the  county 

county  at- 

torneys.  attorney;  but  what  counsel  may  have  said  to 
the  county  attorney,  or  what  the  county  attorney  may 
have  said  to  counsel,  was  wholly  immaterial.  The  county 
attorney  was  not  counsel  for  this  defendant  in  instituting 
the  criminal  proceedings,  and  therefore  defendant  was  not 
justified  in  relying,  if  he  did  rely,  on  any  advice  or  sug- 
gestion  thus  given. 

Other  assignments  of  error  with  reference  to  the  ad- 
mission or  exclusion  of  evidence  are  argued,  but  they  are  not 
of  sufficient  importance  to  justify  discussion  in  this  opinion. 

The  interrogatories  asked  in  behalf  of  defen  iant  and  re- 
fused, were  not  such  as  to  call  for  answers  which  would  have 
been  determinative  of  the  case,  and  therefore  the  ruling  of 
the  trial  court  in  this  respect  was  correct — Affirmeh. 
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Andrew  Bath  v.  R  T.  Orr  and  Oharles  Bell,  Appellants. 

Mechanic's  Liens:  oontraot:  payments:  estoppel.  The  owner 
of  the  piemises'entered  into  a  contract  with  his  oodefendant 
to  famish  material  and  labor  to  erect  certain  buildings.  To 
a  saboontractor  he  stated  that  bj  the  terms  of  the  contract  he 
was  to  pay  nothing  until  the  buildings  were  completed. 
Held,  that  in  an  action  by  the  subcontractor  to  enforce  his 
lien  he  was  estopped  to  deny  that  the  contract,  with  respect  to 
payments,  was  different  than  stated  by  him. 

Appeal  from  Hardin  District  GourL — Hon.  S.  M.  Weaver, 

Judge. 

Friday,  February  6,  190a 

AonoN  to  foreclose  a  mechanic's  lien.     Judgment  for 
the  plaintiff,  from  which  the  defendants  appeal. — Affirmed. 

W.  £>.  Evans  for  appellant  Bell. 

J.  H.  Scales  for  appellee. 

Sherwin,  J. — Bell  is  the  owner  of  the  premises  upon 
which  the  lien  is  sought  to  be  established.     He  entered 
into  a  contract  with  his  codefendant,  Orr,  by  the  terms  of 
which  Orr  was  to  furnish  the  material  and  labor  for  certain 
buildings  to  be  put  upon  the  premises  for  a  specified  sum. 
The  plaintiff  furnished  a  part  of  the  material  which  went 
into  the  buildings,  and  the  defendant  Bell  knew  that  be 
was  so  doing,  and  stated  to  him  before  any  of  it  was  de- 
livered that  he  was  not  to  pay  Orr  any  thing  on  the  ( ontract 
until  the  buildings  were  completed.     The  contract  seems 
to  have  been  in  writing,  and  in  court  at  the  trial,  but  it 
was  not  introduced  in  evidence.     Bell,  however,  testified, 
without  objection,  that  he  was  required  by  its  terms  to  ad- 
vance money  as  needed  for  cash  payments,  and,  as  this  was 
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uncontradicted,  it  may  be  treated  as  an  established  fact- 
But  if  true,  it  is  certain  that  his  statement  to  the  plaintiif 
as  to  when  payment  was  due  was  false,  and  he  is  estopped 
from  now  claiming  otherwise.  Even  if  as  stated  by  him  on 
the  witness  stand,  the  contract  is  indefinite,  and  it  is^ 
doubtful  whether  it  provides  for  payments  during  the 
progress  of  the  work  with  such  certainty  as  to  cut  oflf  the 
right  of  the  plaintiff  under  the  rule  as  to  payments  in 
strict  accordance  with  the  contract  But  however  thi& 
may  be,  the  appellant  is  clearly  estopped  by  his  statement 
to  the  plaintiff.  We  think  there  is  sufficient  competent- 
evidence  to  show  the  material  furnished  and  its  value.  If 
the  petition  is  inconsistent  in  its  claim,  it  was  not  assailed 
in  the  court  bejow,  and  warranted  the  conclusion  there 
reached  that  the  plaintiff  was  entitled  to  recover  as  a 
subcontractor.  When  the  plaintiff  began  furnishing  the 
material,  the  appellant  had  a  sufScient  amount  of  the  con> 
tract  price  left  to  pay  the  plaintiff's  bill  in  full,  and  equity 
requires  that  he  now  pay  it. 

The  judgment  is  affirmed. 

Weaver,  J.,  taking  no  part. 


K  S.  McOoNKiE,  Plaintiff,  v.  H.  M.  Remley,  JuJge  of  The 
18th  Judicial  District  of  Iowa. 

Intoxicating  Liquors:     bar  TO  PROSBOunoN ;     removal  of:    adjcj- 

1  DiOATioN :  ON  WHOM  BiNDiNQ.  The  filing  of  a  sufficient  peti- 
tion as  provided  in  Code,  sections  2448  and  2449,  ipso  facto, 
removes  the  bar  to  prosecution  for  the  sale  of  intoxicating 
liquor,  and  the  district  court  has  jurisdiction  to  determino 
the  sufficiency  of  such  i)etition,  and  its  adjudication  is  bind- 
ing upon  all  who  may  be  interested  in  the  same  question. 

Same :     foricbr  adjudication  :     proof  op.     A  decree  of  the  dis- 

2  trict  court  is  presumed  to  be  regular,  until  the  contrary  ap- 
ipe&rs,  and  where  a  former  adjudication  is  relied  uix)n,  which 
shows  on  it«  face  what  the  issues  were  and  what  was  in  ftwt 
decided,  the  introduction  of  the  original  notice  and  pleadings 
18  not  necessary. 


k 
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Right  to  Sell  Liquor:     bevooation  of.     The  right  to  sell  liquor  la 
8     not  a  priyate  or  property  right,  but  may  be  revoked  at  any 
time  without  notice. 

Friday,  Febbuary  6,  190a 

Obbtiorari  to  review  the  action  of  defendant,  while 
acting  as  jndge  of  the  district  court  of  Oedar  county,  in 
adjudging  plaintiff  guilty  of  contempt  of  court  in  violating 
a  decree  enjoining  him  from  selling  intoxicating  liquor  in 
said  county. — Dismissed. 


Jamison  cfe  Smyth  for  plaintiff. 
Chas.  W.  Kepler  for  defendant. 


^•^, 


Debmer,  J. — The  return  filed  by  defendant  shows  that 
on  the  14th  day  of  November,  1899,  plaintiff  and  others 
were  enjoined  from  selling  intoxicating  liquors  at  any  place 
within  the  Eighteenth  judicial  district.  On  January  10, 
1902,  an  information  was  filed  charging  plaintiff  with  vio- 
lation of  this  decree,  by  selling  intoxicating  liquors  at 
Stanwood,  in  Oedar  county.  In  response  to  this,  plaintiff 
filed  a  showing  in  which  he  claimed  that  from  and  after 
November,  1901,  the  mulct  law  was  in  force  in  Oedar 
county  — particularly  in  the  town  of  Stanwood, — and  that 
all  sales  of  liquor  made  by  him  were  in  accord  with  the 
provisions  of  that  law.  On  behalf  of  the  informants  a 
decree  in  a  case  entitled  ** Davidson  v.  Smith  et  aZ.,"  ren- 
dered by  the  district  court  of  Oedar  county  on  September 
4,  1901,  holding  that  the  mulct  law  was  not  in  force  in 
Stanwood,  was  introduced  in  evidence.  Plaintiff  offered 
in  evidence  the  records  of  the  board  of  supervisors  of 
Oedar  county,  showing  a  finding  by  that  body  that  the 
statements  of  consent  to  the  establishment  of  saloons  in 
Oedar  county,  and  particularly  in  Stanwood,  were  suffi- 
cient.   The  record  further  recites  the  following:   **That  on. 
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February  26  and  27,  1900,  there  was  filed  in  this  office 
[county  auditor^s]  petitions  of  forfeiture  and  revocation  of 
said  i)etition,  signed  by  sixty-six  persons,  said  to  live  in 
the  town  of  Stan  wood,  and  Fremont  township,  and  that 
the  board  of  supervisors  of  Oedar  county  have  never  can- 
vassed or  passed  upon  said  petition  of  forfeiture  or  revo- 
cation. Said  certificate  further  certifies  that  L.  S. 
McOonkie  has  filed  in  this  office  on  November  12,  1901,  a 
bond,  a  resolution  adopted  by  the  city  council  of  Stan- 
wood,  consenting  to  the  running  of  a  mulct  saloon,  con- 
sent of  resident  freeholders  owning  property  within  fifty 
feet,  and  a  list  of  employes  in  said  saloon,  as  provided  for 
under  section  2448  of  the  Code  of  Iowa."  On  this  record 
the  defendant  made  the  following  finJings  and  judgment: 
"First.  That  the  defendant  L.  S.  McOonkie  has  been 
enjoined  from  selling  intoxicating  liquors  anywhere  in 
Oedar  county,  Iowa,  or  within  the  Eighteenth  judicial 
district  of  Iowa,  and  that  said  injunction  is  in  full  force 
and  effect.  Second.  That  he  has  been,  and  is  now,  run- 
ning a  saloon  in  the  town  of  Stan  wood,  Oedar  county,  Iowa, 
and  that  there  is  no  evidence  before  the  court  that  he  has 
violated  the  conditions  of  the  mulct  law.  The  court  finds, 
third,  that  the  said  mulct  law  is  not  now  in  force  in  the  in- 
corporated town  of  Stan  wood.  Fourth.  That  it  has  been 
adjudicated  in  the  case  of  aS.  M.  Davidson  v.  Charles 
Smithy  and  Paul  Burmeiater  that  there  has  been  filed 
with  the  county  auditor  of  Oedar  county,  Iowa,  in  Febru- 
ary, 1901,  a  verified  petition,  signed  by  the  majority  of  the 
voters  of  the  incorporated  town  of  Stan  wood,  as  shown  by 
the  list  of  voters  at  the  last  general  election,  requesting 
that  the  bar  to  prosecutions  for  the  selling  of  intoxicating 
liquors  in  said  incorporated  town  of  Stan  wood,  in  Cedar 
county,  Iowa,  be  removed,  and  that  by  the  adjudication 
in  said  action  it  has  been  determined  and  adjudicated 
that  said  petition  did  contain  a  majority  of  the  voters  who 
voted  at  the  general  election  next  preceding  the  filing  of 
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said  list  of  voters  with  the  auditor,  and  that  the  defend- 
ant L.  S.  McConkie  is  bound  by  said  adjudication. 
Wherefore  it  is  found  and  adjudged  that  the  said  K  S. 
McConkie  is  in  contempt  of  court,  and  it  is  ordered  and 
adjudged  that  he  shall  pay  a  fine  of  $300  and  the  costs  of 
this  proceeding,  and  that  he  be  confined  in  the  county  jail 
at  Tipton,  Iowa,  three  months,  or  until  said  fine  be  paid. 
To  all  of  which  the  defendants  except." 

It  is  contended  that  defendant  was  without  jurisdic- 
tion, and  that  he  acted  illegally  and  erroneously  in  con- 
sidering the  decree  in  the  Davidson  Case  as  an  adjudi- 
cation of  the  suflBciency  of  the  revocation  of  the  statement 
of  consent  to  the  sales  of  liquor  in  the  town  of  Stan  wood. 
The  decree  in  that  case  was  passed  in  an  action  brought  by 
a  citizen  of  the  county  to  restrain  Smith  and  Burmeister 
from  selling  liquor  in  the  town  of  Stanwood;  and  the  court 
trying  that  case  found  and  decreed  "that  some  time  before 
the  commencement  of  this  suit  by  the  plaintiff  against  the 
defendant  there  was  duly  filed  with  the  auditor  of  Cedar 
county,  Iowa,  a  verified  petition,  signed  by  the  majority 
of  the  voters  of  the  incorporated  town  of  Stanwood,  in 
said  Cedar  county,  Iowa,  as  shown  by  the  last  general 
election,  requesting  that  the  bar  to  prosecution  for  selling 
intoxicating  liquors  in  said  incorporated  town  of  Stan- 
wood, Cedar  county,  Iowa,  as  provided  for  in  sactions  2448 
and  2449  of  the  Code  of  Iowa,  be  removed,  and  that  by 
reason  thereof  the  defendants  became  liable  for  the  sale 
of  intoxicating  liquors  under  the  prohibitory  laws  of  Iowa 
after  the  filing  of  said  petition  with  the  auditor  of  said 
county."  This  was  never  appealed  from,  and  must  be 
treated  as  a  verity.  And  if  bindin  j;  on  plaintiff,  there  is  no 
doubt  of  the  legality  of  the  proceedings  finding  him  guilty. 

Plaintiff  contends  that  the  decree  is  not  binding  on 
any  one  save  the  immediate  parties  to  the  suit,  and  that 
he  had  the  right  to  relitigate  the  question  there  involved, 
or  that,  in  any  event,  the  court  was  not  justified,  on  the 
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showing  made,  in  finding  him  guilty  of  contempt  If 
I.  Bar  to  pros-  *^®  quostion  befoFo  the  defendant,  acting  as 
m?^iJ{T  judge  of  the  district  court,  had  been  the  suflB- 
Sn%^S^^"*  ciency  of  the  statements  of  consent,  instead 
in  mg.  ^j  ^j^^  question  of  revocation,  we  should  be 
inclined  to  agree  with  plaintiff  in  his  contention  that  he 
was  not  bound  by  the  finding  in  the  Davidson  Caae^  unless 
that  finding  had  been  made  on  an  appeal  from  the  con- 
clusion of  the  board  of  supervisors,  as  provided  in  section 
2450  of  the  Code.  But  this  is  not  the  point  now  before  us. 
In  the  Davidson  Case  the  trial  court  found  that  a  majority 
of  the  voters  living  in  the  town  of  Stan  wood  had  filed  a 
petition  requesting  that  the  bar  to  proceedings  for  the  sale 
of  intoxicating  liquors  in  said  town  should  cease,  and  that 
all  persons  should  be  liable  to  the  same  extent  as  if  no 
statements  of  consent  had  been  filed.  This  revocation  was 
filed  under  section  2451  of  the  Code;  and  that  section,  in 
express  terms,  provides  that  when  such  petition  is  filed 
the  bar  is  removed,  and  that  all  persons  become  liable  for 
Bales  made  after  the  filing  thereof.  The  board  of  super- 
visors is  neither  permitted  nor  required  to  pass  upon  the 
suflSciency  of  this  petition.  The  filing  thereof  ipso  facto 
removes  the  bar.  As  neither  the  board  of  supervisors,  nor 
any  other  inferior  tribunal,  is  authorized  to  pass  upon  the 
suflBciency  of  this  petition,  the  district  court,  in  a  proper 
case,  may  and  must  adjudicate  the  question.  Ordinarily 
its  adjudication  is  binding  on  no  one  but  the  immediate 
parties  to  the  litigation  or  their  privies.  In  some  cases, 
however,  the  decree  of  a  district  court  is  binding  not  only 
on  the  parties,  but  upon  all  others  who  may  be  interested 
in  a  like  question.  Silvers  v.  Traverse^  82  Iowa,  52;  Can* 
non  V.  Nelson^  83  Iowa,  242;  Clark  v.  Wolfj  29  Iowa,  197; 
Lyman  v.  Faris^  53  lowa^  498. 

Davidson  brought  his  action  not  to  enforce  any  private 
right  or  to  redress  a  private  wrong,  but  to  secure  the 
determination  of  a  question  in  which  all  the  citizens  of 
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the  town  of  Stan  wood,  as  well  as  all  the  people  of  the  county 
generally,  were  interested,  to  wit,  was  the  petition  of  revo- 
cation sufficient  to  remove  the  bar  created  by  the  terms  and 
provisions  of  the  mulct  law?  In  that  question  he  had  no 
more  interest  than  any  other  citizen  in  the  same  situation. 
The  action  was  therefore  public  in  its  nature,  and  for  the 
public  benefit.  Cameron  v.  Kapinos^  89  Iowa,  561;  Conley 
V.  Zerberj  74  Iowa,  699;  Dickinson  v.  Eichorn^  78  Iowa,  710. 

Had  Davidson  failed  in  his  suit,  we  apprehend  it 
would  not  be  seriously  contended  by  any  one  that  the 
county,  in  the  absence  of  proof  of  collusion  or  fraud,  was 
not  bound  by  the  adjudication.  Mutuality  is  one  of  the 
essential  elements  of  an  estoppel;  hence  it  follows  that,  if 
the  inhabitants  of  the  town  and  county  were  bound  by  a 
decree  holding  the  petition  of  revocation  insufficient,  they 
may  also  claim  the  benefit  of  a  finding  that  it  was 
sufficient.  And  so  if  plaintiflf  in  this  case  could  have 
relied  on  a  finding  in  the  Davidson  Case  that  the  petition 
of  revocation  was  insufficient, — which  he  undoubtedly 
could  have  done, — ^he  unquestionably  should  be  concluded 
by  a  finding  to  the  contrary.  When  it  is  found  that 
Davidson's  action  against  Smith  et  al ,  was  for  the  benefit  of 
the  public,  and  it  is  conceded  that,  whatever  the  finding, 
it  was  binding  on  all  the  individuals  interested  therein, 
the  case  is  determined.  Moreover,  it  appears  that  the  de- 
fendant expressly  found  that  the  mulct  law  was  not  in 
force  in  the  town  of  Stan  wood.  See  third  division  of  his 
opinion.  There  was  evidence  from  which  he  might  have 
come  to  this  conclusion,  independent  of  the  decree  in  the 
Davidson  Case^  as  will  appear  from  the  foregoing  state- 
ment with  reference  to  the  petition  for  revocation.  This 
in  itself  is  sufficient  to  dispose  of  the  case. 

It  is  said  in  argument  that  the  decree  in  the  Davidson 
Case  did  not  determine  the  sufficiency  of  the  petition  for 
revocation,  for  the  reason  that  there  were  other  issues  in 
that  case   which  were  determinative  of  it,  and  that  the 
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decree  might  well  have  been  bottomed  on  some  of  these 

2.  same:  form-  ^ssues.  There  is  no  room  here  for  such  a  con- 
uoSf^^^"  tention.  That  decree  expressly  found  that  the 
°'*  mulct  law  was  not  in  force  in  the  town  of 

Stan  wood,  by  reason  of  the  filing  of  the  petition  for  rev- 
ocation. There  is  no  place,  then,  for  presumption  or 
inference.  The  district  court  which  rendered  the  de- 
cree is  a  court  of  general  jurisdiction,  and  its  findings 
are  presumed  to  be  regular  until  the  contrary  appears. 
There  was  no  necessity  for  introducing  the  original  notice 
and  the  pleadings  in  the  case,  for  the  decree  shows  on  its 
face  what  the  issues  were,  and  what  was  in  fact  decided. 
Plaintiff  further  contends  that  he  had  a  private  right 
of  which  he  could  not  be  deprived  by  an  action  to  which 
he  was  not  a  party.     Let  us  see  what  that  right  was.     He 

3.  Right  to  was  Operating  a  saloon  in  the  town  of  Stan- 
rcvocation!     wood,  and,  no  doubt,  had  a  bar  and  fixtures, 

liquors,  etc. ;  but  he  had  no  absolute  right  to  continue  in 
the  saloon  business.  That  was  a  mere  license  or  privilege 
given  him  by  the  statements  of  consent  and  compliance 
with  the  other  provisions  of  the  law,  but  these  were  sub- 
ject to  revocation  at  any  time,  and  without  notice  to  him. 
A  liquor  license  or  privilege  has  never,  we  think,  been 
held  to  be  a  property  right  which  cannot  be  revoked. 
These  privileges  are  revocable,  and  may  be  taken  away 
without  notice  or  opportunity  to  be  heard.  This  propo- 
sition is  so  plain  that  we  shall  not  take  the  time  to  gather 
the  authorities  in  its  support.  The  case  is  materially 
different  from  Hine  v.  Railroad  Co.^  42  Iowa,  636.  There 
the  controversy  was  over  a  railway  right  of  way,  and  it 
was  held  that  the  railway  company  was  not  concluded  by 
a  decree  against  the  city  in  a  suit  brought  by  an  individ- 
ual with  respect  to  the  property  claimed  by  that  company. 
The  district  court  had  jurisdiction,  and  did  not  act 
illegally  in  finding  the  plaintiff  guilty  of  contempt  The 
writ  is  therefore  dismissed. 
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Esther  H.  Alexander^  Formerly  Esther  H.  Parsons,  v. 
The  Grand  Lodge  Ancient  Order  of  United  Workmen 
OP  Iowa,  Appellant. 

Insurance;      pleadings;      supfioienoy  op.     objection    to.       An 
1      objection  to  pleadings  that  they  do  not  comprehend  the  qnes-  U9  sig 
tions  presented  to  the  jnry  must  be  raised  upon  the  trial  or  by  ^^-^i^u 
motion  in  arrest  of  judgment,  and  noi  for  the.  first  time  on  ^m  IjJ 
appeal. 


Waiver  of  Proofs  of  Loss;     what  constitutes.       Where  an  oflScer 

2  of  an  assessment  insurance  company  has  authority  to  waive 
proof  of  loss,  and  writes  a  letter  in  which  he  says  the  claim 
is  invalid  by  reason  of  the  suspension  of  the  member  but  makes 
no  objection  for  failure  to  make  proof  of  loss,  the  same  is 
waived. 

Waiver  of  Fraud:   acceptance  of  dues  :  evidence.    Where  an  assess- 

3  ment  cqmpany  accepts  membership  dues  through  its  authorized 
oflQlcer,  it  is  estopped  from  denying  the  validity  of  the  certifi- 
cate on  any  ground  which  would  have  justified  a  refusal  of  such 
dues  at  the  time  offered,  provided  the  association,  through  its 
officer,  knew  or  had  notice  of  such  facts  as  would  charge  it  or 
its  officer  with  knowledge  of  the  invalidity  of  the  certificate. 
Evidence  examined  and  held  sufficient  to  constitute  a  waiver  of 
the  fraud  charged. 

Depositions:     offer  of  part  only:      reversiblb  error.       Per- 

4  mission  to  introduce  parts  of  depositions  will  not  constitute 
reversible  error,  where  it  appears  that  the  portions  not  offered 
are  immaterial  or  where  no  prejudice  arises. 

Evidence :     ad31KSION  of  decree  only.      A  duly  authenticated  de- 

5  cree  of  divorce  is  admissible  in  evidence,  though  not  accom- 
panied by  the  entire  record. 

Allowance  of  Interest:     tender.      Where  the  defendant    coutends 

6  that  it  is  not  liable  on  the  certificate  of  insurancs,  legal  inter- 
est should  be  allowed,  though  plaintiff  is  a  nonresident  and  no 
tender  could  be  made  within  the  state. 

Appeal  from  Black  Hawk  District   Court. — Hon.  A.  S. 
Blair,  Judge. 

Saturday,  February  7,  1903. 
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AonoH  on  a  certificate  in  a  mutual  benefit  or  fraternal 
association.  Verdict  for  plaintiff.  From  judgment  thereon 
defendant  appeals. — AMrmeoU 

«7.  D.  <Su  C.  Nichols  for  appellant. 

D.  E.  c&  O.  T.  Lyon^  O.  F.  JUemiers  and  Mullan  cfe 
Pickett  for  appellee. 

McOlain,  J. — Th|s  is  a  second  appeal.  See  Parsons 
V.  Grand  Lodge^  108  Iowa,  6.  Since  the  action  was 
brought  plaintiff  has  remarried,  and  the  case  is  now  prose- 
cuted in  her  present  name.  The  issues  and  evidence  were 
not  the  same  on  the  second  trial  as  on  the  first,  and  it  will 
be  necessary  to  restate  the  case.  In  October,  1892,  a 
certificate  in  the  defendant  order  was  issued  to  Frank  H. 
Parsons,  in  which  Ada  H.  Parsons  was  named  as  benefici- 
ary. In  December,  1893,  Parsons  made  application  to  the 
grand  recorder  to  have  the  certificate  made  payable  to 
Esther  H.  Parsons,  bearing  to  him  the  relation  of  wife, 
stating  in  his  letter  in  which  the  change  was  asked  tliat  he 
had  secured  a  divorce  from  his  former  wife.  In  1894, 
plaintiff,  having  ascertained  that  at  the  time  the  certificate 
for  her  benefit  was  issued  Parsons  had  not  been  divorced 
from  his  former  wife,  but  having  information  that  subse- 
quently a  divorce  had  been  granted  as  a^cainst  him,  she 
then  living  with  him,  and  being  recognized  by  him  as  his 
lawful  wife  under  a  common-law  marriage  (her  former 
marriage  to  him  being  snpposed  to  have  been  celebrated 
while  he  was  lawfully  married  to  another  woman),  had  a 
conversation  with  the  financier  of  the  local  lodge  of  which 
Parsons  was  a  member,  in  which  she  referred  to  the  fact 
that  such  divorce  had  been  secured,  and  that  she  had  be- 
come the  lawful  wife  of  Parsons  by  a  common-law  mar- 
riage, and  asked  whether  she  should  continue  to  pay  the 
assessments,  saying  that  she  did  not  wish  to  do  so  if  the 
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certificate  was  not  valid.  The  financier  directed  her  to 
continue  to  pay  assessments  in  order  to  keep  the  certifi- 
cate alive,  and  this  she  did  until  Parsons*  death  in  1895. 

I.  Counsel  for  appellant  argue  that  as  to  various 
material  matters  the  pleadings  are  not  sufficient  to  raise 
the  questions  presented  to  the  jury,  but  we  do  not  find  it 
X.  PLBADiNos:    necessary  to  go  into  these  questions.     The 

STpwh??"  case  was  tried  on  the  theory  on  which  it  was 
considered.  submitted.  If  the  pleadings  were  not  suffi- 
cient, objection  thereto  should  have  been  taken  at  the 
proper  time.  It  is  too  late  now  to  urge  for  the  first  time  that 
they  were  defective.  We  have  no  disposition  to  encour- 
age the  practice  of  trying  a  case  on  the  facts,  and,  after 
a  verdict,  attempting  to  go  back  to  pick  flaws  in  the 
pleadings.  If  the  pleadings  are  so  radically  defective  that 
the  successful  party  is  entitled  to  no  relief  whatever,  then 
the  question  can  be  raised  by  motion  in  arrest  of  judg- 
ment.     Otherwise  we    have  no  inclination  to  interfere. 

II.  It  being  conceded  that  no  proofs  of  loss  were 
furnished,  the  question  arises  whether  proofs  were  waived. 
For  the  purpose  of  showing  a  waiver,  a  letter  from  the 
2.  Waiver  of      g^aud  recorder  of  the  defendant  order  to  the 

i^  what  attorney  of  plaintiflf  was  received  in  evidence, 
constitutes.  ^^^^  defendant's  objection,  in  which  the 
recorder  notified  plaintiff,  through  her  attorney,  that 
there  was  no  valid  claim  against  the  defendant,  for  the 
reason  that  Parsons  had  been  suspended  by  the  local  lodge 
of  which  he  was  a  member.  No  objection  on  account  of 
failure  to  make  proofs  of  loss  was  suggested  in  this  letter. 
There  is  no  question  but  that  this  letter  constituted  a 
waiver  of  proofs  of  loss  if  the  grand  recorder  had  author- 
ity to  waive.  It  appears  that,  while  the  finance  committee 
of  the  defendant  order  had  authority  to  pass  on  proofs  of 
loss,  yet  that  it  did  so  only  when  the  proofs  were  submitted 
to  it  with  the  signature  of  the  grand  master  and  grand 
recorder.     As  it  was,  therefore,  evidently  necessary  that 
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the  grand  recorder  should  act  in  determining  whether  the 
proofs  of  loss  were  sufficient,  w6  have  no  question  that  he 
had  authority  to  waive  a  presentation  of  proofs. 

III.  The  principal  defense  relied  on  by  appellant  was 
fraud  in  the  procuring  of  the  second  certificate,  such 
fraud  consisting  in  the  representation  that  plaintiff  was 
WAIVER  of  Parsons'  lawful  wife,  whereas  at  that  time 
tln^'of  d5J£:  Parsons  was  still  the  husband  of  a  previous 
evidence.  ^ife;  and,  further,  that  Parsons  represented 
himself  to  be  divorced  from  his  former  wife,  when,  as  a 
matter  of  fact,  no  such  divorce  had  been  granted.  To 
overcome  this  defense,  plaintiff  relies  upon  a  waiver  of 
the  fraud,  with  knowledge  thereof  arising  from  the  state- 
ment of  plaintiff  to  the  financier  of  the  subordinate  lodge, 
and  subsequent  payments  of  dues  by  the  direction  of  such 
financier,  as  already  described.  It  is  first  contended  that 
the  financier  is  not  shown  to  have  had  any  authority  to 
waive  the  fraud,  but  it  appears  beyond  question  that  he  did 
have  authority  to  collect  dues,  and  was  the  regular  officer 
to  whom  dues  were  payable.  One  asserting  the  right  to 
pay  under  a  valid  certificate,  and  allowed  to  do  so  by  the 
officer  having  authority  to  determine  whether  or  not  such 
payments  should  be  received,  is  certainly  justified  in  rely- 
ing on  the  statements  of  such  officer,  and  the  association  is 
estopped  from  insisting  by  way  of  defense  on  any  fact 
which  would  have  been  a  proper  ground  for  refusing,  when 
the  dues  are  offered,  to  recognize  the  certificate  as  valid, 
provided  such  fact  is  known  to  the  association  through 
such  officer,  or  there  is  such  notice  of  the  fact  as  to  charge 
the  association  or  its  officer  with  knowledge  thereof. 
Supreme  Lodge  v.  Davis^  26  Colo.  252  (58  Pac.  Rep.  595); 
Order  of  Columbus  V.  FuquUy  (Tex.  Civ.  App.)  60  S.  W. 
Rep.  1020;  High  Qourt  v.  Schweitzer,  171  111.  325  (49  N. 
E.  Rep.  506);  Coverdale  v.  Royal  Arcanum,  193  111.  91 
(61  N.  E.  Rep.  915);  Supreme  Tent  v.  Volkert,  25  Ind. 
App.,  627  (57  N.  E.  Rep.  203). 
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Counsel  for  appellant  pursue  an  ingenious  line  of  arfi;u- 
ment  as  to  what  the  grand  recorder,  to  whom  the  fraudu- 
lent representations  as  to  the  prior  divorce  and  as  to  plain- 
tiflF  being  the  lawful  wife  of  Parsons  were  made  when  the 
new  certificate  was  issued,  would  have  understood  had  the 
financier  of  the  subordinate  lodge  indicated  to  him  the 
statements  made  by  the  plaintiff;  but  we  fail  to  see  the 
force  of  what  is  said.  The  question  is  not  what  the  grand 
recorder  would  have  thought,  nor  what  the  financier  may 
have  thought;  it  is  simply  as  to  what  plaintiff  was  just- 
ified in  thinking  in  view  of  the  communication  to  the 
oflBcer  of  facts  within  her  knowledge,  which  at  that  time 
.were  the  real  facts  as  affecting  the  validity  of  the  cer- 
tificate. In  other  words,  did  tlie  plaintiff  communicate 
the  facts  to  the  defendant  order,  through  its  proper  oflScer, 
and  receive  from  him  an  assurance  that  the  certificate 
would  be  continued  in  force  if  she  continued  to  pay  dues? 
We  entertain  no  doubt  that  there  was  ample  evidence  to 
support  the  finding  by  the  jury  that  the  fraud  in  the  is- 
suance of  the  certificate,  so  far  as  the  false  statements  by 
Parsons  at  the  time  it  was  issued  were  concerned,  had 
been  waived. 

We  ought,  perhaps,  to  refer  to  another  contention  of 
counsel,  which  strikes  us  as  rather  more  ingenious  than 
plausible.  It  is  based  on  evidence,  not  heretofore  referred 
to,  that  at  the  time  the  original  certificate  was  issued  the 
lawful  wife  of  Parsons  was  not  Ada  H.  Parsons  at  all,  but 
one  Tamar  Parsons,  whose  testimony  tends  to  show  that 
they  were  married  prior  to  the  issuance  of  the  first  cer- 
tificate, and  that  this  marriage  was  not  dissolved  until 
some  time  after  the  issuance  of  the  second,  and  that,  there- 
fore, there  was  another  fraudulent  representation  made 
by  Parsons,  the  falsity  of  which  never  came  to  the  knowl- 
edge of  the  defendant  association  until  after  the  death  of 
Parsons,  and  we  are  asked  to  believe  that  it  was  this 
divorce  of  which  plaintiff  learned,   and  to    which    she 
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referred  when  she  made  her  statement  to  the  financier. 
Whatever  the  fact  may  be  as  to  this  matter,  we  think  it 
can  be  of  no  importance  in  this  case.  Parsons  may  have 
had  other  matrimonial  complications  which  were  not 
btought  to  the  attention  of  the  association.  So  far  as  that 
matter  goes,  there  is  no  evidence  in  this  record  that  there 
ever  was  an  Ada  H.  Parsons,  or  that  the  marriage  with 
her,  if  one  existed,  was  ever  terminated  by  divorce.  It  is 
enough  to  say  that  this  plaintiff,  so  far  as  the  record  shows, 
stated  correctly  to  the  financier  that  the  prior  marriage 
was  terminated  by  divorce,  and  that  she  was  the  then  law- 
ful wife.  This  information  was  sufficient  to  give  rise  to 
an  estoppel  as  to  any  claim  of  fraud  based  on  the  conten- 
tion that  plaintiff  was  not  the  lawful  wife  of  Parsons 
when  the  second  certificate  was  issued.  If  any  other 
fraudulent  representation  was  involved  in  what  Parsons 
said  or  wrote  to  the  grand  secretary  when  the  certificate 
was  changed,  such  fraud  has  not  been  established  by  any 
evidence.  For  that  matter,  it  does  not  appear  in  this 
record  that  the  statement  made  to  the  grand  recorder  with 
regard  to  the  divorce  was  false.  As  Parsons  was  evi- 
dently a  wandering  charactier,  of  uncertain  domicile,  the 
evidence  introduced  to  the  effect  that  he  had  not  secured 
a  divorce  in  either  of  the  two  particular  counties  in  Iowa 
would  be  by  no  means  conclusive.  For  anything  that  ap- 
pears, he  may  have  had  a  wife  Ada  H.  Parsons,  and  he 
may  have  had  a  divorce  from  her  before  the  second 
certificate  was  issued.  The  whole  matter  was  properly 
submitted  to  the  jury,  and  we  do  not  find  that  the  verdict 
was  in  this  respect  without  support  in  the  evidence. 

IV.     Plaintiff  offered  to  read  to  the  jury   parts  of 

certain  depositions,  and  objection  was  made  on  the  ground 

that  the  whole    deposition    must    be  introduced.      The 

4.  Depositions:  ^ctiou  of  the  court  iu  Overruling  this  objoctiou 

onWe^J^    18  not  sufiBcient  ground  for  reversal.     In  the 

•lb  c  error.     ^^^^  placc,  it  is  made  to  appear  by  appellee's 
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amended  abstract  that  the  other  portions  of  the  depositions 
were  wholly  immaterial  and  inadmissible  in  this  case. 
But,  without  regard  to  this,  it  is  sufficient  to  say  that  the 
defendant  had  the  opportunity  of  introducing  the  other 
portions  of  the  depositions,  and  was  not  prejudiced  by  the 
ruling  of  the  court.  It  may  very  well  be  that  we  would 
have  sustained  the  action  of  the  trial  court  as  against  any 
complaint  of  plaintiflf  had  the  court  refused  to  allow  por- 
tions of  the  depositions  to  be  read  without  oflfering  to  read 
the  balance  (see  Walkley  v.  Clarke^  107  Iowa,  451);  but 
such  a  conclusion  would  not  be  inconsistent  with  the  position 
which  we  now  take  that  there  could  have  been  no  preju- 
dice to  the  defendant  in  the  action  of  the  court  in  admitt- 
ing the  parts  of  the  depositions  offered. 

V.  Objection  was  made  to  the  introduction  in  evi- 
dence by  plaintiff  of  the  decree  of  divorce  -  rendered 
against  Frank  H.  Parsons  in  favor  of  Tamar  Parsons,  on 

5.  EviDBifCE:  *^®  ground  that  the  plaintiff  did  not  offer  the 
Sf  ^^i^°  entire  record  in  the  case,  including  the  plead- 
°''^^*  ings.     We  do  not  understand  that  a  decree 

duly  authenticated,  offered  for  the  purpose  of  establish- 
ing the  granting  of  a  divorce,  must  be  accompanied  with 
a  transcript  of  the  entire  record  of  the  case  likewise 
authenticated.  It  is  true  that  for  some  purposes  the 
pleadings  in  the  case  are  part  of  the  record,  but  a  duly 
authenticated  decree  is  a  specific  item  of  evidence,  admis- 
sible in  itself.     See  Oode,  sections  4644,  4645. 

VL  The  court  allowed  plaintiff  interest  at  six  per 
cent  on  the  amount  of  the  certificate  from  ninety  days 
after  the  death  of  Parsons.     Counsel  for  appellant  think 

6.  ALLOWANCE  that,  as  plaintiff  was  not  a  resident  of  the 
tender.  '  stat-e,  and  tender  of  the  amount  of  the  cer- 
tificate could  not  have  been  made  to  her  in  this  state,  no 
such  interest  should  have  been  allowed.  No  authority  is 
cited  in  support  o^  such  a  proposition.    The  defendant  was 

insisting    throughout  that  it  was  not   liable    under  the 
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certificate,  and  we  are  certainly  not  warranted  in  entertain- 
ing the  presumption  that,  if  plaintiflf  had  been  in  the  state, 
the  money  would  have  been  paid.  The  judgment  is,  how- 
ever, conceded  to  be  erroneous  in  that  interest  thereon  is 
specified  to  be  at  eight  per  cent  Counsel  agree  that  this 
provision  must  have  been  inserted  through  inadvertence. 
The  judgment  will  be  modified  so  that  the  rate  of  interest 
shall  be  six  per  cent.  As  the  attention  of  the  lower  court 
was  not  called  to  the  error,  no  costs  on  account  thereof 
will  be  taxed  to  appellee.     As  modified,  the  judgment  is 

AFFIRMED. 
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S.  H.  Stanley,  Appellee,  v.  Cedar  Rapids  <fe  Marion  City 
Railway  Company,  Appellant 

Action  for  Personal  Injury:      msTROOnoN   RBGARDiNa  weight   of 
testimony:      discretion  of  court.      InstmctioiiB  to  aid  the 

1  jury  in  weighing  the  evidence  are  largely  discretionary  with 
the  court,  and  where  no  abuse  of  discretion  is  shown  the 
court's  ruling  in  refusing  an  instruction  on  this  subject  will 
not  be  interfered  with. 

Instructions:     ordinary  oarb.      On  the  question  of  contributory 

2  ne;7ligence,  an  instruction  \%hich  required  of  plaintiff  the 
exercise  of  more  than  ordinary  care,  was  properly  refused. 

Same:     exercise  of  oare.     The  standard  of  care  required  of  one 
8     injured    is  always  ordinary  care   and   prudence,  though   the 
degree    of   care  is  governed  by   the   circumstances,   and   tlie 
exercise  of  proper  care  is  ordinarily  a  jury  question. 

I  nstructions.  Where  the  court's  instructions  cover  the  material  mat- 
4     ters  in  those  asked,  there  is  no  error  in  denying  those  requested. 

Same:     positive  and  negative  testimony.     An    instruction   that 

5  the  testimony  of  a  witness  who  says  he  heard  the  car  gong 

ring  is  entitled  to  greater  weight  than  the  testimony  of  a 

witness  who  says  lie  did  not  hear  the  gong,   in  view  of  the 

position  of  the  witnesses,  was  properly  refused. 

Rate  of  Speed :     negligence.      The    question   of   whether  a  high 
6     rate  of   speed   constitutes  negligence    is,   ordinarily,   for   the 
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jury  to  determine  from  the  surronndiug  facts  and  circum- 
stances, and  is  to  be  considered  with  the  other  circumstances 
in  determining  the  question  of  negligence. 

Proximate     Cause.       An    instruction    regarding   the   doctrine   of 

7  *  *  proximate  cause,  * '  if  correctly  stated,  is  not  objectionable 
because  of  a  failure  to  contain  the  term  *  *  proximate  cause. ' ' 

Future    Pain    and  Suffering       Future  pain  and  suffering    are    a 

8  proper  element  of  damage  to  be  considered  by  the  jury  in 
a  suit  for  personal  injury. 

Direction    That    Findings    Must    be    Based  on  The  Evidence  Un- 

9  It  is  not  required  that  each  instruction  direct  the  jury  that  its 
finding  must  be  based  on  the  evidence,  and  an  omission  so 
to  do  will  not  render  the  instruction  misleading. 

Motion  for  new  Trial:     evidence :      ordinary  oare:      cx>ntribu- 

10  TORY  nequqbnoe.  Evidence  considered  and  held  sufficient  to 
sapport  the  ruling  of  the  court  denying  a  new  trial  on  the 
ground  that  plaintiff  failed  to  negative  contributory  negligence. 

Appeal  from  Cedar  Rapids  Superior  Court — HoK.  J.  H. 
RoTHROOK,  Judge. 

Saturday,  February  7,  1903. 

AcTiOK  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  in  a  collision  with  a  street  car  upon  a 
street  in  the  city  of  Cedar  Rapids.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals. — 
AMrmed. 

W.  E.  Steele  and  Powell^  Harman  c&  Powell  for 
appellant. 

Picket^  Crocker  cfe  Tourtellot  for  appellee. 

Deemgr,  J. — While  attempting  to  cross  a  street  at  the 
intersection  of  Third  avenue  and  Second  street  west  in  the 
city  of  Cedar  Rapids  in  a  bug<2:y  in  which  he  was  riding, 
plaintiff  was  struck  by  a  street  car  being  operated  on  de- 
fendant's line  of  road,  and  received  the  injuries  of  which 
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he  complains.  The  grounds  of  negligence  on  which  the 
case  was  submitted  to  the  jury  were:  (1)  Running  the 
car  at  a  high,  unreasonable,  and  dangerous  rate  of  speed, 
and  (2)  failure  to  ring  the  gong  or  to  give  other  signals  to 
warn  plaintiff  of  the  approach  of  the  car  in  time  to  avoid 
the  collision.  Complaint  is  made  of  the  court's  refusal  to 
give  certain  instructions  asked,  of  certain  of  these  given 
by  the  court  on  its  own  motion,  and  of  the  denial  of  de- 
fendant's motion  for  a  new  trial,  based  on  the  ground 
that  plaintiff  was  guilty  of  contributory  negligence.  Of 
these  in  the  order  stated. 

Instruction  one  asked  by  defendant  reads  as  follows: 
"(1)  The  basis  of  this  action  is  the  alleged  negligence 
of  the  defendant  in  the  operation  of  one  of  its  cars  in  some 
of  the  particulars  set  out  in  plaintiff's  petition,  and  in 
your  deliberations  you  will  confine  yourself  to  a  consider- 
ation of  the  particular  acts  of  negligence  set  out  in  plain- 
tiff's petition.  Negligence,  in  law,  is  defined  as  doing  that 
which  a  person  of  ordinary  prudence  would  not  do  under 
similar  circumstances,  or  failure  to  do  that  which  a  per- 
son of  ordinary  prudence  would  do  under  the  same  or  sim- 
ilar circumstances. 

"Before  the  plaintiff  can  recover  in  this  action,  he 
must  show  by  a  preponderance  of  the  testimony  two 
things:  First  that  the  defendant  was  guilty  of  some  act 
of  negligence  as  defined  above,  and  as  set  forth  in  his 
petition,  which  caused  the  injuries  complained  of;  and, 
second,  that  he  l.i  nself  did  no  negligent  act  which  contri- 
buted to  such  injuries. 

"By  a  preponderance  of  testimony  is  meant  the 
greater  weight  or  value  of  the  testimony,  and  not  neces- 
sarily the  greater  number  of  witnesses.  In  determining 
the  question  of  preponderance  of  the  testimony,  you  will 
be  at  liberty  to  consider  the  opportunity  the  several  wit- 
nesses who  have  testified  had  to  see  and  understand  the 
things  about  which  they  testified,  and  interest  or  lack  of 
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Interest  in  the  event  of  this  suit',  and  the  actions  and 
demeanor  of  the  several  witnesses  while  on  the  witness 
stand."  Failure  to  give  the  last  paragraph  of  the  request 
is  assigned  as  error. 

In  lieu  thereof  the  court  instructed,  as  follows:  "(7) 
You  are  the  judges  of  the  facts.  The  burden  of  the  proof 
is  upon  the  plaintiff  to  establish  the  material  allegations 
of  his  petition  by  a  fair  preponderance  of  the  evidence. 
By  a  preponderance  of  the  evidence  is  meant  the  greater 
weight  of  the  evidence,  whic  i  does  not  necessarily  mean 
the  greater  number  of  witnesses.  (8)  You  are  the  judges 
of  the  credibility  c^  the  witnesses.  You  have  the  right 
and  it  is  your  duty,  not  to  consider  such  testimony  as  does 
not  appear  to  you,^  as  reasonable  men,  to  be  worthy  of 
credence.*'  r 

Taken  as  a  whole^  the  instruction  asked  by  defendant 
was  erroneous,  as  applijjd  to  the  facts  of  the  case.     There 
were  four  grounds  of  negligence  stated  in  the  petition,  but 
I.  iNSTRuo-        ^^^  ^'  which  the  court  found  were  sustained 
S^Ve^^?"  by  sufficient  tesliimpny  to  take  them  to  the 
diac^oS'Sr  jury.      Moreover,  that  part  relating  to  the 
^"  preponderance  of  the  evidence  was  not  strictly 

correct  As  it  reads,  it  would  have  no  particular  signific- 
ance to  a  jury,  for  it  merely  gives  it  license  to  consider 
certain  matters;  whereas,  if  any  instruction  on  the  sub- 
ject was  demanded,  it  should  have  told  them  not  only  that 
they  were  at  liberty  to  consider  these  things,  but  that  it 
was  their  duty  to  do  so.  But,  in  any  event,  in  view  of 
the  instructions  given,  there  was  no  error  in  denying  this 
request  The  proposition  involved  related  simply  to  mat- 
ters to  be  considered  in  weighing  evidence.  These  would 
occur  to  every  sensible  and  reasonable  man  without  any 
instruction,  and  courts  may  well  assume  that  jurors  are 
possessed  of  enough  intelligence  to  understand  these 
truths  without  having  their  attention  specifically  called 
Vol.  119  Iowa.— 34. 
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to  them.  The  giving  of  such  instruction  was  largely  dis- 
cretionary with  the  trial  court  in  any  event,  and  no  abuse 
of  that  discretion  is  shown.  Tay  or  v.  Bailway  Co,^  76 
Iowa,  757;  Daran  v.  Railway  Co.^  117  Iowa,  442;  State  v. 
Viers^  82  Iowa,  899;  Upton  v.  Paxton^  72  Iowa,  800;  Bever 
t>.  Spanglerj  98  Iowa,  610. 

IL  Ihe  second,  third,  and  fourth  instructions  asked 
by  defendant  read  as  follows:  "(2)  If  you  find  from  the 
evidence  that  the  plaintiff,  before  attempting  to  cross  the 
street  railway  track  at  the  time  of  the  injury,  could,  by 
looking,  have  seen  the  car  in  time  to  have  avoided  the 
accident,  but  failed  to  look,  or  by  listening  could  have 
heard  the  car  in  time  to  have  avoided  the  accident,  but 
failed  to  listen,  and  you  further  find  from  the  evidence 
that  the  injury  was  the  proximate  result  of  his  failure  to 
either  look  or  listen,  then  he  was  guilty  of  negligence  con- 
tributory to  his  injury,  and  he  oannot  recover  in  this 
action.  (8)  The  evidence  shows  without  conflict  that  the 
plaintiff  has  frequently  crossed  the  street  railway  at  the 
place  of  the  injury  prior  to.  the  accident,  and  it  further 
shows  that  he  was  thoroughly  familiar  with  the  location 
of  such  track,  and  knew  that  electric  cars  were  operated 
at  the  crossing  where  the  injury  happened.  Under  such 
circumstances  the  plaintiff  was  required  to  exercise  a 
higher  degree  of  caution  and  watchfulness  than  if  he  had 
not  possessed  the  knowledge  above  referred  to.  If  you 
find  that  the  motorman  failed  to  sound  a  gong  or  ring  the 
bell  as  he  approached  the  place  where  the  accident  hap- 
pened, that  fact  alone  will  not  entitle  plaintiff  to  recover  in 
this  action.  The  plaintiff,  in  approaching  the  street  car 
track,  was  required  to  use  the  sense  of  sight  as  well  as  that 
of  hearing;  and,  if  he  failed  to  exercise  either  the  sense 
of  sight  or  hearing,  and  he  was  injured  in  consequence 
of  such  failure,  then  such  failure  constituted  contributory 
negligence,  and  he  cannot  recover  in  this  action.  (4)  The 
jiiotorman  operating  the  car  had  the  right  to  rely  upon  the 
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presumption  that  the  plaintiff  approaching  the  railway 
crossing  would  exercise  the  caution  of  an  ordinary  prudent 
person,  and  that  he  would  not  enter  upon  the  track  with  - 
out  looking  and  listening  to  ascertain  whether  or  not 
there  was  a  car  approaching;  and  if  you  find  that  as 
plaintiff  approached  the  track  with  his  horse  he  did 
not  exercise  that  degree  of  caution  and  watchfulness 
which  an  ordinary  prudent  person  would  under  similar 
circumstances,  and  the  accident  occurred  as  a  result  ol 
plaintiff's  failure  to  exercise  ordinary  care,  then  your 
verdict  will  be  for  the  defendant."  In  lieu,  thereof  the 
<50urt  gave  the  following:  '*(6)  If  you  find  from  the  evi- 
dence that  the  plaintiff's  injuries,  if  any,  were  directly 
and  proximately  caused  by  the  negligence,  if  any,  of  the 
defendant,  as  explained  to  you  in  the  second  and  third  in- 
structions, then  it  is  your  duty  to  ascertain  and  determine 
whether  the  plaintiff  was  himself,  at  and  previous  to  the 
time  of  receiving  his  injuries,  if  any,  exercising  such 
ordinary  care  as  a  man  of  reasonable  caution  and  prudence 
would  have  exercised  under  like  circumstances;  and,  if 
you  find  that  his  failure  so  to  do  directly  contributed  to 
his  injuries,  if  any,  then  your  verdict  should  be  for  the 
defendant;  and  upon  the  issue  of  the  exercise  of  ordinary 
<5are  by  the  plaintiff  the  burden  of  proof  is  upon  him  to 
establish  the  same  to  your  satisfaction  by  a  fair  prepond- 
erance of  the  evidence. '' 

The  second  instruction  asked  is  wrong,  in  that  it  omits 
the  feature  of  ordinary  care.  It  required  a  verdict  for 
defendant  if  plaintiff  could,  by  the  highest  degree  of  care, 
a.  iNSTRuc-  or  even,  without  reference  to  care,  if  he  could 
nary  care.  by  any  possibility  have  seen  the  car  in  time 
to  have  avoided  the  accident.  Ordinary  care  to  discover 
the  car  by  looking  and  listening  is  all  that  was  required 
of  him  under  the  Jaw.  Haines  v.  Railroad  Co.^  41  Iowa, 
281 ;  Moore  v.  Railroad  6V.,102  Iowa,  597.  It  will  hardly 
be   contended   that   plaintiff    was  required  to  use  more 
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,  than  ordinary  care  to  discover  the  car.  He  had  the  right 
to  rely  on  the  usual  and  ordinary  signals  being  given  by 
the  defendant's  employes  in  operating  the  car;  and,  while 
he  was  bound  to  use  his  senses  of  sight  and  hearing,  he 
was  not  bound  as  a  matter  of  law  to  know  all  that  could 
have  been  discovered  by  the  highest  degree  of  prudence 
and  caution. 

The  third  was  erroneous  in  that  it  required  a  higher 
degree  of  care  and  caution  on  plaintiff's  part  than  the  law 
exacts.  The  standard  of  care  on  the  part  of  one  injured 
3.  Same:  cx-  by  another  is  always  the  same,  to  wit,  ordin- 
juiy  question,  ary  caro  and  prudence.  What  might  be  such 
care  under  some  circumstances  might  not,  it  is  true,  be  the 
sam3  as  under  others;  but  the  standard  is  fixed  and  certain. 
Whether  or  not  he  used  it  in  the  particular  case  is  ordin- 
arily for  the  jury,  and  must,  of  necessity,  depend  upon 
circumstances.  Orr  v.  Railway  Co,^  94  Iowa,  426;  Beem 
V.  Light  Co.^  104  Iowa,  568;  Bobbins  v.  Bailway  Co.^  16& 
Mass.  30  (42  N.  E.  Rep.  334);  Consolidated  Go.  v.  Scott,  68 
N.  J.  Law  682  (34  Atl.  Rep.  1094  55  Am.  St.  Rep.  620,  38  L. 
R  A.  122, 58  N.  J.  Law,  701);  Bailway  Co.  v.  Block,  55  N.  J. 
Law,  605  (27  Atl.  Rep.  1067,  22  L.  R.  A.  374);  Bailway  Co.  v. 
Snell,  54  Ohio  St  197  (43  N.  E.  Rep.  207,  32  L.  R  A.  276); 
Sheav.  Bailway  (7^., 50  Minn.  395(52N,W.  Rep.  902).  There 
was  evidence  tending  to  show  that  plaintiflf  both  looked 
and  listened  before  attempting  to  cross  defendant's  track. 
The  fourth  instruction  asked  related  more  particularly 
to  the  question  of  the  defendant's  negligence  and  of  the 
right  of  the  motorman  to  assume  that  plaintiflf  would  get  out 
4.  iNsxaucTioif.  of  the  way.  As  applied  to  the  exact  questions 
submitted  to  the  jury,  it  would  have  been  out  of  place,  if  not 
erroneous.  The  matter,  in  so  far  as  material,  was  covered 
by  the  fifth  paragraph  of  the  court's  charge,  which  reada 
as  follows:  "Neither  the  defendant,  for  the  operation  of 
its  cars,  nor  the  plaintiflf  for  crossing  the  street,  had  the 
exclusive  right  to  the  use  of  Third  avenue  at  its  intersection 
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with  Second  street  west  Neither  had  a  superior 
right  over  the  other,  and  each  would  be  obliged,  in  so  far 
as  the  undertaking  in  which  each  was  engaged,  and  the 
car  or  vehicle  each  was  using,  would  reasonably  permit,  to 
take  reasonable  precaution  to  avoid  collision  each  with 
the  othen"  In  view  of  the  two  instructions  given  by  the 
trial  court  which  have  already  been  quoted,  we  think 
there  was  no  error  in  denying  any  of  the  requests. 

IIL  The  defendant  also  asked  the  following:  "(6)  In 
considering  the  testimony  of  equally  credible  witnesses 
touching  the  question  of  the  ringing  of  the  gong,  you  are 
5.  samb:  posi-  instructed  that  positive  testimony  tending  to 
nSafwc  show  that  the  motorman,  in  charge  of  the  car 
°°^*  rang  the  gong,  is  entitled  to  more  weight  than 
the  negative  testimony  tending  to  show  that  the  witnesses 
testifying  did  not  hear  the  gong  ring.  Therefore  if  you 
find  the  testimony  upon  this  point  is  of  equal  weight  or 
value,  it  will  be  your  duty  to  find  that  the  gong  was  ring- 
ing.'' As  applied  to  the  facts  shown  in  the  record,  there 
was  no  error  in  denying  this  request  The  witnesses  who 
gave  the  so-called  negative  evidence,  or  some  of  them, 
were  in  as  good  position  to  hear  sounds  and  signals  as 
those  who  testified  that  they  heard.  In  such  a  case  it 
would  have  been  error  to  have  given  the  instructions 
asked.  Spaulding  v.  Railway  Co.^  98  Iowa,  205;  Lee  v. 
Railway  Co.^  80  Iowa,  174;  Mao  derail  v.  Railway  Co.^ 
Ill  Iowa,  549.  The  evidence  adduced  by  plaintiff  was  not 
negative,  but  positive.  .  Daran  v.  Railroad  Co.^  117 
Iowa,  442. 

lY.  The  eighth  instruction  asked  by  the  defendant 
was  to  the  effect  that  the  speed  of  the  car  was  immaterial, 
unless  the  jury  found  such  rate  of  speed  was  so  high  that 
proper  regard  was  not  had  for  the  safety  of  persons  who, 
in  the  exercise  of  ordinary  care,  might  approach  the  track 
for  the  purpose  of  going  upon  or  crossing  the  same.  The 
one  given  by  the  court  in  lieu  thereof  read:    "If  you  find 
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from  the  evidence  that  on  or  about  the  8d  day  of  May, 
1899,  the  defendant,  by  its  servants  and  employes,  was 
running  a  car  operated  by  electricity  along  Second  street 
west  approaching  Third  avenue  west,  in  the  city  of  Oedar 
Rapids,  Iowa,  at  a  high  and  unreasonable  rate  of  speed, 
and  you  farther  find  that  by  reason  of  running  said  car  at 
a  high  and  unreasonable  rate  of  speed  said  car  collided  at 
or  near  the  intersection  of  the  street  and  avenue  aforesaid 
with  the  vehicle  in  which  the  plaintiff  was  then  riding, 
with  such  force  and  violence  as  to  cause  the  plaintiff  to 
sustain  personal  injury,  then  your  verdict  should  be  for 
the  plaintiff,  unless  you  find  that  the  plaintiff,  by  his 
failure  to  exercise  ordinary  care  and  prudence  directly 
contributed  to  such  injury." 

This  second  instruction  is  also  challenged  for  the 
reason  that  it  omits  the  thought  that  the  high  rate  of  speed 
must  have  been  the  proximate  cause  of  the  injury.  The 
6.   RATE  court  made  no  other  reference  to  the  rate  of 

of  speed: 

negligence,  speed  questiou;  and  we  have  to  determine — 
first,  whether  or  not  the  instruction  asked  on  this  subject 
should  have  been  given;  and,  second,  whether  or  not  the 
one  given  is  correct*.  In  the  absence  of  statute  or  mun- 
icipal ordinance,  no  rate  of  speed  is  negligent,  as  a  matter 
of  law.  Whether  the  rate  in  a  given  instance  was  so  great 
as  to  evince  negligence  on  the  part  of  the  street  railway 
company  is  generally  a  question  of  fact  for  the  jury.  It 
is  manifest  that  no  exact  definition  can  be  given  of 
unreasonable  and  dangerous  rate  of  speed.  So  much  de- 
pends on  the  extent  and  character  of  the  traffic  on  the 
street,  and  the  surrounding  facts  and  circumstances,  that  no 
exact  rendering  of  the  terms  is  possible.  The  rate  of  speed 
IB  to  be  considered  by  the  jury  with  other  circumstances 
in  tletermingthe  question  of  negligence.  Artz  v.  Railroad 
Co.^  44  Iowa,  284;  Latty  v.  Railway  Co,^  88  Iowa,  250. 
Coming  now  to  the  second  question  involved  in  the 
poiut  under  consideration,  to  wit,  failure  of  the  court  to 
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instruct  that  the  rate  of  speed  must  have  been  the  proxi* 
7.  PROXIMATE    ^^^  cause  of  the  injury.     It  will  be  con- 
cau»c8.  ceded,  of  course,  that  this  is  correct  doctrine. 

That  is  to  say,  excessive  tate  of  speed,  even  if  shown,  must 
have  been  the  proximate  cause  of  the  injury.     But  it  was 
not  necessary  for  the  court  to  use  the  term  ** proximate 
cause."    When  these  words  are  used,  courts  generally  find 
it  necessary  to  explain  them.     They   have  a  technical 
significance  whi^h  is  not  always  apparent  to  laymen,  and, 
if  other  and  more  simple  terms  may  be  found,  it  is  as  well, 
if  not  better,  to  use  them.     The  instruction  given  says,  in 
effect,  that  the  jury  must  not  only  find  that  the  car  run  at 
a  high  and  unreasonable   rate  of  speed,  but  by  reason 
thereof  it  collided  with  the  vehicle,  and  caused  the  injur- 
ies,  and  that  the  plaintiff  did  not  by  any  negligence  on  his 
part  contribute  to  the  injuries.     This  is  a  short  way  of 
stating  the  doctrine  of  proximate  cause.     Aside  from  this, 
it  appears  that  in  the  fourth  instruction  the  court  speci- 
fically called  the  jury's  attention  to  the  matter,  and  said 
that,  "If  it  found  plaintiff's  injuries,  if  any,  were  directly 
and  proximately  caused  by  the  negligence,  if  any,  of  de- 
fendant, as  explaineJ,"  etc.      Taken  together,  there  was 
no  error  in  the  instructions  relating  to  this  subject 

V.  The  sixth  instruction  given  by  the  trial  court  reads 
in  this  wise:  **If  you  find  for  the  plaintiff,  you  should 
allow  him  such  sum,  not  to  exceed  the  amount  claimed  by 
him  in  his  petition,  as  will  reasonably  compensate  him  for 
the  pain  and  suffering,  if  any,  or  loss  of  time,  if  any,  or 
both,  suffered,  or  that  will  be  suffered  by  him  because  of 
his  injuries,  if  any,  by  him  sustained  by  reason  of  collid- 
ing with  the  car  of  the  defendant  at  the  intersection  of 
Third  avenue  west  and  Second  street  west  on  or  about  the 
8d  day  of  May,  1899.''  This  is  challenged  for  two  reasons: 
Firsti,  it  is  said  it  does  not  confine  the  jury  to  the  evidence 
bearing  on  the  question  there  submitted;  and,  second,  it 
is  argued  that  it  leaves  the  jury  to  enter  the  realm  of 
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speculation  as  to  future  pain  and  suffering  and  loss  of  time. 
&  puTUKB  The  second  point  is  settled  against  defend- 
suffering.  aut  iu  Westercamp  v.  Brooks^  115  Iowa,  159; 
Fry  V.  Railway  Co.i  45  Iowa,  416.  The  first  point  seems 
to  us  to  be  hypercritical.     Jurors  may  be  assumed  to  have 

9.  DiRBCTioN  soDae  sense,  and  it  is  not  presuming  too  much, 
iSjt^it  we  think,  to  say  that  every  man  who  is  fit  to 
^er^dinoe  sit  upou  a  panel  knows  that  he  is  to  make  his 
unnecessary.   |jjjjjjjgg.  f^Qm    fj^Q    evidence.       Instructions 

must  always  be  based  on  evidence,  and  when  the  jury  is 
told  that,  if  they  find  certain  things,  such  and  such  a 
result  must  follow,  there  is  no  reason  for  saying  that  such 
an  instruction  is  misleading  because  the  words  "from  the 
evidence"  or  "as  shown  by  the  evidence"  are  omitted. 
Blumhardt  v.  Bohr,  70  Md.  328  (17  Atl.  Kep.  266);  Penn- 
sylvania  Co.  v.  Conyiell,  127  111.  419  (20  N.  E.  Rep.  89); 
Dufour  V.  Bailroad  Co.j  67  Oq\.  824  (7  Pac.  Rep.  769); 
Railway  Co.  v.Falvey,  104  Ind.  429  (8  N.  E.  Rep.  889,  4N.  E. 
Rep.  908);  City  of  Indianapolis  v.  Scott,  72  Ind.  196;  Rail- 
way Co.  V.  Ingraham,  77  111.  309.  There  are  authorities 
to  the  contrary,  of  course,  but  we  do  not  feel  like  follow- 
ing them.  The  reasoning  used  in  their  support  is  too  re- 
fined for  practical  purposes.  Each  and  every  juror  is 
sworn  to  render  a  true  verdict  according  to  the  evidence 
and  the  instructions  given  by  the  court,  and  we  may  well 
assume  that  he  remembers  his  obligation  at  all  stages  of 
the  trial,  without  being  reminded  in  every  instruction, 
that  he  must  find  and  believe  from  the  evidence  certain 
things  in  order  to  find  for  one  party  or  the  other. 

VL  Lastly,  it  is  insisted  that  defendant's  motion  for 
a  new  trial  should  have  been  sustained  for  the  rqason  that 
plaintiff  not  only  failed  to  negative  contributory  negli- 

10.  MOTION  for  gence,  but  afBrmatively  showed  that  he  was 
?^dc^^c!*  gtiilty  of  a  want  of  ordinary  care  and  pru- 
Sntrfb?to?5^*  dence  which  directly  contributed  to  his 
neg  igencc.     jjjjyj.y^     -ji^g  evidence  on  this  point  is  conflict- 
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ing.  The  jury  was  warranted  in  finding  the  following 
facts:  Third  avenue  west  is  and  was  at  the  time  of  the 
accident  one  of  the  most  traveled  and  busiest  streets  in 
the  city,  and  from  First  street  west  to  second  street  it  is, 
and  was  at  that  time,  lined  with  business  houses  on  either 
«ide,  most  of  which  were  two  stories  in  height,  and  which 
came  up  flush  with  the  avenue  line.  In  the  easterly 
corners  of  the  intersection  of  the  avenue  with  Second 
street  were  buildings  flush  with  the  avenue  line.  One  of 
these  buildings  is  called  "Watson's  Store."  The  avenue 
was  paved  with  brick.  Immediately  prior  to  the  time 
plaintiff  was  injured  he  was  driving  at  a  slow  trot  west 
along  Third  avenue,  and  a  little  to  the  north  of  the  center 
of  the  avenue.  There  was  a  heavy  rain  falling,  and 
a  buggy  was  being  driven  rapidly  in  front  of  him  and  a 
wagon  behind.  Being  thoroughly  familiar  with  the  loca- 
tion of  defendant's  track  on  Second  street,  and  knowing 
the  custom  of  defendant  to  sound  the  gong  on  its  cars 
when  approaching  such  crossing  at  a  distance  of  one 
hundred  to  one  hundred  and  fifty  feet  from  the 
avenue,  plaintiff  commenced  listening  for  the  car  at  the 
iUey,  or  about  one  hundred  and  fifty  feet  from  the  tracks 
and  continued  to  listen  for  it  as  he  drove  along,  but  was 
unable  to  hear  either  the  sound  of  the  gong  or  the  rumble 
of  the  car.  When  he  approached  near  enough  to  the  car 
tracks  so  that  fifty  or  sixty  feet  of  the  track  to  the  north 
of  the  avenue  was  exposed  to  his  view,  he  looked  to  the 
north,  and,  seeing  no  car  coming,  he  then  looked  to  the 
south;  and,  having  satisfied  himself  that  no  car  was  com- 
ing from  that  direction,  he  again  looked  to  the  north,  and 
for  the  first  time  saw  the  car,  which  was  then  just  over  the 
north  line  of  the  Third  avenue.  At  this  time  the  front 
feet  of  his  horse  were  between  the  rails,  or  about  over 
the  second  or  west  rail.  When  the  bell  was  first  rung  the 
car  was  probably  ten  or  twelve  feet  from  the  horse.  Dis- 
covering his  perilous  position,  and  thinking  the  safest  way 
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out  of  it  was  to  continue  ahead,  he  reached  for  his  whip, 
and  a^^omptedto  get  across  the  track,  with  the  result  that 
his  buggy  was  struck  near  its  center,  and  he  was  thrown 
out  and  injured.  Had  the  jury  found  these  facts  to  be 
true, — as  we  have  no  doubt  it  did, — the  idea  of  contribu- 
tory negligence  is  distinctly  negatived,  and  it  would  have 
been  error  for  the  trial  court  to  have  granted  a  new  trial 
on  the  ground  contended  for.  See,  as  sustaining  these 
conclusions,  Riley  v.  St.  Railway  Co.^  80  Minn.  424(83 
N.  W.  Rep.  376);  Harper  v.  Barnard^  99  Iowa,  159.  The 
instructions  given  by  the  trial  court  were  brief,  and  not  as 
comprehensive,  perhaps,  as  they  should  have  been;  but, 
taken  together,  they  fairly  presented  the  issues  to  the 
jury,  and  we  find  no  error  in  denying  the  requests  made 
by  the  defendant. 

The  judgment  is  affirmed. 


H.  A.  DiSBRow,  Appellant,  v.  The  Board  op  Supervibor& 
^liS  ^  OF  Oass  County  et  al. 

Taxation:      oMrrxED  property :      disooveryof:     employment  of 

1  AGENT :  compensation  OF.  Gode  sections  423  and  1874  auth- 
orize a  board  of  8iii)erYisors  to  contract  with  an  agent  to  dis- 
cover and  retnm  for  asssesments  proi)erty  which  has  been 
omitted  from  taxation,  and  to  pay  for  such  servioes  a  sum 
eqnal  to  one- half  the  amount  of  taxes  so  collected. 

Contract    With    Agent:      valtoftyof:      pxjblio  pouoy.      Such    a 

2  contract  is  not  objectionable  by  reason  of  the  fact  that 
only  a  portion  of  the  tax  collected  enures  to  the  benefit  of  the 
county,  and  the  fact  that  the  agent  is  to  pay  all  expenses  of 
the  investigation  does  not  render  it  against  public  x)olioy. 

Appeal  from  Cass  District  Court — Hon.  O.  D.  Wheeler, 

Judge. 

Monday,  February  9,  1908. 
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The  board  of  supervisors  and  0.  W.  Welman  entered 
into  a  written  contract  whereby  Welman  undertook  to  un- 
cover and  report  for  assessment  property  which  had  been 
omitted  from  taxation  in  the  county,  and  the  county 
agreed  to  pay  him  for  such  services  a  sum  equal  to  one- 
half  of  all  moneys  collected  as  a  result  of  his  investi- 
gation. Welman  performed  the  contract  on  his  part,  and, 
after  he  had  done  so,  the  plaintiff  brought  this  action  in 
equity  to  restrain  the  board  of  supervisors  from  paying 
him  the  sum  agreed  upon  for  his  services.  There  was  a 
judgment  for  the  defendants.  The  plaintiff  appeala — 
A/Hrmed. 

James  B.  Briiif  for  appellant. 

DeLano  cfe  Meredith  and  C.  0.  Saunders  for  appellees. 

Sherwin,  J. — The  plaintiff  contends  that  the  board  of 
supervisors  had  no  legal  authority  to  make  the  contract  in 
question,  and  that  it  is  contrary  to  public  policy.     Sub- 
I.  omittbd       division  11  of  section  422  of  the  Oode  gives 
^S^  of   the  board  of  supervisors  of  a  county  power 
of  agent:        "to  represent  the  respective  counties,  and  to 
ttonof.  have  the  care  and  management  of  the  prop- 

erty and  business  thereof  in  all  cases  where  no  other  pro* 
vision  shall  be  made.'*  Construing  this  statute  in  Wilhelm 
V.  Cedar  County^  50  Iowa,  254,  we  held  that  it  was  the 
duty  and  business  of  the  county  to  collect  taxes,  and  that 
the  board  of  supervisors  had  the  power  to  employ  a  special 
agent  or  attorney  to  assist  in  such  work.  Again  constru* 
ing  the  same  statute  in  Call  v.  Hamilton  County^  62  Iowa, 
448,  we  held  that  the  board  of  supervisors  had  power  there- 
under to  employ  an  agent  to  aid  the  oflBcers  of  the  county 
ia  the  sale  of  its  land.  In  Allen  v.  Cerro  Oordo  County^ 
84  Iowa,  54,  the  plaintiff  sought  to  enforce  a  contract  pro- 
viding for  a  contingent  fee  for  establishing  the  claims  of 
the'  county  to  certain  lands,  and  it  was  held  that  the 
contract  was  legal,  and  one  that  the  board  of  supervisors- 
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might  make  under  the  power  given  by  the  statute.  Sec- 
tion 1874  of  the  Oode  expressly  provides  means  for  reach- 
ing property  which  has  not  been  returned  for  assessment, 
and  authorizes  the  treasurer  of  the  county  to  bring  suit  in 
his  name,  **for  the  use  of  the  proper  county,"  to  recover 
the  amount  the  property  should  have  been  taxed;  and  it 
also  gives  the  board  of  supervisors  power  to  appoint  an 
attorney  to  prosecute  such  suit.  It  is  made  the  diity  of 
the  county  treasurer  to  demand  the  taxes  so  due  when  he 
shall  be  apprised  thereof,  but  it  is  nowhere  required  that. 
ite  shall  institute  a  search  for  such  information,  or  fqr  the 
purpose  of  discovering  property  which  has  been  negligently 
or  fraudulently  withheld  from  taxation. 

We  do  not  doubt  the  power  of  the  county,  through 
its  board  of  supervisors,  to  see  that  all  property  sub- 
ject to  taxation  therein  is  made  to  share  its  just  propor- 
tion of  the  public  burdens;  and,  when  such  property  is 
omitted  from  the  assessment  rolls,  it  is  the  plain  duty  of 
the  board  to  take  such  means  as  it  shall  deem  necessary  to 
discover  the  same,  and  to  recover  the  amount  it  should 
have  been  taxed.  It  is  property  or  money  to  which  the 
county  is  entitled,  and  for  the  purpose  of  uncovering  and 
searching  out  the  property  so  that  it  may  be  taxed  the 
board  clearly  has  the  right  to  employ  an  agent  or  attorney, 
under  the  authorities  heretofore  cited.  See,  also,  Burnett 
V.  Markley,  23  Or.  436  (31  Pac.  Rep.  1050);  Hawk  v.  Marian 
County^  48  Iowa,  472. 

II.    Nor  does  the  fact  that  all  of  the  taxes  so  collected 

do  not  inure  to  the  benefit  of  the  county  change  the  rule. 

The  county  and  its  oflBcers  are  the  mediums  through  which 

A  samb:  con-     *^1  ordinary  taxes,  state  and  municipal,  are 

SStTiSa-     collected,  audit  wi  1  not  do  to  say  that,  be- 

pu£fic''        cause  a  portion  of  the  taxes  collected  are  for 

^  the  state,  and  other  portions  for  the  several 

municipalities  within  the  county,  the  board  of  supervisors 

lute  no  power  over  the  assessment  and  collection  thereof. 
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The  contract  under  consideration  provides  that  all 
expenses  incurred  in  the  investigation  made  by  Welman, 
"including  costs  of  collection  and  attorney's  fees/'  shall 
be  paid  by  him.  We  see  no  reason  for  holding  this  pro- 
vision of  the  contract  against  public  policy,  and  the  con- 
tract, therefore,  void.  "By  'public  policy' is  intended  that 
principle  of  the  law  which  holds  that  no  subject  can  law- 
fully do  that  which  has  a  tendency  to  be  injurious  to  the 
public,  or  against  the  public  good,  which  may  be  termed 
the  'policy  of  the  law,'  or  'public  policy  in  relation  to  the 
administration  of  the  law. '  "  "The  administration  of  jus- 
tice is  maintained  at  the  public  expense.  The  courts  will 
never,  therefore,  recognize  any  transaction,  which,  in  its 
object,  operation,  or  tendency  is  calculated  to  be  prejudi- 
cial to  the  public  welfare."  Qreenhood,  Public  Policy,  2. 
Tested  by  these  rules,  the  purpose  of  the  contract  in  ques- 
tion is  commendable,  to  say  the  least.  Its  clearly  expressed 
purpose  is  to  aid  the  county  in  its  search  for  property 
which  has  been  omitted  from  taxation,  and  to  assist  in 
collecting  the  amount  found  due  on  account  thereof* 
Surely,  there  can  be  no  evil  tendency  in  thus  contracting, 
for  the  very  purpose  of  the  contract  is  the  promotion  of 
the  public  welfare. 

As  we  hold  that  the  board  of  supervisors  could  law- 
fully make  the  contract  in  question,  it  is  unnecessary  to 
discuss  the  estoppel  pleaded  by  the  defendants.  It  is  - 
argued  here  that  the  contract  is  champertous,  but,  as  no 
question  of  this  kind  is  presented  by  the  pleadings,  we  do 
not  consider  it.  Allison  v.  Railroad  Co.^  42  Iowa,  274} 
4  Knc.  PL  &  Prac.  370. 

The  judgment  is  affirmbix 
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123  ^i  FoRTBR  DoNLBT,  Appellee,  V.  A.  L.  Portbr,  Appellant. 

I  iirli^  Sale  of  Land  on  Commission:  aobnt's  ▲UTHOBmr:  cx>icplianoi 
I  181  ^H  with:  waivbb:  eyidbnob.  Where  a  resident  of  Illinoia 
no  542;  authorized  an  agent  to  find  a  purchaser  for  his  property,  at  a 
i^^  ?Q  stated  cash  price,  and  the  agent  made  a  contract  of  sale  at  the 
jii9  5421  price  named  — $50  down,  balance  on  delivery  of  deed  and 
'i^__^  abstract — the  terms  of  sale  were  not  as  authorised,  and  no  re- 
no  642  covery  of  commissions  could  be  had  unless  the  conditions  of 
1^  '^8  payment  and  delivery  of  deed  ^and  abstract  were  waived  by 
140  9  defendant.  Evidence  examined  and  held  that  there  was  a 
waiver  of  strict  compliance  by  the  agent  in  the  terms  of  the  sale. 

Appeal  from  Wright  District  Court— Bl01s(.  J.  R  Whit- 
A££R,  Judge. 

Monday,  February  9,  1908. 

Action  at  law  to  recover  compensation  for  services 
performed  as  a  real  estate  broker.  A  jury  was  waived, 
and  the  case  tried  to  the  court,  resulting  in  a  judgment  for 
plaintiff.     Defendant  appeals. — AMrmed. 

Lyman  Moats  and  Birdsall  <Sk  Birdsall  for  appellant. 

J.  W.  McOrath  for  appellee. 

Deemkr,  J. — As  the  case  was  tried  to  the  court  without 
a  jury,  its  findings  as  to  the  facts  will  not  be  disturbed  in 
the  absence  of  a  showing  of  passion  or  prejudice.  That 
defendant  appointed  plaintiff  as  his  agent  to  find  a  pur- 
chaser for  his  property  must,  in  view  of  the  rule  just  an- 
nounced, be  accepted  as  a  verity,  for  there  was  evidence 
to  support  such  a  finding,  although  it  may  not  have  pre- 
ponderated toward  that  conclusion.  To  be  entitled  to  his 
commission,  it  was  incumbent  on  plaintiff  to  sh  ^w  that  he 
did  find  a  purchaser  who  was  able,  ready,  and  willing  to 


£. 
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take  the  property  for  the  price  and  on  the  terms  named  by 
the  defendant.  These  terms  were  $1,800  in  cash.  That 
plaintiff  found  a  purchaser  who  was  able,  ready  and  will 
ing  to  carry  out  his  contract  is  conceded,  and  the  only 
questions  for  determination  are:  First,  did  plaintiff 
make  such  a  contract  with  this  purchaser  as  he  was  auth- 
orized to  make?  and,  second,  if  he  did  not  do  so,  did 
defendant  waive  strict  compliance  therewith?  The  pur- 
chaser offered  to  give  $1800,  for  the  property, — paid  $50 
down,  and  was  to  pay  the  balance  when  the  deed  was 
delivered.  Plaintiff  wrote  defendant  as  follows  regarding 
the  sale: 

"The  terms  of  the  sale,  as  I  made  them,  were:  I  made 
contract  sale  for  $1,800.00  cash,— :$50  paid  down,  and  the 
balance  of  cash  to  be  paid  When  the  deed  and  abstra:t, 
•showing  good  title,  is  given.  I  expect  to  receive  the  regu- 
lar commission  for  making  such  sale, — 5  per  cent,  on  the 
first  $1,000,00,  and  two  and  one-half  per  cent  on  amount 
over  the  first  $1,000.00;  $70.00  in  all  Send  the  deed  and 
abstract  to  the  Citizens'  State  Bank,  and  the  money  will 
be  paid  to  the  bank;  also  send  the  lease.  I  wish  you 
would  write  me  at  once,  and  let  me  know  when  possession 
'Can  be  given  under  the  lease,  and  when  the  papers  will  be 
forwarded  to  the  bank." 

To  this  defendant  responded  saying: 

"Your  letter  at  hand,  and  cpn tents  noted.  I  presume 
that  you  understand  the  t^rms  and  conditions  which  I  am 
required  to  make.  I  have  to  have  the  cash,  as  it  is  a 
trustee  matter,  and  their  price  is  $1,800.00  net.  I  could 
not  go  your  way  home,  as  matters  via.  111.  Central  re- 
quired my  attention.     Yours  truly,  A.  L.  Porter. 

"P.S.  I  could  not  give  immediate  possession.  A.  LP." 

In  answer  to  this  the  plaintiff  wrote:  "Your  letter  of 
the  7th  at  hand,  and  contents  noted.  In  reply,  will  say 
that  you,  perhaps,  have  received  my  letters  by  this  time, 
informing  you  of  the  terms  of  sale,  etc.     In  regard  to  the 
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commission  due  now,  I  do  not  see  how  you  interpret  that 
I  was  to  sell  the  place  for  $1,800.00  net      Your  advice  to- 
me was  to  sell  for  $1,800.00,  and,  as  I  have  done  so,  I  will 
expect  a  commission,  of  course.     Suppose  I  had  sold  for 
^  $2,000.00;  could  I  have  kept  the  $200.00  over  whatlwa^ 
instructed  to  sell  for?    Not  much.     However,   this  is  a 
matter  for  you  and  I  to  settle  between  ourselves,  and  does 
not  interest  the  buyer.      The  buyer  wants  the  property^ 
and  I  have  made  contract  with  him  to  deliver  the  same^ 
and  I  trust  you  will  forward  .the  papers  as  explained  in 
another  letter." 

Defendant  then  wrote: 

"At  present  the  price  of  the  house  and  premises  is 
$1,800.00  net     I  cannot  give  possession  before  spring.'^ 
Responding  to  that,  plaintiff  wrote  as  follows: 
"I  herewith  inclose  to  you  deed  for  the  Moats  prop- 
erty,  for  your  signature.     Send  the  deed,  lease,  and  ab- 
stract to  the  bank  here,  with  such  instructions  as  you  deem 
necessary.     The  question  of  commission  due  me  on  this 
sale  will  be  and  can  be  settled  by  us  later.      Please  hurry 
the  papers  along,  and  oblige.  Yours  truly,  Porter  Donly.'^ 
This  was  followed  by  a  letter  under  date  of  November 
16th,  which  reads  as  follows: 

"Yours  of  the  15th  inst  at  hand,  and  contents  noted.. 
It  would  not  be  good  policy  for  me  to  execute  and  forward 
deed,  leaving  matters  to  settle  later  behind.  The  lowest 
net  appraisement,  with  a  heavy  loss  to  the  heirs,  was 
$1,800.00,  and  that  is  the  amount  that  I  expected  to  credit 
up  to  the  heirs,  while,  at  the  same  time,  would  like  to  be 
fair  to  all  parties.  The  forwarding  the  deed  should  be  the 
last  act  of  the  whole  transaction.  I  am  trying  to  please 
the  general  public,  and  am  especially  desirous  to  please 
nine  heirs  for  whom  I  am  trustee." 

This  closed  the  correspondence,  but  there  is  evidence 
that  defendant  would  have  completed  the  sale,  had  it  been 
for  $1,800  net     Defendant  is  a  resident  of  the  state  of 
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Illinois,  and  his  counsel  argue  that  the  effect  of  his  pro- 
posal to  take  $1,800  for  the  property  was  that  the  money 
should  be  paid  at  his  place  of  residence.  He  further 
argues  that  the  sale  made  by  plaintiff  was  not  for  cash, 
and  that  the  conditions  with  reference  to  the  delivery  of 
the  deed  and  the  furnishing  of  an  abstract  of  title  were 
unauthorized.  These  propositions  are  alL  sound,  and  con- 
elusive  of  the  case,  unless  it  be  found  that  defendant 
waived  these  conditions  and  requirements,  or  so  conducted 
himself  as  to  be  estopped  from  relying  on  them. 

Had  defendant  made  any  of  the  objections  he  now 
relies  upon  when  plaintiff  informed  him  as  to  the  sale, 
doubtless  no  recovery  could  be  had.     Certainly  there  could 
have  been  no  recovery  unless  the  objectionable  features  of 
the  contract  had  reen  removed.     But  when  his  attention 
was  called  to  it,  the  only  objection  he  made  was  that  he 
should  have  $1,800  net  to  him.      He   retained  the  deeds 
until  the  last,  and  was  evidently  endeavoring  to  induce 
plaintiff  to  waive  his  commission,  or  to  make  a  new  con- 
tract with  the  purchaser,  similar  in  all  respects  to  the  orig- 
inal one,  save  as  to  price.     The  objections  on  which  he 
relied  were  without  merit,  for  he  di J  not  mention  a  net 
price  when  he  placed  the  property  in  the  hands  of  plain- 
tiff  for  sale.     The  rule  of  law  is  well  settled  that,  where  a 
party  gives  a  reason  for  his  conduct  and  decision  touching 
anything  involved  in  a  controversy,  he  cannot,  after  liti- 
gation has  begun,  change  his  ground,  and  put  his  .conduct 
upon  another  and  different  consi  leration.      **He  is  not 
permitted  to  thus  mend  his  hold,  and  is  estopped  from 
doing  so  by  settled  principles  of  law."     Weaver  v.  Snow^ 
60  111.  App.  624;  Smith  v.  Keeler^  161  111.  518  (88  N.  E. 
Rep.  260);  Fenn  v.  Ware^  100  Qa.  663(28  S.  E.  Rep.  288); 
Duclos  V.  Cunningham^  102  K  Y.  678  (6  N.  E.  Rep.  790); 
Blood  V.  Shannon^  29  Oal.  898t»     In  each  of  these  cases  ft 
broker  was  suing  for  his  commissioni  and  in  each  defend* 
Vol.  119  Iowa.— 86. 
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ant  was  contending  that  the  sale  was  not  according  to  the 
terms  gi'"*n  the  broker.  None  o1  the  cases  relied  upon  by 
api>ellant  involve  this  principle,  and  they  are  therefore 
not  decisive  of  the  question  before  us.  Had  defendant 
made  the  objections  on  which  he  now  relies,  doubtless  the 
plaintiff  would  have  been  able  to  cure  the  defects,  and 
thus  earned  his  commission,  for  it  appears  that  the  pur- 
chaser was  ready,  able,  and  willing  to  take  the  property, 
and  to  pay  $1,800  cash  therefor. 

Our  conclusion  is  that  the  judgment  is  right,  and  it  is 

AFFIBMBD. 


Amsua  a.  Young  et  ah ,  v.  T.  A.  Gormley  et  aLy  Appellants. 

Action  for  Tort:  flbadinqs:  allegation  of  oonspiraoy:  when 
1  ESSENTIAL.  Where  a  tort  may  have  been  committed  bj  one  or 
more,  independent  of  any  conspiracy,  the  allegation  of  con- 
spiracy is  immaterial,  and  recovery  of  damages  may  be  had 
against  those  participating  in  the  tort,  bnt  to  charge  ail 
the  combination  most  be  shown. 

Record  of  Proceedings  of  Council:      pbesumed    oorreot.      The 
a     record  of  the  proceedings  of  a  city  council  is  presumed  to  cor- 
rectly state  its  action,  unless  the  contrary  is  shown. 

Malice:     want  op  evidbnob:     submission  op  issue  to  jury.    Evi- 

8     dence  considered  and  held  that  it  failed  to  establish  malice 

on  the  part  of  the  members  of  the  CDuncil  in  opening  a  street, 

and  that  this  issue  ought  not  to  have  been  submitted  to  the  jury. 

Evidence:     opinion  op  witness.      The  opinion  of  a  witness,  that 
4     a  strip  of  land  is  not  in  fact  a  street,  who  claims  to  have  ex- 
amined it  and  so  concluded,  is  incompetent  to  show  malice  or 
the  nonexistence  of  the  claimed  street. 


Appeal  from  Lynn  District  Court. — Hon.  W.  G.  Thompsok, 

Judge. 

Monday,  FEskuARY  9,  1903. 

The  land  included  in  Young's  addition  to  Mt.  Vernon 
was  acquired  by  S.  T.  Young  in  1864,  and  by  him  platted  in 
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]860.     The  tract  in  controversy  is  a  strip  sixty-six  feet 
wide,  lying  between  lot  8  and  lots  4  and  12,  extending 
from  Main  street  in  a  northeasterly  direction  to  the  quar- 
ter-section line.     Between  it  and  Munroe  street  lies  a  por- 
tion of  lot  5,  which  appears  to  have  been  acquired  by  the 
town  some  years  aga     Young  died  in  1896,  and  the  plain- 
tiffs are  his  widow  and  heirs.     A  dispute  arose  between 
them  and  town  authorities  as  to  Whether  this  land  was  a 
street,  and  the  council,  in  response  to  a  petition  of  citi- 
zens, adopted  resolutions  to  the  effect  that  Penn  street,  by 
which  it  seems  to  have  been  known,  be  opened,  and  "that 
the  marshal  and  street  commissioner  be  ordered  to  remove 
the  sidewalk  and  fence  now  standing  across  Penn  street." 
The  mayor  thereupon  directed  the  street  commissioner  to 
execute  this  order,  and  the  marshal  to  protect  him  while 
doing  so,   and  they  removed  the    alleged  obstructions. 
Plaintiffs  replaced  them,  and  again  they  were  removed  by 
the  officers.     Thereupon  this  action  was  begun,  the  petition 
alleging  that  the  mayor,  Qormley,  and  two  of  the  council- 
men,  Willix  and  Leigh,  conspired  and  confederated  to- 
gether unlawfully  to  injure  plaintiff's  real  estate,  and  in 
pursuance  thereof  pretended  to  act  as  council  of  the  incor- 
porated town   of  Mt.  Vernon,   and  as  such  to  adopt  a 
resolution  to  the  effect  that  Penn  street  be  opened ;  that 
they  directed  the  other  defendants,  Geiger,  the  marshal, 
and  Alexander,  the  street  commissioner,  to  remove  the 
fences  and  sidewalks  from  the  disputed  strip  of  land,  which 
the  latter  did ;  that  said  parti^.-s  were  acting  together  as 
individuals  in  said  matter,  and  with  malice;  that  said  strip 
had  never  been  platted  or  dedicated  as  a  street,  nor  ac- 
cepted by  the  authorities  as  such,  but  had  been  occupied 
by  plaintiffs,  and  those  under  whom  they  claim,  adversely 
for  more  than  forty  years.     The  defendants  responded  in 
their  answer  by  asserting  they  were  oflScers  of  the  town, 
and  had  acted  in  the  capacities  mentioned;  that  the  strip 
of  land  was  one  of  the  streets  of  said  town,  and  legally 
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established  as  sach;  that  the  resolutions  mentioned  were 
regularly  adopted  by  the  town  council;  and  that  defend- 
ants without  improper  motives,  and  acting  solely  in  their 
oflScial  capacities  as  officers  of  said  town,  proceeded  to 
open  said  street  .  Trial  to  jury  resulted  in  a  verdict 
against  all  defendants  save  Qeiger  for  actual  and  exem- 
plary damages,  upon  which  judgment  was  entered,  and 
they  appeal. — Reversed. 

Jamison  cfe  Smyth  for  appellants. 

Charles  W.  Kepler  for  appellees. 

Ladd,  J. — A  strip  of  land  had  been  in  dispute  for 
several  years.  It  was  claimed  by  the  incorporated  town 
of  Mt.  Vernon  as  a  street — Penn  street —  extending  from 
Main  street,  between  lot  3  and  lots  4  and  12  of  Young's 
addition,  to  the  quarter-section  line,  but  separated  from 
Munroe  street  by  a  part  of  lot  5.  It  was  claimed  by  plain- 
tiffs as  an  inheritance  from  S.  T.  Young,  who  had  platted 
the  addition,  and  also  because  of  adverse  possession.  The 
pleadings  put  in  issue:  (1)  The  existence  of  this  street; 
(2)  whether  defendants,  in  what  they  did,  were  acting 
officially;  (3)  If  not,  whether  they  corruptly  conspired 
together  to  injure  the  property  of  plaintiffs;  (4)  whether, 
if  they  did  not  so  conspire,  any  of  them  in  fact  injured 
said  property;  and,  (5)  if  so,  were  such  as  did  actuated  by 
malice. 

Appellants  insist  that,  as  conspiracy  was  alleged,  no 
recovery  could  be  had  unless  this  were  proven.  Were  the 
wrong  alleged  actionable  only  because  of  an  unlawful 
I.  ALLBOATioN  combiuation  of  several  persons,  the  position 
ll^?''whln  would  probably  be  sound.  Jenner  v.  Carson^ 
^^^^^  mind.  522  (13  N.  E.  Rep.  44);  Collins  v. 
Cronin^  117  Pa.  35  (11  AtL  Rep.  869).  But  where  the 
tort  may  have  been  committed  by  one  or  more,  independ- 
ent of  any  conspiracy,  that  allegation  is  of  no  consequence, 
so  far  as  the  cause  of  action  is  concerned.   '  Damage  is  then 
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the  gist  of  the  action,  and  not  conspiracy.      In  order  to 
recover  against  all  defendants,  it  is  necessary  to  prove  a 
combination  or  joint  act  of  all.     For  this  purpose  proof  of 
conspiracy  may  become  essentiaL     But  if  it  turn  out  that 
but  one  was  concerned,  recovery  may  be  had  against  that 
one  the  same  as  though  he  had  been  sued  alone.     If  more 
than  one  jointly  do  the  wrong,  like  recovery  may  be  had, 
though  conspiracy  had  not  been  established.     In  other 
words,  the  allegation  of  conspiracy  in  such  cases  is  mere 
matter  of  inducement  and  evidence,  the  injury  and  dam- 
ages being  the  gravamen  of  the  action.     Van  Horn  v.  Van 
Horn^  56  N.  J.  Law,  818  (28  Atl.  Kep.   669);  Laverty  v. 
Vanarsdale^  65  Pa.  507;  Austin  r.    Barrows^  41  Conn. 
287;  Jones  v.  Baker^  7  0ow.  445;  Parker  v.  Huntington^  2 
Gray,  124;  4  Enc.  PI.  &  Prac.  739. 

n.     The  evidence  without  any  conflict  shows  that  the 

council,  in  regular  session,  adopted  a  resolution  to  open 

Penn  street,  in  1897,  and  another,  November  6, 1899,  **that 

3.  RBcoRDof      the  marshal  and  street  commissioner  be  ord- 

of council:      erod  to  remove  the  sidewalk  and  fences  now 

presumed 

correct  staudmg  across  Penn  street."      This  appears 

from  the  record  of  the  proceedings  of  the  council,  which, 
in  the  absence  of  any  showing  to  the  contrary,  is  presumed 
to  be  correct.  Mann  v.  City  of  LeMars^  109  Iowa,  251. 
The  last  resolution  was  passed  late  at  night,  after  the 
regular  business  had  been  disposed  of,  and  two  members 
had  left.  They  were  apprised,  however,  that  the  matter 
would  come  up,  and  a  quorum  remained. .  True,  one  coun- 
cilman— Stevenson — was  asked  whether  he  voted  **to 
direct  the  street  commissioner  and  the  marshal  to  tear 
down  the  fences  and  sidewalks  on  the  property  in  controv- 
ersy claimed  to  belong  to  Mr.  Young,"  and  answered, 
•'No,  sir."  But,  his  attention  being  called  to  the  resolu- 
tion, he  said  that  he  had  voted  for  it.  A  similar  question 
was  asked  another,  and  he  simply  answered  that  he  did 
not  vote  for  that  purpose. 
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IIL     No  complaint  is  made  against  the  defendants 

for  acts  done  as  members  of  the  council.      The  charge  is 

that  they  employed  these  as  masks  to  cover  their  efforts 

s.  MALxcK        as  individuals  to  injure  plaintiff's   property. 

dcnoe:  sub-'    Of  this,  howevor,  there  is  not  the  slightest 

mission  of 

issue  to  Jury,  evideuco.  Indeed,  the  record  affirmatively 
shows  that  plaintiff's  representative,  Geo.  W.  Young,  was 
at  all  times  treated  courteously  by  all  members  of  the 
council  when  in  session,  and  it  fails  to  indicate  ill  will 
toward  any  of  them  on  the  part  of  any  of  the  defendants. 
The  land  beyond  Munroe  street  had  been  unoccupied  up 
to  1894  or  1895,  but  improved  rapidly  thereafter,  which 
developed  a  demand  for  this  street.  Petitions  for  its 
opening  were  presented  to  the  council.  The  disputed 
land  had  not  been  taxed  since  I860.  In  1895  the  board  of 
equalization  declared  it  not  subject  to  taxation.  In  1897 
Young  appeared  before  the  board  with  abstract  and  plat, 
and  insisted  that  it  be  placed  on  the  assessment  roll. 
Thereupon  a  committee  was  appointed  to  investigate.  It 
reported,  and  was  directed  to  employ  counsel.  Subse- 
quently advice  from  a  reputable  attorney  was  obtained  to 
the  effect  that  the  strip  was  a  street,  and  as  such  belonged 
to  the  town.  Thereafter  another  committee  was  appointed 
to  confer  with  Young  and  September  16,  1897,  a  motion 
was  carried  ** to  proceed  to  open  Penn  street."  Nothing 
further  seems  to  have  been  done  until  April,  1898,  when 
this  portion  of  Penn  street  was  stricken  from  the  as- 
sessor's list. 

After  this  Young  was  again  heard,  when  the  necessity 
of  litigation  was  mutually  recognized,  and  he  expressed 
the  wish  that  the  matter  be  settled.  Some  time  in  1899 
employment  of  an  attorney  was  direct.ed,  and  October 
28th  of  the  same  year  counsel  who  had  furnished  the  opin- 
ion wrote  to  the  mayor  "that  the  proper  thing  to  do  is  for 
the  city  council  of  Mt.  Vernon  to  go  on,  and  treat  the 
street  as  a  public  street,  and  throw  the  same  open  to  the 
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public.  Then  we  will  put  the  other  parties  in  a  position 
to  have  them  commence  some  kind  of  an  action  or  proceed- 
ing against  us,  in  which  we  can  fully  and  finally  determine 
the  question  as  to  our  rights  and  their  rights.  ♦  ♦  ♦ 
You  will  therefore  act  accordingly.*'  It  was  in  pursuance 
of  this  advice  that  defendants  acted  in  the  matters  com- 
plained of.  Their  entire  good  faith  in  what  they  did  is 
not  put  in  issue  by  any  of  the  evidence  adduced.  True, 
they  knew  the  right  to  the  property  was  in  dispute,  and 
some  of  them  may  have  believed  the  plaintiffs  entitled  to 
it.  But  they  were  not  learned  in  the  law.  It  had  been 
agreed  that  an  adjustment  by  litigation  was  desirable. 
They  had  the  right  to  yield  their  views  to  the  opinion  of 
counsel  whose  standing  in  the  profession  was  such  as  to 
leave  no  doubt  as  to  their  competency.  .Nothing  in  the 
record  conflicts  with  their  statement  .to  Herrick  that,  if 
"the  property  belonged  to  Mr.  Young,  they  wanted  him  to 
have  it,  and,  if  it  belonged  to  the  city,  they  wanted  it  to 
have  if  There  being  no  evidence  of  malice,  that  issue 
ought  not  to  have  been  submitted  to  the  jury. 

IV.  Several  witnesses  were  asked  if  they  had  invest- 
igated whether  the  strip  of  land  was  a  street,  and,  over 
defendant's  objections,  were  allowed  to  testify  that  they 
4.  kvdencb:      had,  and  had  concluded  that  it  was  not;  and, 

^tne^.^  further,  that  they  had  informed  some  of  the 
defendants.  This  was  error.  If  offered  as  bearing  on  the 
motive  actuating  defendants,  it  was  not  admissible. 
Knowledge  of  facts  may  often  be  shown  for  that  purpose, 
but  never  the  opinions  or  conclusions  of  witnesses  deduced 
therefrom.  If  offered  as  tending  to  prove  the  nonexist- 
ence of  a  street,  it  ^was  improperly  received,  as  that  was 
not  the  subject  of  expert  testimony,  and  the  questions  pro- 
pounded had  the  additional  vice  of  calling  for  an  opinion 
on  the  ultimate  issue  to  be  passed  upon  by  the  jury. 

V.  Most  of  th^  other  errors  assigned  relate  to  the 
claim  for  exemplary  damages,  and  will  not  be  likely  to 
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arise  on  another  trial.  Enough  has  been  said  to  indicate 
the  issues  raised  by  the  record :  (1)  Whether  the  land  in 
controversy  belonged  to  plaintiffs;  and,  if  so,  (2)  the  ex- 
tent of  the  actual  damages  occasioned  by  the  trespass,  and 
who  of  defendants  are  liable  therefor.  Of  course,  t  e 
resolutions  of  the  council  can  afford  no  protection  against 
the  claim  for  actual  damages  unless  the  tract  is  found  to 
be  a  street. — Revbbsed, 


Thb  Oity  of  Osdar  Rapids,  Appellant,  v.  James  0.  Young. 

Injunction;  highway:  dedication:  etidbnob.  Where  land  is 
1  continuously  nsed  as  a  highway  for  the  statutory  period  with 
the  knowledge  of  the  abutting  property  owners,  and  at  various 
times  attempts  are  made  to  improve  the  same,  the  public 
acquires  a  permanent  easement  to  use  the  land  as  a  highway. 
Evidence  considered  and  held  sufficient  to  establish  a  dedication. 

Payment    of    Taxes^       estoppel.        The    fact     that     defendant 
d     and  his  grantors  have  paid  taxes  on  certain  fractional  lots, 
designated  by  number,  and  there  is  no  showing  that  the  high- 
way covers  all  or  a  considerable  i)ortion  of  such  lots,  does  not 
estop  the  city  from  claiming  the  land  so.used  as  a  street. 

Appeal  from  Linn  District   Court. — Hon,  Wm.  G.  Thomp- 
son, Judge. 

Monday,  February  9,  1908. 

Action  in  equity  to  enjoin  defendant  from  obstructing 
a  street  in  plaintiff  city.  Decree  for  defendant,  from 
which  plaintiff  appeals. — Reversed. 

John  N.  Hughes  for  appellant 

John  A.  Reed  and  W.  E.  Steele  forntppelleo. 

MoOlain,  J. — In  the  absence  of  any  reproduction  in 
the  abstract  of  any  of  the  maps  or  plats  referred  to  in  the 
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•evidence  (save  a  plat  at  the  end  of  appellee's  amendment 
to  the  abstract,  which  is  not,  so  far  as  we  can  see,  referred 
to  in  the  record  itself,  and  does  not  purport  to  be  a  repro- 
duction of  any  plat  properly  in  the  record),  we  are  com- 
pelled to  determine  this  case  largely  on  the  view  of  the 
evidence  which  is  taken  by  the  counsel  for  the  two  parties, 
respectively.  We  think,  however,  that  we  shall  have 
no  difficulty  in  stating  facts  .  practically  conceded  by 
both  parties,  on  which  a  conclusion  may  properly  be 
reached. 

The  evidence  shows  that  ever  since  1840  there  has 
been  a  traveled  public  highway  from  Cedar  Rapids  south- 
ward, corresponding  with  second  and  J  streets  in  West 
I.  Highway  Cedar  Rapids.  J  street  runs  diagonally 
evidence.  '  through  a  tract  of  land  which  originally  con- 
stituted the  east  one-half  of  block  29  in  May,  Fero  &  Gay- 
nor's  addition,  and  defendant  claims  title  to  the  portions 
of  the  lots  of  that  block  east  of  J  street.  Up  to  1897  this 
road  was  continuously  used  as  a  public  highway,  although, 
by  reason  of  the  fact  that  at  the  point  in  question  it  runs 
through  low  land,  it  was  sometimes  impassable,  and  persons 
desiring  to  pass  along  the  course  of  this  general  road  drove 
to  one  side  or  the  other,  on  higher  land ;  the  road  at  this 
place  not  being  bounded  by  fences.  However,  from  time 
to  time  attempts  were  made  to  improve  the  road  at  this 
particular  place;  stone  being  thrown  in,  and  the  center 
of  the  road  raised,  to  some  extent,  above  the  ditches  at 
the  sides.  In  1897  defendant  erected  a  fence  in  front  of 
his  land,  in  the  middle  of  the  highway,  as  before  traveled, 
and  inclosed  the  portion  abutting  on  his  lots;  thus  making 
a  jog  in  the  road,  and  leaving  a  narrower  strip  in  front  of 
his  premises  than  that  occupied  by  the  road  on  either  side 
of  him.  His  contention  is' that  there  is  no  platted  high- 
way adjoining  his  lots,  and  that  there  has  been  no  such 
dedication  or  prescriptive  use  as  to  give  the  public  a  right 
to  pass  along  this  road.     We  think  it  is  not  necessary  here 
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to  go  into  a  discussion  of  the  law  of  dedication  and  pre- 
scription, as  applied  to  highways.  It  is  enough  to  say 
that  if  the  evidence  shows  that  a  definite  way  was  occupied 
and  used  by  the  public  from  before  the  time  this  land  was 
surveyed,  up  to  1897,  and  that  during  this  time  such  high- 
way, was  worked  as  a  public  highway,  there  cannot  be  the 
slightest  doubt  that  the  public  had  acquired  an  easement 
which  no  abutting  property  owner  could  interfere  with. 
Prior  to  the  adoption  of  section  2081  of  the  Oode  of  1878, 
which  is  now  section  8004  of  the  present  Oode,  it  was  held 
that  by  use  of  land  as  a  highway  for  the  statutory  period 
of  limitation,  and  with  the  knowledge  of  the  owner,  the 
public  would  acquire  an  easement,  a  dedication  being 
presumed.  Onstott  v.  Murrag^  22  Iowa,  467.  There  is  no 
question,  in  our  judgment,  that,  under  the  evidence,  what 
is  now  platted  as  J  street  was  used  for  many  years — cer- 
tainly for  more  than  ten  years — as  a  public  highway, 
before  the  Oode  of  1878  went  into  elBfect.  The  abutting 
property  owners  were  in  possession  and  occupation  of 
their  lands,  and  knowledge  of  the  public  use  must  be  as- 
sumed. Even  under  the  statutory  provision  above  referred 
to,  use,  with  the  knowledge  of  the  owner,  for  the  statutory 
period  of  limitation,  has  been  held  admissible  as  tending 
to  show  a  dedication.  Hanger  v.  City  of  Des  Moines^  109 
Iowa,  483;  Burlington^  G.  R.  &  N.  R.  Co*,  v.  City  of 
Oolumbua  Junction^  104  Iowa,  110;  Duncomhev.  Powers^ 
75  Iowa,  189.  And  see  Elliott,  Roads  &  Streets,  section  128. 
The  evidence  shows,  without  question,  sufficient  ac- 
ceptance of  the  highway  as  a  street;  and,  with  dedication 
and  acceptance  fully  established,  there  seems  to  be  no 
a.  SAMR:i>ay-  merit  in  defendant's  claims.  It  is  said, 
StopAi.  however,  that  defendant  and  his  grantors 
have  been  taxed  on  the  strip  of  land  covered  by  the  high- 
way, and  that  the  city  is  thereby  estopped  from  claiming 
any  right  thereu.  der  as  ai?ainst  defendant;  but  there 
is  no    merit  in    this   contention.      All    that  the  record 
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shows  by  way  of  taxation  is  that  defeiwiaiit  and  hit 
his  grantors  have  paid  taxes  on  certain  fractional  lots, 
designated  by  number,  and  there  is  no  claim  that  the 
highway  covers  all,  or  a  considerable  portion,  of  the 
fractional -lots  thus  designated.  These  lots  were  prop* 
erty  taxed,  therefor,  to  defendant  and  his  grantors,  irre- 
spective of  whether  a  portion  thereof  was  used  as  a  high- 
way or  street*.  It  is  only  where  the  taxes  are  specifically 
assessed  on  the  land  occupied  by  a  street  that  any  question 
of  estoppel  can  arise.  It  is  not  necessary  that  we  should 
now  review  the  cases  on  the  subject. 

The  decree  of  the  lower  court  is  revbrsbd. 


Augusta  T,  Vorsb,  Appellee,  v.  The  Jersey  Plate  Glass 
Insuranoe  Oompant,  Appellant. 

Accident  Insurance:    damaob  to  plate  glass :     explosion:   poliot 

1  oonstrubd.  a  i)oIicy  of  insurance  provided  that  the  company 
should  not  be  liable  for  any  loss  cansed  by  ''blowing  np  of 
buildings. ' '  Plate  glass  was  broken  by  the  explosion  of  gas 
generated  from  gasoline  in  use  in  the  bnilding;  held,  the 
damage  was  not  the  result  of  ''blowing  up  of  a  building" 
within  the  meaning  of  the  X)olicy. 

Policies:     oonstruotion  of.     Policies  of  insurance  should  not  be 

2  technically  construed  to  defeat  their  purpose. 

Same:     damage  bt  firb.      The  xx>lioy  also  provided  that  the  com- 

8     pany  should  not  be  liable  for  damage  by  fire ;  the  explosion  of 

gas  producing  the  damage  was  caused  by  "a  match  or  light  in 

the  room"  prior  to  the  fire  in  the  building;  held,  the  damage 

was  not  the  result  of  Are  within  the  meaning  of  the  x>olicy. 

Appeal  from  Folk  District  Court — Hon.  Ohas.  A.  Bishop^ 

Judge. 

Tuesday,  February  10,  190a 
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AonoN  at  law  upon  a  policy  of  insurance.  Trial  to 
the  court,  without  a  jury.  Judgment  for  plaintiff,  and 
defendant  appeals. — AMrmecL 

Mc  Veyj  Mo  Vey  <b  Oraham  for  appellant. 

Edward  Davis  and  0.  0.  dk.  0.  Z.  Nourae  for  appellee. 

Dbbmbb,  J. — ^The  action  is  on  a  policy  insuring  plain 
tiff  against  loss  or  damage  by  breakage,  through  accident, 
of  certain  plate  glass  in  a  building  owned  by  her  in  the 
city  of  Des  Moines.  The  policy  contained  these,  among 
other,  stipulations:  **This  company  is  not  liable  to  make 
good  any  loss  or  damage  which  may  happen  by  or  in 
consequence  of  any  fire,  *  ♦  *  and  is  not  liable  for 
any  loss  or  damage  to  glass  caused  by  the  blowing  up  of 
buildings."  During  the  life  of  the  policy  the  insured 
property  was  broken  and  destroyed,  and  the  cause  thereof, 
according  to  the  agreed  statement  of  facts  on  which  the 
ease  was  tried,  was  as  follows:  "Third.  That  the  cause 
of  said  breakage  and  destruction  in  said  west  storeroom 
was  the  explosion  of  gas  generating  from  gasoline  being 
used  in  the  rear  of  said  room  for  the  purpose  of  cleaning 
clothes,  which  gas  was  ignited  by  a  match  or  light  in  the 
room,  and  said  explosion  was  not  caused  willfully  or  by 
intention  on  the  part  of  this  plaintiff  or  her  tenant;  that 
the  said  breakage  and  destruction  of  the  glass  and  explo- 
sion in  said  west  room  occurred  prior  to  the  fire  in  said 
building.  Fourth.  That  on  the  same  day  other  plate  glass 
in  the  said  building  was  broken  and  destroyed  as  set  out 
in' count  two  of  plaintiff's  petition  as  amended  and  sub- 
stituted; that  baid  glass  was  broken  by  firemen  intention- 
ally, and  in  order  to  gain  access  to  the  building  for  the 
purpose  of  extinguishing  a  fire  which  was  then  burning 
in  the  said  storeroom;  that  the  doors  were  fastened,  and 
it  was  necessary  to  break  in  the  front  of  the  building  for 
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the  purpose  of  gaining  admission  to  put  out  the  fire.'^ 
During  the  trial  the  plaintiff  withdrew  the  second  count 
of  her  petition;  hence  we  have  nothing  to  consider  but  the 
statements  above  made  as  to  how  the  damage  occurred. 
L  Defendant  contends  that  the  damage  was  caused 
by  the  "blowing  up"  of  the  building.  These  words  should 
be  given  their  ordinary  signification,  in  arriving  at  the 
I.  AMAOB8  intent  of  the  parties;  and  we  think,  when 
giMs:  ex.  defined  in  this  light,  and  applied  to  the  agreed 
fcyconstrucd.  f acts  which  we  have  quoted,  that  it  does  not 
sufficiently  apx)ear  that  the  building  was  blown  up.  Or- 
dinarily the  term  means  to  scatter  or  destroy  by  an 
explosion  of  some  kind.  When  we  speak  of  a  building  as 
having  been  blown  up,  we  ordinarily  intend  to  convey 
the  notion  that  its  constituent  parts  have  been  scattered, 
and  the  integrity  of  the  structure  destroyed.  This  is  evi- 
dently what  is  meant  by  the  terms  employed  in  the  policy 
now  before  us.  In  any  event,  the  policy,  if  susceptible  of 
two  constructions,  should  be  given-that  one  which  is  most 
favorable  to  the  insured.  Collins  v*  Insurance  Co.  ^  9^ 
Iowa,  540;  Goodwin  v.  Association,  97  Iowa,  226.  With 
this  rule  in  mind,  we  have  no  difficulty  in  arriving  at  the 
conclusion  that  the  breakage  was  not  due  to  the  blowing 
up  of  the  building.  See,  as  supporting  these  conclusions, 
Breuner  v.  Insurance  Co.,  51  Oal.  101  (21  Am.  Rep.  703). 
IL  The  next  contention  made  by  defendant  is  much 
more  difficult  of  satisfactory  solution.  It  is  argued  that 
the  damage  to  the  glass  happened  by,  or  was  in  conse- 
quence of  fire.  The  real  point  made  is  that  the  explosion 
was  due  to,  or  was  in  consequence  of  fire,  if  not  fire  itself. 
The  term  "explosion"  has  no  fixed  and  definite  meaning 
either  in  ordinary  speech  or  in  law.  It  may  be  described, 
in  a  general  way,  as  sudden  and  rapid  combustion,  causing 
violent  expansion  of  the  air,  and  accompanied  by  a  report. 
It  may  and  does  vary  in  degrees  of  intensity  and  in  the 
vehemence  of  the  report,  and  it  is  not  always  due  to  the 
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presence  of  fire.  Indeed,  it  may  result  from  decona position 
or  chemical  action.  In  the  case  before  us,  it  was  undoubt- 
edly caused  by  fire,  or  as  stated  in  the  agreed  statement  of 
facts  "by  a  match  or  light  in  the  room''  which  transformed 
the  gasoline  gas  into  heat  which  was  propagated  from  one 
particle  of  air  to  another  and  finally  against  the  glass,  the 
shock  of  which  caused  the  breakage  complained  of.  The 
stipulation  says  that  the  breakage  and  explosion  occurred 
prior  ^  the  fire  in  the  building  which  we  assume  means 
that  the  glass  was  broken  before  any  part  of  the  structure 
or  of  the  goods  stored  therein  were  ignited  for  it  is  clear 
that  there  must  have  been  a  match  or  light  in  the  room 
which  caused  the  explosion.  Did  the  breakage  then  hap- 
pen by  or  was  it  in  consequence  of  any  fire? 

The  question  is  a  nice  one  and  by  no  means  free  from 
doubt;    but   we  are  inclined   to  the  view  that  the  loss 
did  not  happen  by  nor  was  it  in  consequence  of  any  fire  as 
those  terms  are  used  in  the  policy  in  suit     Of  course  but 
for  the  lighted  match  or  other  light  in  the  room  the  explo- 
sion would  not  have  happened  and  the  explosiori  itself  was 
due  to  rapid  combustion.     But  in  ordinary  parlance  the 
damage  was  due  to  the  explosion  or  to  the  concussion  pro- 
duced thereby  or  as  said  in  the  agreed  statement  of  facts 
the  explosion  and  breakage  occurred  prior  to  the  fire  in 
the  building.     The  lighted  match  or  other  light  in  the 
building  was  not  contemplated  by  the  parties  as  the  fire 
which  was  excepted  by  the  terms  of  the  policy.     It  was 
not   a  destructive  fire  against  the    immediate  effects  of 
which  the  condition  in  the  policy  was  intended  as  a  pro- 
tection. It  was,  it  is  true,  the  possible  means  of  putting  the 
destructive  force  in  motion  but  was  not  the  excepted  peril. 
Had  there  been  no  fire  after  the  explosion  it  seems  to  us 
It  could  not  fairly  be  claimed  that  the  damage  done  the 
glass  was  due  to  or  in  consequence  of  any  fire.   *  The  im- 
taeJiate  cause  of  the  breakage   was  concussion   produced 
by  the  ignition  of  las  it  is  true;  but  that  such  an  effect 
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was  due  to  or  in  consequen  *e  of  fire  as  that  term  is  ordin- 
arily  used  or  as  the  parties   intended  it  in  this  oase  is 
liardly  supposable.     In  Wood  on  Insurance  vol.  1  (2d  Ed.) 
p.  245  it  is  said:  "Where,  however,  t  .e  explosion  is  caused 
by  fire  the  damage  must  be  traceable  directly  to  the  fire  as 
t^Je  proximate  cause  and  not  merely  as  the  result  of  the 
explosion.      The    fire  must  be  shown  to  be  the  causa 
proxima  and  not  the  causa  remota.     If    the    injury  is 
Mitirely  due  to  concussion,  the  fact  that  it  was  caused  by 
ire  does  not  make  the  fire  the  proximate  cause  but  the 
:^use  of  the  cause  and  consequently  the  causa  remota 
instead  of  the  causa  progaima.     'It  were  infinite  for  the 
law,'  says  Lord  Bacon  'to  consider  the  causes  of  the  causes, 
and  their  impulsion  one  of  another.      Therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of 
acts  by  that,  without  looking  to  'any  further  degree.*     *If 
it  were  not  so,'  said   Byles,  J.,  ^and  a  ship  was  in   the 
neighborhood   of  Etna  or  Vesuvius,   and    was    violently 
shaken  by  an  eruption,  that  would  be  damage  by  fire;  or 
if  a  gun  were   fired   off,  loaded  with  small  shot,  among 
crockery,  that  would  be  damaged  by  fire;  or    it  n\igbt  be 
said  that,  if  the  heat  of  the  sun  was  too  great,  that  would 
be  damage  by  fire.'  " 

Policies  of  insurance  should  not  have  a  technical  con- 
struction for  the  purpose  of  defeating  the  insured.     He 
has  nothing  to  do  with  the  wording  of  the  policy,  and  must 
2.  coNSTRDc-      accept  it  as  tendered.      Hence    the  rule   of 
cies.  construction  hitherto    quoted.      Indeed,    we 

think  language  such  as  that  on 'which  defendant  relies 
should  be  given  its  ordinary  and  common  signification,  and 
not  its  scientific  and  technical  meaning.  The  insured  went 
to  the  company  for  a  policy  of  insurance  on  the  plate  glass  in 
her  building,  and  received  a  policy  providing  indemnity  for 
breakage  not  caused  by,  nor  in  consequence  of  any  fire. 
She  had  the  right  to  assume  that  the  policy  covered  dam- 
age by  an  explosion,  such  as  the  one  in  question,  and  was 
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not  called  upon  to  go  to  some  scientist  for  a  technical 
definition  of  fire.  After  all,  the  question  is,  what  would 
an  ordinary  man  understand  from  the  use  of  the  term? 
Would  such  a  person,  having  no  technical  information  on 
the  subject,  understand  that  a  gasoline  explosion,  caused 
by  a  lighted  match,  was  a  fire,  in  the  absence  of  proof  that 
something  aside  from  the  gas  was  ignited?  We  think  not. 
At  any  rate,  the  trial  judge  was  authorized  to  find  the 
negative  of  this  proposition.  We  cannot  too  strongly 
emphasize  the  thought  that  the  match  or  other  light 
referred  to  in  the  agreed  statement  of  facts  was  not  a  fire^ 
3.  Same:  dam-  within  the  meaning  of  the  condition  of  the 
age  by  fire,  policy  uow  Under  Consideration.  See  United 
Life  Co.  V.  Foote,  22  Ohio  St.,  840(10  Am.  Rep.  785);  IVan- 
sail.  Ass^n.  v.  Dorsey^  56  Md.  70  (40  Am.  Rep.  408); 
BriggB  v.  Ins.  Co.j  58  N.  T.  446. 

If,  then,  the  lighted  match,  or  other  fire  which  caused 
the  explosion,  was  not  a  fire;  within  the  condition  of  the 
policy,  and  there  was  no  ignition  of  the  building,  or  of  the 
goods  stored  therein,  which  caused  the  breakage,  but  all 
damage  was  done  before  the  fire  was  started,  as  stated  in 
the  agreed  statement  of  facts,  then  it  is  clear  that  plain* 
tiflF  had  a  right  to  recover,  and  that  the  district  court  was 
correct  in  its  holding.  The  parties  themselves  have 
distinguished  the  explosion  from  the  fire  in  their  agreed 
statements  of  facts,  from  which  we  have  quoted.  Giving 
the  language  used  in  the  policy  its  ordinary  signification,, 
and  applying  it  to  the  agreed  statement  of  facts,  we  think 
the  damage  did  not  happen  by,  nor  in  consequence  of  any 
fire.  See,  as  further  supporting  our  conclusions,  Everett 
V.  London  Assurance  Co.j  19  0.  B.  (N.  S.)  126;  Mitchell 
V.  Ins.  Co.  J  22  Sup.  Ot  Rep.  42  (46  L  Ed.  74);  Eenniston 
V.  Ins.  Co.^  14  N.  H.  341  (40  Am.  Dec.  193);  Dows  v.  Ins. 
Co.^  127  Mass.  346;  Millaudon  v.  Ins.  Co.^  4  La.  Ann.  15 
(50  Am.  Dec.  550);  Transatl  Co.  v.  Borsey^  56  Md.  79  (40 
Am.  Rep.   408);  Louisville  Underwriters  v.  Burland^  128- 
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Ind.  544  (24  N.  K  Rep.  221,  7  L.  R  A.  899);  Boatman  v. 
Insurance  Co.^  28  Ohio  St.  85  (18  Am.  Kep.  228);  Com- 
mercial Co.  V.  Robinson^  64  111.  265  (16  Am.  Rep.  557); 
Cahallero  v.  Ins,  Go.^  15  La.  Ann.  217. 

We  must  take  notioe,  it  is  said  in  argument,  of  the 
fact  that  the  condition  in  the  policy  in  suit  exempting  the 
company  from  liability  for  fire  was  for  the  purpose  of 
avoiding  double  insurance,  and  that,  if  the  property  was 
destroyed  by  fire,  it  was  covered  by  the  fire  policy  on  the 
building,  of  which  the  plate  glass  was  a  part.  Conceding 
the  rule,  the  conclusion  by  no  means  follows.  If  we  are 
to  consider  these  matters,  we  are  also  justified  in  assuming 
that  the  fire  policy,  if  there  was  one,  on  the  property,  con- 
tained the  usual  stipulation  exempting  the  company  from 
liability  for  losses  occasioned  by  -explosions.  It  is  well 
known  that  policies  of  insurance  usually  contain  such  ex- 
ceptions. See  standard  forms  in  the  states  of  Michigan, 
Minnesota,  New  Jersey,  North  Dakota,  Pennsylvania, 
Wisconsin,  Massachusetts,  and  New  Hampshire,  as  set 
forth  in  the  appendix  to  Olement,  Fire  Insurance  Digest; 
also  at  page  eight  of  table  of  contents.  With  such  an 
exception  in  a  fire  policy,  it  is  manifest  that  it  would  not 
cover  such  a  loss  as  happened  in  this  case. 

Keeping  in  mind  the  fact  that  the  language  of  a  policy 
of  insurance  is  to  be  given  its  ordinary  and  popular  signi- 
fication, rather  than  its  technical  meaning,  and  that,  when 
capable  of  two  constructions,  it  is  to  be  given  that  which 
is  most  favorable  to  the  insured,  we  reach  the  satisfactory 
conclusion  that,  under  the  agreed  statement  of  facts  in 
this  case,  the  defendant  is  liable  for  the  breakage.  The 
judgment  is  therefore  affibmkd. 
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|38^iS|      D.  MoArthub  et  oLj  Appellants,  v.  W.  H.  Board  et  alj 

Appellees. 

Contracts;  joiirr  or  sbysral  iJABiLirT:  voluntary  payment: 
OORTRiBunoK.  A  oontraot  for  the  sale  of  a  stallion  proyided 
''the  nnderaigned  sabsoribers,  who,  wishing  to  improye  their 
stook,  agree  to  pay  McLanghlin  Bros.  $100  for  each  share  of 
stock  in  said  stallion.  Capital  stock  93,000.  Nomber  of 
shares  80,'*  held  to  be  a  seyeral  contract,  and  sabscribers  who 
▼olimtarily  paid  the  shares  of  others  in  default  could  not 
lecorer  from  them  the  amounts  so  paid. 

Appeal  from  Cerro  Oordo  IHstriet  Court — Hon.  Oufford 
F.  SiOTHi  Judge. 

TussDAY,  Fbbruaby  10,  190a 

Oliggittj  JRule  dk  Keeler  for  appellants. 

.    Glass,  MeOonlogue  dh  Witwer  for  appellees. 

WsAVBR,  J. — ^The  plaintiffs*  petition  states  a  case  in 
substance  as  follows:  On  the  28th  of  September,  1898, 
the  plaintiffs  and  defendants,  with  others  (thirty  in  all), 
entered  into  a  written  contract  with  McLaughlin  Brothers 
for  the  purchase  of  a  stallion,  said  contract  being  in  the 
following  words:  "Mason  Oity,  Iowa,  September  24,  1898. 
Name  of  Stallion,  Reseda,  No.  2,074.  McLaughlin  Bros, 
agree  to  sell  the  above-named  stallion  for  $3,000.00  to  the 
undersigned  subscribers,  who,  wishing  to  improve  their 
stock,  agree  to  pay  McLaughlin  Bros.  $100.00  for  each 
share  in  said  stallion.  Capital  Stock,  $8,000.00.  No. 
shares,  30.  Payments  to  be  made  cash,  or  one-tliird  in 
one  year,  one-third  in  two  years,  and  one-third  in  three 
years  after  July  1,  1899,  secured  by  joint  and  several 
notes,  with  interest."     Signed  by  McLaughlin  Bros,  and 
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each  of  the  purchasers  above  mentioned.  On  July  1,  1900, 
an  installment  of  the  purchase  price  of  the  stallion  being 
due  and  payable,  and  defendants  having  failed  to  pay 
their  share  thereof,  the  plaintiffs  paid  the  same,  and  now 
ask  judgment  against  the  defendants  for  the  amount  thus 
expended.  To  this  petition,  which  was  entitled  in  equity, 
a  general  demurrer  was  sustained,  and,  plaintiffs  electing 
to  stand  upon  their '  pleadings,  judgment  was  rendered 
against  them  for  costs,  and  they  appeal. 

The  one  question  presented  by  this  record  is  whether 
the  thirty  purchasers,   in   signing  the  contract,  became 
jointly  and  severally  liable  for  the  entire  purchase  pri(5e, 
or  whether  their  liability  is  several  only,  each  being  bound 
to  pay  the  amount  of  one  "share,"  or  $100,  and  no  more. 
The  rule  seems  to  be  well  established  that,  where  several 
persons  unite  in  the  same  covenant  or  undertaking  with- 
out words  indicating  a  severance  of  liability,  they   are 
jointly  bound.     Parsons,  Contracts,   (6th  Ed.)  11;  1  Ad- 
dison, Contracts,  section  48;  1  Story,  Contracts,  section  88. 
The  thing  to  be  determined  is  the  intent  of  the  parties, 
and  if,  when  read  as  a  whole,  with  reference  to  the  subject 
matter  and  the  occupations  of  the  parties  it  is  reasonably 
clear  that  only  a  limited  or  several  obligation  was  intended 
to  be  assumed  by  each  individual  obligor,  the  courts  will 
recognize  and  give  force  and  effect  to  such  intention.     Dea 
Moines  Cotton  Mills   Co.  v.  York  Inv.   Co,^  92  Iowa,  396; 
Landwerlen  v.    W heeler,  l()6lviA.  528  (5  N.  E.   Rep.  888); 
Ei*nst  V.  Bartle^  1  Johns.   Cas.   819;   Cornish  v.   West,  82 
Minn.  107  (84  N.  W.  Rep.  750,  52  L.   R.  A.  856);  Scraper 
Co.  V.  LocUin,  100  Mich.  839  (58  N.   W.  Rep.  1117);  Oilh 
Ions  V.  Bente^  51  Minn.  499  (58  N.  W.  Rep.   756  22  L.    R. 
A.  80);  Gibhonsv.  Or insel,  79  Wis.   865  (48  N.   W.   Rep. 
255);  Frost  v.   Williams,  2  S.  D.  457  (50  N.  W.  Rep.  964; 
Bishop,   Contracts,  sections  882,  575;  Beach,    Contracts, 
sections  671,  674.     This  construction  will  often  be  given  to 
contracts  even  where  a  literal  interpretation  of  the  words 
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employed  would  se  »m  to  import  a  joint  obligation.  Ernst 
V.  Bartlcj  supra;  Landwerlen  v.  Wheeler^  supra;  Frost  v. 
Williams^  supra.  '*When  parties  engage  in  the  perform- 
ance of  distinct  and  several  duties,  mere  words  of  plur- 
ality, as,  'We  bind  ourselves,'  will  not  make  the  contract 
joinf    Addison,  Contracts  (Morgan's  Ed.)  86. 

Individual  cases  depend  so  much  upon  the  |)eculiar 
wording  of  the    contracts  under  coi^sideration   and  the 
peculiar  circumstances  and  relations  of  the  parties,  that 
they  are  of  limited  value  as  precedents,  and  we  think  it 
unnecessary  to  go  into  any  extended  review  of  those  which 
hav^  been  cited  in  argument,     They  are  all  in  harmony 
with  the  proposition  we  have  above  stated  that  the  inten- 
tion  of  the  parties,  if  it  can  be  gathered  from  the  language 
employed  and  the  circumstances  indicated  by  the  contract 
as  a  whole,  must  be  our  guide  in  determining  the  extent 
of  the  liability  thereby  incurred.     The  language  in  the 
contract  in  suit  is  by  no  means  as  clear  and  explicit  as 
could  be  desired,  but  it  is  not  so  obscure  as  to  be  unintell- 
igible,  especially  when  viewed  with  reference  to  the  sub- 
ject of  the  purchase,  the  relations  of  the  parties,  and  the 
apparent  purpose  sought  to  be  effected.     We  have,  then, 
upon  the  one  hand,  a  dealer  with  a  horse  of  such  character 
and  value  as  to  render  it  unsuitable  for  the  individual 
ownership  and  use  of  the  average  farmer  or  stock  raiser, 
yet  one  whose  value  to  the  neighborhood  generally  may  be 
sufficient  to  justify  a  company  of  farmers  or  stock  raisers 
in  uniting  to  secure  its  purchase.     On  the  other  hand  are 
thirty  persons  interested    in  the  improvement  of  their 
stock  of  horses,  who  are  each  willing  to  take  a  **share"  in 
such  enterprise.      When,  therefore,  the  dea  er,  adapting 
himself  to  the  situation,  agrees  to  sell  "for  $3,000  to  the 
undersigned  subscribers,  who,   wishing  to  improve  their 
stock,  agree  to  pay  $100  for  each  share  in  said  stallion. 
Capital  stock,   $8,000.     No.  shares,  80,"— we  think  that 
by  no  fair  construction  can   such  language  be  made  to 
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indicate  the  assumption  of  a  joint  obligation  by  the  pur 
chasers.  On  no  other  reasonable  hypothesis  can  the 
reference  to  "capital  stock,"  ''subscribers,''  "shares,'* 
and  price  per  share  be  explained.  It  is  a  settled  rule  of 
construction  that,  if  possible,  every  word  and  phrase  of  a 
contract  shall  be  given  its  appropriate  meaning  and  effect. 
Hollingaworth  v.  Fry^  Fed.  Oas.  No.  6,619;  Emerick  v. 
Clemens,  26  Iowa,  832;  Metcalf  v.  Taylor,  86  Me.  28; 
Randel  v.  Canal  Co.,  1  Har.  151.  And  this  can  be  done  in 
the  present  instance  by  construing  the  contract  as  one  for 
the  purchase  of  shares  by  the  individual  subscribers.  The 
cases  of  Frost  v,  Williims,  Gibbons  v.  Bente,  and  others 
above  cited,  are  quite  in  point.  In  some  of  them  the 
language  seeming  to  import  a  joint  obligation  is  much 
stronger  than  in  the  case  at  bar,  but  the  agreement  as  a 
whole  was  construed  as  being  several  and  limited.  In 
opposition  to  this  line  of  cases  Davis  v.  Shafer  (0.  0. )  60 
Fed.  Rep.  764,  appears  to  stand  alone,  and  has  since  been 
disapproved  in  Manufacturing  Co.  v.  Barber  (0.  C.)  51 
Fed.  Rep.  148. 

It  is  difficult  to  believe  that  each  of  the  parties  sub- 
scribing to  the  purchase  of  these  shares  believed  or  under- 
stood that  he  was  taking  upon  himself  the  legal  liability 
to  pay  the  entire  $8,000;  or,  in  other  words,  that  he  was 
promising  not  only  to  pay  for  his  own  share,  but  also  to 
stand  responsible  for  the  shares  of  all  the  other  twenty- 
nine  subscribers.  The  instrument  was  so  framed  that  he 
could  reasonably  and  fairly  construe  it  as  binding  him  to 
no  more  than  the  purchase  of  a  single  share,  and  to  that 
extent  only  should  be  held  liable.  In  the  case  of  Ripley 
V.  Crocker,  47  Me.  870  (74  Am.  Doc.  491),  relied  upon  by 
appellants,  several  persons  united  in  a  contract  with  a 
ship- builder  for  the  building  of  a  vessel,  agreeing  to  pay  a 
specified  price  therefor.  There  was  nothing  whatever  in 
the  language  of  the  agreement  indicating  any  severance 
of  liability  on  part  of  the  purchasers,  but  they  sought  to 
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escape  joint  liability  because  in  signing  the  instrument 
each  one  affixed  to  his  signature  the  word  "one-eighth"  or 
other  similar  phrase  indicating,  presumably,  the  fractional 
part  of  the  vessel  he  expected  to  own  when  the  work  was 
completed.  These  facts  render  the  case  readily  distin- 
guishable from  the  one  before  us,  and  the  same  may  be 
said  with  greater  or  less  force  of  the  other  decisions  to 
which  we  have  been  cited  by  appellants. 

It  follows  that  there  was  no  error  in  sustaining  the 
demurrer  to  the  petition,  and  the  judgment  of  the  district 

court  is  AFFIRMSI). 


Jahes  O'Oallaghan,  Appellant,  v.  J.  D.  Whisbnand. 

Boundary  Line:     bstabt.thhmkwt   BT  AOQUnsBOBNOB.    Aoqniesoence 

1  in  a  marked  bonndarj  line  is  some  evidence  that  it  is  the 
tme  line,  and  though  i)osseesion  up  to  such  line  was  originally 
taken  by  mistake,  yet  aoqniesence  therein  as  the  tme  boundary 
for  the  statutory  i)eriod  will  result  in  its  establishment  under 
the  doctrine  of  adverse  possession. 

Same:     oonstruotion  op  BuiLDiNa  alohq  fobtion  of  unb.     Where 

2  a  boundary  line  is  conceded  to  be  a  straight  line,  the  construc- 
tion of  a  building  along  a  ix)rtion  of  its  distance  amounts  to  a 
recognition  of  the  entire  line  and  a  claim  to  all  the  land 
bounded  by  it. 

Appeal  from  Polk  District  Court,— Uois.  S.  F.  Pbouty, 

Judge. 

Tuesday,  Fbbbuaby  10,  190a 

Action  for  possession  of  land.  Verdict  for  defendant. 
From  the  judgment  in  defendant's  favor,  plaintiff  appeals* 
— Affirmed. 
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Mackenzie  cfe  Ryan  for  appellant. 

/.  M.  Earle  and  Cummins^  Hewitt  <&  Wright  for 
appellee. 

McOlain,  J. — Plaintiff  and  defendant  respectively  are 
the  owners  of  adjoining  business  lots  in  the  city  of  Des 
Moines,  and  the  controversy  between  them  is  as  to  a  strip 
of  land  extending  the  entire  length  of  their  common 
boundary,  one  and  threo- fourths  inches  wide  at  one  end 
and  three  and  three-eighths  inches  wide  at  the  other.  The 
difficulty  grows  out  of  conflicting  surveys.  Without  going 
into  the  evidence  in  detail,  it  is  sufficient  to  say  that  it 
tends  to  show  the  following  state  of  facts:  Defendant's 
remote  grantor,  one  Bird,  in  1878  erected  a  permanent 
brick  building  on  his  lot,  which  adjoins  plaintiff's  lot  on 
the  west,  and  before  doing  so  procured  a  survey  to  be  made 
by  one  Pelton,  then  city  engineer,  and  located  hi^  wall  in 
accordance  with  such  survey  so  that  the  eastern  line  of  the 
wall  would  correspond  with  the  supposed  boundary  line 
between  the  two  lots.  In  1880  defendant  became  the 
owner  of  the  lot  on  the  eastern  side  of  this  boundary,  and 
about  1885  consulted  said  Bird  with  reference  to  the 
boundary  line,  and  being  advised  by  the  latter  that  the 
eastern  line  of  his  wall  was  on  the  boundary,  plaintiff 
made  improvements  with  reference  to  such  boundary  line. 
In  1890  plaintiff  contemplating  the  erection  of  a  new 
building  on  his  lot,  employed  one  Lambert,  then  assistant 
city  engineer,  to  make  another  survey,  and  acording  to 
Lambert  it  was  ascertained  that  the  boundary  line  was 
further  west  than  the  east  line  of  the  building  on  defend- 
ant's lot  to  the  extent  of  the  strip  of  land  already  described. 

It  would,  perhaps,  be  enough  to  say,  in  answer  to  the 
contention  of  plaintiff,  as  appellant,  that  the  question  of 
what  is  the  correct  boundary  was  for  the  jury,  and  that 
the  verdiot  is  conclusive  as  to  this  question  of  fact.     But 
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counsel  argue  the  case  fully  with  reference  to  rights 
acquired  by  adverse  possession  or  acquiescence,  and  we 
shall  determine  the  case  on  the  questions  thus  presented. 
The  contention  of  plaintiff  is  that  defendant  and  his 
grantors  were  in  possession  of  the  strip  of  land  in  question 
by  mistake,  gup  posing  it  to  be  a  part  of  the  lot  now 
claimed  by  defendant,  whereas  in  fact  the  strip  was  no 
part  of  that  lot;  and  in  support  of  this  contention  the 
case  of  Oruhe  v.  Wells^  84  Iowa,  148,  is  relied  on.  For 
defendant  it  is  contended  that  both  lots  had  been  used  and 
occupied  by  their  respective  owners  for  more  than  ten 
years  prior  to  the  institution  of  this  suit  with  reference  to 
and  with  complete  acquiescence  in  the  boundary  line  as 
it  was  then  supposed  by  both  parties  to  be  correctly 
located,  and  that  plaintiff  cannot  now  question  the  cor- 
rectness of  this  line. 

Whatever  may  have  been  the  uncertainty  as  to  the 
rule  in  this  state  on  the  subject  prior  to  the  decision  in  the 
case  of  Miller  v.  Mills  County y  111  Iowa,  654,  that  case  has 
I.  BOUNDARY  established  the  law  on  this  question,  and  has 
liJhmSfby  been  since  its  decision  consistently  followed 
acquiescense.  ^^^  ^j^j^  court  iu  uumorous  casos,  which  need 
not  be  here  cited.  The  doctrine  of  that  case  is  that  "ac- 
quiescence in  a  marked  line  as  forming  the  boundary 
furnishes  some  evidence  that  it  is  the  true  line,"  and  that, 
although  possession  to  such  line  was  originally  taken  by 
mistake,  yet  acquiescence  in  such  line  by  the  adjoining 
owners  as  the  true  boundary  line  for  the  statutory  period 
will  result  in  the  establishment  of  the  line  under  the 
doctrine  of  adverse  possession.  See,  also,  Lawrence  v. 
Washhurn^  119  Iowa  109.  The  case  before  us  fur- 
nishes an  excellent  example  of  the  wisdom  of 
the  rule  thus  announced.  It  would  be  intolerable  if, 
after  permanent  buildings  have  been  erected  according 
to  a  line  which  both  parties  claimed  to  be  their  common 
boundary,   one    of    them    could,  by    procuring    a    new 
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«urvey,  and  establishing  some  inaoouracy  in  the  survey  in 
accordance  with  which  the  recognized  boundary  was 
established,  require  the  other  to  remove  his  permanent 
buildings  in  order  to  give  the  first  some  small  portion  of 
land  to  which  he  finds  himself  entitled  in  accordance  with 
such  new  survey.  As  property  becomes  more  valuable, 
and  surveys  are  more  accurately  made,  many  discrepancies 
in  well-recognized  boundary  lines  may  be  discovered;  and 
it  would  certainly  be  contrary  to  public  policy  to  require 
at  intervals  the  entire  readjustment  of  such  lines. 

Counsel  urge  that  plaintiff  relied  on  the  representa- 
tions of  Bird  as  to  the  boundary  line;  but  he  had  no  right 
to  do  sa  If  he  intended  to  question  the  correctness  of 
the  location  of  the  line  he  should  have  acted  within  ten 
years  after  he  knew  that  Bird  was  claiming  and  exercising 
the  right  of  possession  to  that  line.  Even  though  the 
original  occupancy  on  the  part  of  Bird  was  by  mistake, 
yet  from  the  time  that  he  definitely  fixed  upon  this  line  as 
his  boundary  line,  and  asserted  the  right  to  possession 
with  reference  thereto,  his  occupancy  was  up  to  that  par- 
ticular line,  and  not  up  to  some  imaginary  line,  which 
might  afterwards  by  survey  be  established  as  the  correct 
line  according  to  the  original  survey  and  plat.  In  other 
words,  his  possession  was  not  from  that  time  on  by  reason 
of  any  mistake,  but  by  reason  of  the  contention  that  that 
was  his  boundary. 

It  is  further  contended  for  plaintiff,  however,  that  the 
permanent  building  erected  by  Bird  on  what  he  believed 
to  be  his  eastern  boundary  line  did  not  extend  the  entire 
2,  Same:  con-     length  of  the  boundary,   and  that  as  to  the 

stmction  of 

building        line  beyond  the  building  there  has  been  no 

along  portion  "  " 

of  line.  guch  adverse  possession  or  acquiescence  as  to 
conclude  the  plaintiff.  We  see  no  merit  in  this  controv- 
ersy. It  is  clear  that  the  boundary  line  was  supposed  to 
be  a  straight  line,  and  that  it  was  established  by  the  wall 
of  the  permanent  building  as  effectually  as  though  the 
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building  had  extended  the  entire  length  of  the  line. 
There  is  no  contention  that  there  should  be  any  jog  or 
offset  in  the  boundary  between  the  two  lots.  When  Bird's 
building  was  constructed  on  the  boundary  line  as  he 
claimed  it  to  be  for  a  considerable  distance,  he  was  assert- 
ing right  of  possession  to  that  straight  line  as  effectually 
as  though  his  building  had  covered  the  entire  depth 
of  his  lot. 

The  judgment  of  the  lower  court  is  AFPrBMSD. 


K.  D.  Martin,  Appellee,  v.  Fidelity  Insuranob  Company, 

Appellant. 

Insurance:  chanob  of  interest:  judgment  and  tax  ubns:  home- 
STEAD :  WAIVER :  JURY  QUESTIONS.  In  a  Suit  to  recoYer  a 
lo08  under  a  policy  providing  that  it  shall  be  void  in  case  any 
person  other  than  the  assured  shall  acquire  any  interest  in  the 
property,  it  was  conceded  that  a  judgment  existed  againqt  the 
assured  hut  he  claimed  the  property  exempt  as  a  homestead  and 
not  affected  thereby,  and  the  evidence  disclosed  delinquent  taxes 
with  a  dispute  as  to  the  knowledge  of  the  company  of  that 
fact;  heldy  that  under  the  record  the  homestead  character  of 
the  property  and  the  company's  knowledge  of  the  delinquent 
taxes  were  questions  of  fact  for  the  jury. 

Appeal  from  Polk  District  Court. — Hon.   0.  P.  Holmes^ 

Judge. 

Tuesday,  February  10,  190a 

Action  at  law  upon  a  fire  insurance  policy.  At  the 
clos3  of  all  the  evidence  in  the  case,  defendant's  motion  to 
direct  a  verdict  in  its  favor  was  sustained,  and  a  verdict 
was  returned  accordingly.  Thereafter  plaintiff  made  a 
motion  to  set  the  verdict  aside,  and  for  a  new  trial,  which 
motion  was  sustained,  and  a  new  trial  ordered.  Defend- 
ant appeals. — AMnned. 
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Mc  Fey,  McVey  dk  Oraham  for  appellant 
Read  dt  Read  and  T,  Z.  Sellers  for  appellee. 

Bishop,  0.  J. — One  provision  of  the  policy  in  suit  is 
that  the  same  shall  be  void  "if  any  other  person  than  the 
insured  now  have,  or  shall  hereafter  acquire,  any  interest 
in  or  lien  on  the  property  hereby  insured,  or  any  part 
thereof."  The  defendant  seeks  to  avoid  the  policy  on  the 
ground  that  at  the  time  the  same  was  issued  the  property 
insured  was  burdened  with  the  lien  of  a  judgment,  and 
also  by  delinquent  taxes  and  a  tax  sale,  from  which  re* 
demption  had  nevei:  been  made.  Other  defenses  are  set 
up,  but  are  not  material  to  be  considered  here.  Upon 
the  trial,  proof  was  made  by  defendant  of  an  unsatisfied 
judgment  for  costs,  amounting  to  $8,  rendered  against 
this  plaintiff  by  the  district  court  of  Polk  county;  the 
date  thereof  being  long  prior  to  that  of  the  policy  in  suit 
It  appears  that  an  action  had  been  commenced  by  plain- 
tiff in  said  court,  which  action  was  subsequently  dismissed 
before  trial,  and  the  costs  taxed  to  him.  Proof  was  also 
made  by  defendant  of  the  fact  that  the  taxes  on  the  prop- 
erty insured  had  not  been  paid  for  several  years;  that  the 
same  had  become  delinquent,  and  for  the  taxes  of  one 
year  the  property  had  gone  to  tax  sale. 

Upon  the  trial  it  was  conceded  that  defendant 
was  not  advised  of  the  existence  of  said  judgment. 
As  to  the  delinquent  taxes,  however,  it  was  contended 
by  plaintiff  that  notice  thereof  was  given  defendant  when 
the  policy  was  applied  for,  and  evidence  to  support  such 
contention  was  introduced  upon  the  trial.  Evidence  was 
also  introduced  on  the  part  of  defendant  tending  to  show 
that  it  had  no  knowledge  whatever  in  respect  of  the  un- 
paid taxes,  and  the  lien  thereof  on  the  property.  The 
motion  to  direct  a  verdict  was  based  on  the  facts  of  such 
judgment  and  such  tax  liens,  and,  as  to  such,  was  sustained 
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generally.  In  the  motion  for  new  trial  it  was  insisted 
that  the  court  erred  in  ruling  that  the  judgment  was  a 
lien  upon  the  property  in  question,  and,  further,  in  ruling 
that  the  existence  of  such  judgment  would  be  sufficient, 
in  any  event,  to  avoid  the  policy;  also  that  the  policy 
should  not  be  avoided  by  reason  of  the  unpaid  taxes  and 
tax  sale,  inasmuch  as  the  defendant  had  full  knowledge 
thereof,  and  waived  the  same. 

It  is  conceded  in  argument  that  judgment  liens  are 
clearly  within  the  meaning  of  the  policy  provision  which 
we  have  quoted  above.  But  it  was  contended  in  the  court 
below,  and  is  again  asserted  here,  by  counsel  for  appellee, 
that  the  judgment  in  question  was  not  a  lien  upon  the 
insured  property,  by  reason  of  the  fact  that  such  property 
was  the  homestead  of  appellee.  Evidence  was  introduced 
tending  to  show  that  the  property  had  formerly  been  oc- 
cupied as  a  home  by  appellee  and  his  family;  that  there- 
after it  was  occupied  by  a  tenant,  appellee  having  leased 
a  farm  in  the  country,  and  temporarily  removed  thereto; 
that  at  the  time  of  the  fire  the  property  was  being  put  in 
repair,  and  appellee  was  preparing  to  again  occupy  the 
same  as  a  home.  We  think  a  question  for  the  jury  was 
thus  made,  and  for  that  reason  the  case  should  have  been 
submitted  for  a  verdict. 

In  respect  of  the  question  of  the  tax  liens,  we  think  it 
Sufficient  to  say  that  there  was  evidence  tending  to  show 
that  the  matter  of  unpaid  taxes  was  fully  explained  to  the 
defendant  before  the  policy  was  issued.  It  is  not  denied 
but  that  if  defendant  was  advised  of  the  conditions  exist- 
ing, and  notwithstanding  the  same,  chose  to  issue  the 
policy,  it  cannot  now  be  heard  in  complaint.  The  facts  as 
to  notice  and  knowledge  were  in  dispute,  and  plaintiff 
had  the  right  to  have  the  same  submitted  to  the  jury. 

We  conclude  that  there  was  no  abuse  of  discretion  in 
granting  a  new  trial. — Affirmed. 
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Qt.  S.  KoBrasoir,  Treasurer:  of  Pocahantas  County,  Appel-        ^JJ  ^S 
lant,  V.  0.  A.  Gbaistt  <fe  Son,   0.  A.  Qbant  and  John 
Grant. 

Taxation:     fubadings:     demurrer  icust  specify  defects.      In  a 

1  law  action  a  demnrrer  to  a  x)etition  must  specifically  point  out 
the  defects  complained  of  or  it  will  be  disregarded. 

Same:   debcurreb:    sufficiency  of  PSTrnoN.  Where  the  property  is 

2  sach  as  is  required  to  be  listed  in  the  township  where  the  owner 
lives,  under  '^ode  section  1818,  and  the  petition  alleges  the  town- 
ship of  defendants*  residence,  that  they  knew  it  shonld  havo 
been  listed  and  neglected  to  do  so,  a  demnrrer  that  the  petition 
is  insufficient  in  failing  to  locate  the  property  in  the  proper 
taxing  district  is  untenable. 

Appeal  from  Pocahontas  District   Court. — Hon.  W.   B.. 
QuARTON,  Judge. 

Tuesday,  Fbbruaby,  10,  1908. 

The  plaintiff  alleged,  in  the  first  count  of  the  petition^ 
that,  as  treasurer  of  the  county,  "he  is  informed  and  duly 
apprised,  and  therefore  believes :  That  the  defendants  on 
January  1,  1895,  had  certain  i)er8onal  property,  consisting 
of  moneys  and  credits,  which  they  willfully  and  fraudu- 
lently failed,  neglected,  and  refused  to  list  and  return  to 
the  assessors  of  the  town  of  Rolfe,  Pocahontas  county^ 
Iowa,  where  they  resided,  and  the  said  property,  as  herein 
described,  was  fraudulently  withheld  by  said  defendants; 
said  property  consisting  of  moneys  and  credits  as  follows: 
Cash  in  bank  or  under  the  immediate  control  of  the  de- 
fendants, or  subject  to  his  check  or  order,  in  the  amount 
of  $2,000;  notes,  mortgages,  city,  town,  and  county  war- 
rants, bonds,  partnership  stock  and  notes,  choses  in  action, 
book  accounts,  duebills,  and  other  credits  of  a  like  char- 
acter, in  the  amount  of  $5, 000.     That  during  said  year  of 
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1896,  and  on  said  January  1,  1896,  the  defendants  knew 
that  all  of  the  above  property  was  subject  to  taxation,  and 
should  have  been  by  them  duly  listed  for  the  said  assessor, 
but  that  they  fraudulently  and  willfully  neglected  sp  to 
do.''  The  giving  of  notice,  entry  on  the  tax  lists,  and  the 
amount  of  the  tax  are  also  stated.  There  was  an  ad- 
ditional count  for  each  of  the  four  years  following,  and  a 
prayer  for  recovery  of  taxes,  interest,  and  penalty.  To 
these  several  counts  the  defendants  demurred,  and  the 
demurrer,  save  in  one  respect,  was  sustained.  Plaintiff 
elected  to  stand  on  the  ruling,  and  the  petition  was  die- 
missed.     He  appeals. — Reversed. 

William  Hazlett^  Healy  Bros,  ds  Kelleher  and  A*  N, 
BoUford  for  appellant. 

Carr  <&  Parker  and  S.  S.  Kerr  for  appellees. 

Ladd,  J. — The  ruling"  on  the  demurrer,  in  so  far  as  it 
questioned  the  constitutionality  of  section  1874  of  the 
Code,  or  held  such  section  not  to  be  retroactive,  is  conceded 
to  have  been  contrary  to  the  subsequent  decisions  of  this 
court  Oalusha  v.  Wendty  114  Iowa,  597;  Lambe  v.  Mc- 
Cormicky  116  Iowa,  169;  Beraheim  v.  Amdj  117  Iowa,  88; 
Bell  V.  Stevensy  116  Iowa,  451. 

But  appellee  insists  that  the  demurrer  was  properly 
sustained  on  other  grounds,  to  wit:  (1)  The  petition 
omitted  to  allege  as  a  fact  that  defendants  failed  to  list 
1.  plbadinc;9:  *'^®^^  property,  and  it  is  not  identified ;  (2)  or 
mu'S"IJ!^ify  ^^^^  i*J  was  located  within  the  taxing  district 
dcfecu.  ^j  ^j^^  incorporated  town  of  Rolfe;  (3)  or  that 
it  belonged  to  defendants  jointly.  The  only  statement 
in  the  demurrer  which  could  be  construed  to  include  the 
first  and  last  points  is  that  the  counts  do  not  allege  facts 
constituting  a  cause  of  action.  As  the  action  is  at  law, 
the  defects  in  the  petition  must  be  specifically  pointed  out, 
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and  a  general  statement  like  the  above  will  be  disregarded. 
Railroad  Co.  v.  Birdsally  30  Iowa,  255;  Childs  v.  Lim^ 
dack^SO  Iowa,  898;  Davidson  v.  Bigga^  61  Iowa,  809. 

The  second  ground,  only,  requires  attention.  The 
^>etition  alleges  that  defendants  resided  in  the 'town  of 
.lolfe,  knew  the  property  should  have  been  listed  with  the 
£.  same:  suffi.  asfieRsor  of  said  town,  and  neglected  to  do  so. 
petiSin.  Under  section  1818  of  the  Oode,  property  such 
us  that  mentioned  is  to  be  listed  and  assessed  where  the 
owners  live,  except  under  circumstances  which  do  not  ap- 
pear in  the  petition.  It  follows  that  the  grounds  suggested 
as  supporting  the  court's  ruling  are  untenable. — ^^Reveksbd. 


In  Thb  Matter  of  The  Appeal  op  J.  B.  Dille  From  The 
Action  op  The  Oity  Council  SrrriNa  as  a  Board  op 
Review. 

Schools:     exemption  from  taxation.     Property  devoted  by  the 

1  owner  to  a  private  school,  with  a  view  to  individnal  pecnn- 
iarj  profits,  is  not  exempt  from  taxation  nnder  Ck)de,  sec- 
tion 1804. 

Res  judicata     A  judgment  exempting  school  property  owned  by  a 

2  corporation  organized  nnder  the  general  incorporation  laws 
from  the  payment  of  taxes,  is  not  res  judicata  on  the  question 
of  taxation  for  subsequent  years  when  owned  by  a  grantee  using 
it  for  school  purposes,  but  with  a  view  to  pecuniary  profit. 

Appeal  front'  Polk  District   Court — Hon.  S.  F.  Prouty, 

Judge. 

Tuesday,  February  10,  190a 

This  is  an  appeal  from  a  decision  of  the  district  court 
holding  that  certain  property  belonging  to  plaintiff  and 
devoted  to  educational  purposes  was  subject  to  assessment 
and  taxation. — Affirmed. 
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Clark  ds  McLaughlin  for  appellant. 

W.  H,  Bremner^  M.  H.   Cohen  and  Raymond  £.  Al^ 
hereon  for  appellee. 

Deemeb,  J. — There  is  little  or  no  dispute  in  the  facts^ 
Appellant,  Dille,  is  the  owner  of  five  lots  in  the  city  of 
-Des  Moines,  on.  which  is  located  what  is  known  as  ''High- 
land Park  College."    He  is  also  the  owner  of  the  equip- 
ment  of  the  college,  consisting  of  certain  personal  property 
used  by  the  aforesaid  school.     The  city  assessor  listed  the 
real  estate    and  personal  property  for  taxation  for  the 
years  1899  and  1900,  assessing  the  real  estate  at  $100,600 
and  the  personal  property  at  $20,000.    Appellant  appeared 
before  the  city  council,  acting  as  a  board  of  review,  and 
claimed  that  the  property  was  exempt  from  taxation.    He- 
also  asked  that.,  if  held  not  exempt,  the  valuation  be  re- 
duced.    The  city  council  refused  to  take  any  action^  and 
he  appealed  to  the  district  court.     Upon  a  hearing  in  that 
court  it  was  found  that  the  property  was  not  exempt,  but 
the  assessable  value  of  the  real  estate  was    reduced  to- 
$65,000  and  of  the  personal  property  to  $6,000.    The  appeal 
is  from  the  ruling  finding  the  property  not  exempt. 

The  property  was  at  one  time  owned  by  the  Oak  & 
Highland  Park   Improvement    Company,   a    corporation 
organized  under  the  laws  of  this  state  "to  equip,  endow 
own,  and  dispose  of  a  college  in  Highland  Park,   erect 
buildings  and  other  improvements,  and  to  own  and  deal  in 
real  and  personal  property  and  choses  in  .action."      While- 
owned  by  that  corporation  the  property  was  devoted  to 
educational  purposes  under  the  name  of  the  "Highland 
Park  College."     In  order  to  erect  and  equip  the  building?, 
the  corporation  was  compelled  to  borrow  money  and  to 
execute  a  mortgage  on  the  property.     Failing  to  meet  its- 
obligation,  the  mortgage  was  foreclosed,  and  a  sheriff's- 
deed  was  executed  to  one  Chas.  N.  Voss.     Voss  conveyed. 
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the  property  to  J.  K.  and  W.  H.  Gilcrest,  and  they  in  turn 
conveyed  by  warranty  deed  to  plaintiff,  Dille.  Dille  took 
his  deed  to  the  property  August  24,  1896,  and  recorded  it 
the  same  day.  Since  receiving  his  deed  Dille  has  used 
the  property  for  school  purposes,  and  has  maintained  and 
conducted  a  literary  and  scientific  institution  thereon, 
which  has  retained  its  original  name  of  "Highland  Park 
College";  but  he  has  so  owned  and  used  it  with  a  view  to 
procuring  profit.  On  June  2,  1896,  and  while  the  original 
corporation  was  still  the  owner  of  the  property,  that  cor^ 
poration  brought  action  in  the  district  court  of  Polk  county 
against  the  city  council,  acting  as  a  board  of  equalization, 
for  the  purpose  of  having  the  real  estate  and  personal 
property  then  owned  by  it  declared  exempt  from  taxation, 
and  after  a  full  hearing  a  decree  was  entered  holding  that 
the  property  was  exempt.  There  has  been  no  material 
change  in  the  character  of  the  use  of  the  property  since 
that  decree  was  entered,  and,  as  it  has  never  been  appealed 
from.  Dille  insists  that  the  decree  is  res  adjudicata  of  the 
question  now  presented  and  determinative  of  the  issues  in 
this  case. 

The  appeal  presents  two  questions:  First,  is  the  prop- 
erty because  of  its  use  exempt  from  taxation?  and,  second, 
is  the  decree  to  which  we  have  referred  binding  on  the 
I.  schools:       parties  to  this  appeal?    Determination  of  the 
SomuuS     first  question    involves    the  construction  of 
^°'  section  1804  of  the  Code,  the  material  part 

of  which  is  as  follows:  "The  following  classes  of  property 
are  not  t^  be  taxed:  All  grounds  and  buildings  used  for 
public  libraries,  ♦  ♦  ♦  and  for  literary  and  scientific 
institutions  and  societies,  devoted  solely  to  the  appropri- 
ate objects  of  these  institutions,  *  *  «  and  not  leased 
or  otherwise  used  with  a  view  to  pecuniary  profit;  the 
books,  papers  and  apparatus  belonging  to  the  above  insti- 
*iutions,  used  solely  for  tho83  purposes  above  contemplated^ 
Vol.  119  Iowa.— 87. 
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and  the  like  property  of  students  in  any  such  institution 
used  for  their  education ;  moneys  and  credits  belonging 
exclusively  to  such  institutions  and  devoted  solely  to  sus- 
taining them,  but  not  exceeding  the  amount  prescribed  by 
their  charters  for  articles  of  incorporations." 

There  is  no  doubt  that  the  grounds  and  buildings  were 
used  by  and  for  a  literary  and  scientific  institution,  and 
devoted  solely  to  the  appropriate  objects  thereof.  Nor  is 
there  any  question  but  that  the  personal  property  was 
used  solely  for  these  purposes.  But  it  is  contended  that, 
as  Dille  held  and  used  the  property  with  a  view  to  pecun- 
iary profit  to  himself,  it  is  not  exempt.  This  brings  us 
down  to  the  exact  point  for  decision,  and  that  is,  what 
efiFect  shall  be  given  this  language  of  the  statute,  ''and 
not  leased  or  otherwise  used  with  a  view  to  pecuniary 
profit?"  The  property  was  not  leased,  but  is  held  and 
used  by  the  owner  thereof.  He  does  use  it,  hpwever,  as  a 
literary  and  a  scientific  institution,  hoping  to  make  some 
profit  from  this  use.  Is  this  the  profit  referred  to  in  the 
statute?  The  question  is  not  free  from  doubt;  but  in  view 
of  the  rule  that  exemption  statutes  such  as  the  one  now 
under  consideration  are  to  be  strictly  construed,  and  that 
the  burden  is  on  him  who  claims  the  exemption  to  show 
by  clear  and  satisfactory  evidence  that  the  property  is 
within  its  scope,  we  are  constrained  to  hold  that,  when 
such  an  institution  is  used  and  maintained  with  a  view  to 
pecuniary  profit,  it  is  not  exempt. 

The  statute  says  that  when  buildings  and  grounds  are 
used  for  and  devoted  solely  to  the  appropriate  objects  of 
literary  and  scientific  institutions,  and  are  not  leased  or 
otherwise  used  with  a  view  to  pecuniary  profit,  they  shall 
be  exempt  from  taxation.  The  property  involved  in  this 
case  was  used  by  the  Highland  Park  College,  but  was  not 
owned  by  that  institution,  except  as  Dille  may  be  said  to 
be  the  College.  In  this  respect  the  case  is  much  like 
Laurent  v*  City  of  Muscatine^  59  Iowa,  404,  wherein  it  is 
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said,  among  other  things:    "If  the  title  to  this  property 
were  in  the  church  or  in  the  school  as  a  corporation,  or 
.   possibly  if  it  were  shown  that  the  plaintiff  merely  held  the 
naked  legal  title  in  trust  for  the  school  or  church,  the  case 
would  be  within  the  rule  adopted  in  the  case  of  Trustees 
of  Oriswold  College  v.  State^  46  Iowa,  275.    But  in  this  case 
the  lots  are  not  the  property  of  the  church  or  the  schooL 
It  does  not  appear  that  either  the  church  or  school  has  any 
equity  in  the  lots  by  reason  of  having  expended  money  in 
their  improvement  or  otherwise.     It  is  true  that  the  church 
and  school  have  used  the  premi8°s,  but  this  alone  is  in- 
sufficient.    By  the  agreed  statement  of  facts  the  lots  are 
the  private  property  of  the  plaintiff.     In  our  opinion,  use 
and  ownership,  either  legal  or  equitable,  should  combine, 
in  order  to  effect  the  exemption."    The  rule  of  that  case* 
is  supported  by  authorities  from  the  other  states.     See 
People  V.  Anderson^  117  111.  50  (7  N.  E.  Rep.  625);  State  v. 
Bellj    (Minn.)    45    N.     W.    Rep.    615;     Washburn    Col- 
lege V.  Shavmee  County  Com^rs^  8  Kan.  849.     In  constru- 
ing a  statute  very  similar  to  the  one  now  under  considerr 
ation,  the  supreme  court  of  Illinois  held,  in  Montgomery 
V.  Wyman,  180  UL  17  (22  N.   E.   Rep.   845),  that  the  ex- 
emption  did  not  apply  to  property  used   as    a  •  private 
academy,  when  such  property  was  owned  by  the  proprietors 
of  the  academy  and  the  institution  was  conducted  for 
their  profit."     See,   also,  City  of  Henderson  v,  McCullagh^ 
89  Ky.  448  (12  S.  W.  Rep.  982);  People  v.  Ryan,  188  111. 
268  (27  N.  E.  Rep.  1095);  Mundy  v.  VanUoose,  104  Ga.  292 
(80S.  E.  Rep.  783). 

The  exemption  statute  aims  at  the  encouragement 
of  institutions  of  learning,  but  this  is  all  subject  to 
the  thought  that  the  property  shall  be  dedicated  solely 
to  these  purposes,  and  not  leased  or  otherwise  used  with  a 
view  to  profit.  It  is  not  contemplated  that  property  owned 
by  an  individual  in  his  own  right^  and  used  for  gain  and 
profit,  or  owned  by  a  corporation  formed  with  a  view  to 
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dividends  to  stockholders,  shall  be  free  from  the  burdens 
of  taxation.  Hence,  if  the  property  is  not  owned  by  the 
institution,  but  is  held  by  another  for  private  gain,  it  is 
not  exempt  Neither  is  it  exempt,  if  it  is  owned  by  the 
institution,  but  is  leased  to  another,  or  is  otherwise  used 
for  profit.  The  statute  manifestly  has  reference  to  suf h 
grounds  and  buildings  as  the  owner  would  be  bound  to  pay 
taxes  on,  but  for  the  exemption;  that  is  to  say,  he  cannot 
claim  exemption  if  he  has  leased  it  for  school  purposes, 
nor  can  he  assert  his  claim  if  the  use  he  makes  of  it,  even 
if  it  be  for  school  purposes,  is  ultimately  with  a  view  to 
his  own  enrichment.  If  it  had  been  the  intention  of  the 
legislature  to  exempt  all  property  exclusively  used  for 
educational  purposes,  it  would  have  been  very  easy  to 
have  said  so;  and  as  the  lawmaking  body  did  not 
do  so,  but  added  the  qualification  that  the  property 
must  not  be  leased  or  otherwise  used  by  the  owner  with 
a  view  to  pecuniary  profit,  we  think  it  necessarily  follows 
that  the  property  in  this  case  is  not  exempt  The  only 
case  which  seems  to  hold  to  the  contrary,  which  we  have 
been  able  to  find,  is  Ramsey  Co.  v.  Stryker^  52  Minn.  144 
(58  N.  W.  Rep.  1138).  But  there  the  court,  in  construing 
the  statute  in  the  light  of  certain  constitutional  provisions 
and  of  the  history  of  the  legislative  enactment^  felt  con- 
strained to  hold  that  it  was  the  use  of  the  property,  and 
not  the  purpose  of  the  owner,  which  controlled.  Had  the 
property  in  question  been  leased  by  Dille  for  school  pur- 
poses, we  apprehend  no  one  would  claim  that  it  was  ex- 
empt from  taxation  by  reason  of  its  use.  The  statute  also 
says  that  it  is  not  exempt,  if  otherwise  used  with  a  view 
to  pecuniary  profit.  Instead  of  leasing  the  property,  he  is 
using  it  with  a  view  to  pecuniary  profit;  and,  if  he  is  the 
school,  as  heretofore  suggested,  he  is  using  the  institution 
with  a  profit  in  view. 

IL     Next    we    are    to    determine    the  effect  of  the 
decree  in  the  case  of  Oak  <&  Highland  Park  Improve- 


Feb.  1903]  In  kb  Dillb.  '  581 

ment  Co.  v.  Board  of  Equalization  setting  aside  and 
canceling  tiie  assessment  against  the  property  for  the 
a.  RB8  AD-  years  1895  and  1896.  In  order  to  avail  him- 
JUDICATA,  self* of  the  plea  of  former  adjudication,  ap- 
plicant herein  must  show  that  the  former  suit  was  for  the 
same  eause  of  action  between  the  same  parties  or  their 
privies,  that  the  former  judgment  was  on  the  merits 
of  the  case  and  was  rendered  by  a  court  having  jurisdic- 
tion. That  the  district  court  of  Polk  county  had  jurisdic- 
tion, and  that  the  decree  rendered  by  it  was  on  the  merits 
as  to  the  taxes  for  the  years  1895  and  1896,  is  clearly 
shown;  and  it  also  sufficiently  appears  that  as  to  the  taxes 
for  these  years  applicant  is  in  privity  with  the  Oak  & 
Highland  Park  Company.  It  may  also  be  conceded  that 
the  decree  was  a;n  adjudication  as  to  the  taxes  for  all  sub- 
sequent years,  so  long  as  the  Oak  &  Highland  Park  Com- 
pany owned  the  property.  But  it  remains  to  be  deter- 
mined whether  the  issues  are  the  same  in  this  case  as  in 
the  former  action.  The  petition  in  this  case  alleges  that 
the  property,  when  owned  by  the  Oak  &  Highland  Park 
Company,  was  not  used  with  a  view  to  pecuniary  profit. 
True,  the  same  allegation  is  made  in  this  case;  but  we  find 
that  it  was  so  used.  In  the  former  case  the  district  court 
found  that  it  was  not  so  used.  Moreover,  it  is  admitted  in 
the  agreed  statement  of  facts  that  Dille  used  the  property 
for  pecuniary  profit  The  only  evidence,  aside  from  the 
allegations  of  the  petition,  as  to  the  use  made  of  the  prop- 
erty by  the  Oak  &  Highland  Park  Improvement  Company 
is  found  in  certain  excerpts  from  its  articles  of  incorpora- 
tion, which  show  that  it  was  organized  under  the  general 
incorporation  laws  of  the  state  relating  to  corporations  for 
pecuniary  profits,  and  that  the  nature  of  its  business  was 
"to  equip,  endow,  own,  and  dispose  of  a  college  in  High- 
land Park,  erect  buildings  and  other  improvements,  and 
to  own  and  deal  in  real  and  pers  >nal  property  and  choses 
in  action."    There  is  nothing;  here  to  show  that  the  college 
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was  owned  and  used  with  a  view  to  pecuniary  profit. 
Indeed,  the  petition  filed  herein  distinctly  negatives  that 
thought  by  alleging  specifically  that  it  was  not  so  used 
when  owned  by  the  improvement  company.  The  mere 
fact  that  the  corporation  was  organized  under  the  general 
incorporation  laws  of  the  state,  and  not  under  the  chapter 
relating  to  corporations  not  for  pecuniary  profit-,  is  not 
regarded  as  controlling;  for  this  does  not  of  itself  show 
that  the  buildings  and  grounds  of  the  college  were  used 
with  a  view  to  pecuniary  profit  Montclair  Military 
Academy  V.  State  Board  of  Assessors^  64  N.  J.  Sup.  214 
(47  Atl.  Rep.  558).  The  corporation  may  not  have  held 
the  college  with  a  view  to  direct  profit.  Indeed,  that  was 
held  in  the  case  brought  by  it  in  the  district  court  of  Polk 
county.  That  was  not  and  could  not  be  a  finding  that 
Dille,  the  applicant  herein,  did  not  so  own  and  use  the 
property  in  the  years  1899  and  1900.  For  these  reasons 
the  decree  did  not  constitute  an  adjudication  binding  on 
the  board  of  equalization  in  the  case  now  before  us.  Ap- 
plicant was  not  justified  in  relying  on  the  judgment  and 
decree  rendered  by  the  district  court  of  Polk  county  in 
purchasing  the  property.  That  decree  was  by  an  inferior 
court,  and,  unless  it  constituted  an  adjudication  of  the 
exact  question  now  in  issue,  it  does  not  constitute  an 
estoppel.  Wadev.  Travis  Co.^  174  U.  S.  509  (19  Sup.  Ot 
Rep.  715,  48  L.  Ed.  1060);  Board  of  Directors  of  Chicago 
Theological  Seminary  v.  People^  189  IlL  489  (59  N. 
E.  Rep.  977. 

The  decree  in  this  case,  holding  the  property  not  ex- 
empt., seems  to  be  correct;  and,  as  no  complaint  is  made 
of  the  amount  of  the  assessment,  the  conclusion  follows 

that  it  is  AFFIRMEOw 
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H.  H.  Abrams,  Appellant,  v.  John  A.  Sandholm.  ^iq 

^    617 

Intoxicating  Liquors:      iNJUNcmoN:      pleadinqs:      AVSRacBNTS  of      ng  ^ 

PETITION  :      AOTION  FOR  MORE  SPBOIFIO  STATEMBMT.      In  an  action       ^1*^    ^H 

1  to  enjoin  the  sale  of  liquor  by  a  registered  pharmacist  holding 
a  permit,  on  the  ground  of  illegal  sales,  the  petition  should 
specify  the  illegal  sales  complained  of,  and  a  failure  to  so 
specify  will  render  the  pleading  subject  to  a  motion  for  more 
specific  statement,  when  properly  presented,  under  Code, 
section  8630. 

Same.     Such  a  motion,  however,   will  not  lie  to  a  paragraph  of 

2  the  petition  charging  the  defendant  with  using  a  building  as 
a  place  for  the  illegal  sale  and  keeping  with  unlawful  intent. 

Appeal  from  Polk  District  Court. — Hon.   0.   P.   HolmeSi 

Judge. 

Wednesday,  February  11,  1908. 

Action  in  equity,  under  Oode,  section  2884,  to  enjoin 
defendant  from  maintaining  a  liquor  nuisance.  Defend- 
ant's motion  for  more  specific  statement  was  sustained, 
and,  plaintiff  electing  to  stand  on  his  petition,  judgment 
was  rendered  for  the  defendant,  from  which  plaintiff  ap- 
peals. — Reversed. 

K  R.  Acres  for  appellant. 

e/.  A.  McCall  for  appellee. 

McOlain,  J. — The  essential  allegations  in  the  petition 
filed  by  plaintiff  are  that  defendant  has  established,  and 
is  keeping,  using,  and  maintaining  a  certain  building, 
described,  as  a  place  for  the  sale  of  intoxicating  liquors  in 
violation  of  law,  and  as  a  place  for  the  keeping  of  intoxica- 
ting liquors  with  intent  to  sell  the  same  in  violation  of 
law;  also  that  defendant  has  heretofore,  from  day  to  day^ 
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illegally  sold  intoxicating  liquors  in  said  building  and  at 
said  place,  and  has  kept  intoxicating  liquors  in  said  build- 
ing and  at  said  place  from  day  to  day  for  the  purpose  and 
with  intent  to  sell  the  same  contrary  to  law. 

In  a  motion  for  more  specific  statement,  sworn  to  by 
defendant,  it  is  stated,  as  matter  of  fact,  that  defendant 
is  a  registered  pharmacist,  and  has  a  permit  to  keep  and 
sell  intoxicating  liquors  on  the  premises  in  the  plaintiff's 
petition  described;  and,  on  the  ground  that  the  petition 
does  not  state  when  or  to  whom  defendant  sold  intoxicat- 
ing liquors  in  violation  of  law,  defendant  asks  the  court 
that  plaintiff  be  required  to  state  in  what  way  defendant 
has  violated  the  law  relative  to  the  sale  of  intoxicating 
liquors,  and  to  specify  in  his  petition  the  illegal  sales  made 
by  defendant,  if  any  such  were  made;  giving  the  names 
of  the  persons  to  whom  said  sales  were  made,  and  the  time 
the  same  were  made,  and  the  particulars  constituting  the 
illegality  thereof. 

No  doubt,  a  general  allegation,  such  as  that  contained 
in  this  petition,  is,  in  general,  sufficient,  for  in  this  state 
the  keeping  of  intoxicating  liquor  for  sale  is  unlawful, 
I.  Pleadings:  ^^^  ^^  ^^^  defendant  desires  to  bring  himself 
of  i^tkm:  within  an  exception,  as  by  ^showing  a  permit, 
Sore°Sj^c  he  should  plead  the  fact.  At  any  rate,  it  has 
^'"*°  been  so  held  as  to  an  indictment  for  main- 
taining a  liquor  nuisance.  State  v.  Jordan^  89  Iowa,  887. 
Of  course,  as  the  mere  fact  of  the  possession  of  liquor  is 
evidence  of  keeping  for  illegal  sale  (Code,  section  2427,) 
it  would  not  be  necessary,  in  an  ordinary  case,  to  charge 
specifically  the  particular  illegal  purpose,  or  the  particular 
illegal  sales,  in  charging  the  maintenance  of  the  nuisance. 
Under  the  provisions  of  Code,  section  3680^  the  court  may, 
on  motion  of  a  party,  require  the  pleading  of  the  adverse 
party  to  be  made  more  definite  and  certain,  when  such 
pleading  is  so  indefinite  and  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  apparent.     Such 
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motion  is  required  to  point  out  wherein  the  pleading  is 
not  sufficiently  specific,  and  it  is  further  provided  that,  if 
""the  reason  for  such  demand  exists  outside  of  the  plead- 
ings, the  motion  must  state  the  same  and  be  supported  by 
Affidavit.'* 

By  the  affidavit  attached  to  his  motion,  defendant 
showed  to  the  court,  as  a  matter  of  fact,  that  he  was 
■entitled  to  keep  and  sell  intoxicating  liquors  by  virtue  of 
his  permit.  Thereupon  it  became  apparent  that  the  proof 
of  the  keeping  and  sale  of  intoxicating  liquors  in  the 
building  would  not,  in  itself,  show  that  defendant  was 
maintaining  a  nuisance.  As  a  permit  holder,  he  might 
maintain  ar  nuisance  in  various  ways, — as  by  keeping 
liquor  for  sale  without  requiring  signed  requests,  as  pro- 
vided in  Oode,  section  2394,  or  by  selling  or  giving  liquor 
to  minors  or  intoxicated  persons,  or  persons  in  the  habit 
of  becoming  intoxicated,  in  violation  of  the  provisions  of 
Oode,  section  2403.  Any  illegal  sale  by  him  as  a  permit 
holder  would  render  him  liable  to  all  the  penalties  of  the 
prohibitory  law.  Oode,  section  2399.  But  we  think  that 
when  it  was  made  known  to  the  court,  in  the  method  auth- 
orized by  the  section  relating  to  motion  for  more  specific 
statement,  that  the  petition,  so  far  as  it  alleged  illegal 
sales,  did  not,  under  the  circumstances,  contain  any  alle- 
gation of  fact  which,  if  admitted,  would  entitle  the  plain- 
tiff to  an  injunction,  then  the  lower  court  was  justified  in 
requiring  that  the  allegations  of  the  petition  be  made  more 
specific.  We  see  no  reason  why,  when  a  permit  holder  is 
charged  to  have  violated  the  law  by  making  illegal  sales, 
he  is  not  entitled  to  know  in  what  respect  it  is  claimed 
that  he  has  acted  unlawfully,  in  order  that  he  may  join 
issue  and  make  his  defense.  The  action  of  the  trial  court 
in  sustaining  the  motion  for  a  more  specific  statement,  so 
far  as  it  related  to  allegations  of  illegal  sales,  was  there- 
fore correct. 
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IL  But  in  one  paragraph  of  the  petition  it  was 
alleged  that  defendant  was  keeping,  using,  and  maintain- 
ing a  building,  described,  as  a  place  for  the  sale  of  intoxi- 

eating  liquors,  in  violation  of  law,  and  as  a 

place  for  the  keeping  of  intoxicating  liquors, 
with  intent  to  sell  the  same  in  violation  of  law.  As  to 
these  allegations,  it  would  be  evidently  impossible  for  the 
plaintill  to  stat3  when  or  to  whom  illegal  sales  were  made* 
Whether  he  maintained  the  place  for  the  purpose  of  mak- 
ing illegal  sales,  or  for  keeping  with  intent  to  make  illegal 
sales,  were  matters  within  his  own  knowledge;  and,  as  to 
the  allegations  of  this  paragraph  of  the  petition,  the 
motion  to  make  more  specific  with  reference  to  the  time 
and  persons  was  not  well  taken.  As  the  petition  appears, 
therefore,  to  have  been  good,  so  far  as  this  paragraph  waa 
concerned,  and  to  suflBciently  state  a  cause  of  action,  with- 
out the  parajrraph  alleging  illegal  sales,  the  lower  court 
erred  in  rendering  judgment  against  plaintiff,  and  its 
action  in  doing  so  is  therefore  reversed. 


.         People's  Saving  Bank,  Appellant,  v.  C.  F.  McOarthy  aki> 

128  387  Albert  Head,  Appellees. 

^^m\  '     ^ 

iluDgment  Liens:  sale  under  prior  JUDOBfENT:  SiLE  op  equity. 
EFFECT  OF  REDEMPTION  BY  GRANTEE.  A  jndgnient  wlion  ontered 
becomes  a  lieu  ou  any  present  interest  in  the  realty  of  the 
.  jndgmeut  debtor,  and  his  grantee  of  the  property  takes  it  with 
the  8an\e  limitations  and  rights  with  respect  to  redemption  a» 
possessed  by  the  judgment  debtor;  and  redemption  by  the 
grantee  from  a  sale  nnder  a  prior  jngdment  against  iiis  grantors 
will  not  devest  tlie  property  of  the  lien  of  other  valid  judg- 
ments against  his  grantors  entered  when  the  transfer  was  made. 

Appeal  from  Polk    District    CotcrL—B,o^.    Charles  A. 
Bishop,  Judge. 

Wednesday,  February  11,  1903. 
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The  facts,  in  so  far  as  material,  are  that  E.   S.   and 
Alberta  Aborn  were  owners  of  lots  11  and  12  in  block  20  of 
the  original  town  of  Ft.  Des  Moines  for  many  years  prior 
to  May  12,  1899,  when  they  conveyed  them  to  defendants. 
May  11,  1898,  Ella  Wagner  recovered  a  judgment  against 
the  Aborns  for  $88.54  and  costs,  which  was  subsequently 
assigned  to  the  plaintiff.     On  the  next  day.  May  12,  1898, 
the  premises  were  sold  under  a  general  execution  issued 
on  a  judment  against  them  and  in  favor  of  Marshall  Field 
&  Oo.    April  12,  1899,  the  plaintiff  recovered  judgment 
against  them  for  $468.91  and  costs.     The  day  of  the  con- 
veyance to  defendants.  May  12,  1899,  they  redeemed  from 
the  sheriff's  sale.     In  this  action,  plaintiff  seeks  to  have 
its  judgments  established  as  liens,  and  enforced  against 
the  lots.     The  defendants  demurred  on  the  ground  that 
the  facts  stated  did  not  entitle  the  plaintiff  to  the  relief 
demanded.     This  view  prevailed,  and,  as  plaintiff  elected 
to  stand  on  the  ruling,  the  petition  was  dismissed,  and  it 
appeals. — Reversed. 

Baily  cfe  Stipp  for  appellant. 

Dowell  cfe  Parrish  for  appellees. 

Ladd,  J. — A  judgment  becomes  a  lien  on  any  present 
interest  of  the  judgment  defendant  in  real  estate  owned 
by  him  as  soon  as  entered  of  record.  Code,  section  3801 1 
Taylor  v.  Taylor^  118. Iowa,  407.  One  of  plaintiff's  judg- 
ments  attached  the  day  before  the  sheriff's  sale  under 
Marshall  Field  &  Co.'s  judgment,  and  the  other  eleven 
months  thereafter.  Curtis  v.  Millard^  14  Iowa,  128; 
Barnes  v.  Cavanagh^  58  Iowa,  27.  Redemption  from 
this  sale  was  made  by  the  defendants  precisely  one  year 
thereafter,  and  on  the  very  day  they  acquired  the  property 
by  conveyance  from  the  Aborns.  The  effect  thereof  was 
to  extinguish  the  indebtedness  and  destroy  the  lien,  for 
the  equitable  interest  in  the  land  represented   by    the 
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sheriff's  certificate  never  ripened  into  title  by  the  execu- 
tion of  the  sheriff's  deed.  What,  then,  devested  the  liens 
of  plaintiff's  judgments?  Had  defendants  procured  an 
assignment  of  the  certificate,  and  obtained  a  sheriff's  deed 
thereon,  there  is  no  doubt,  under  the  statute,  but  that 
they  would  "hold  the  property  absolutely."  Section 4054, 
Oode.  But  the  redemption  operated  merely  to  discharge 
the  lien  of  Marshall  Field  &  Oo.'s  judgment,  and  left  the 
title  precisely  as  before.  Vamum  v.  Winslowj  106  Iowa, 
287;  Everingham  v.  Braderiy  58  Iowa,  134;  Shimer  v. 
Hammond^  51  Iowa,  401.  If  so,  then  nothing  has  occurred 
since  the  rendition  of  the  judgments  in  question  to  relieve 
the  lots  from  their  burden.  Such  is  the  doctrine  of  Curtis 
V.  JUillardj  supra^  and  it  has  not  been  impinged  in  suc- 
ceeding decisions.  True,  it  was  misapplied  in  Crosby  v. 
Elkader  Lodge^  16  Iowa,  399,  in  holding  that  redemption 
from  a  sale  for  part  of  a  judgment  by  the  owner's  grantee 
left  the  property  subject  to  the  lien  of  the  unsatisfied  por- 
tion. That  case  was  overruled  by  Clayton  v.  Ellia^  50 
Iowa,  690,  on  the  ground,  shortly  stated,  that  a  sale  under 
execution  exhausted  the  judgment  lien,  and,  when  title 
passes  to  a  third  party,  it  does  not  again  attach,  as  against 
him,  upon  redemption,  as  it  would  if  held  by  the  debtor. 
If  title  continues  in  the  debtor,  redemption  operates 
merely  to  satisfy  the  portion  of  the  indebtedness  for  which 
sold,  and  the  lien  of  the  unsatisfied  balance  of  the  judg- 
ment immediately  reattaches  to  the  realty.  Campbell  v. 
Maginnisj  70  Iowa,  589.  In  other  words,  the  right  of  re- 
demption is  secured  to  the  debtor,  exclusively,  during  the 
first  six  months  and  the  last  three  months  after  the 
sheriff's  sale,  to  protect  him  in  his  property  rights,  but  not 
to  in  any  way  assist  him  in  the  evasion  of  his  just  obliga- 
tions. He  may  arrange  with  his  creditors,  satisfy  the 
lien,  or  dispose  of  his  equity  of  redemption.  If  the  latter 
course  is  pursued,  the  grantee  takes  the  property  subject 
to  and  charged  with  all  existing  liens,  and  redemption  by 
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him  amounts  to  nothing  more  or  less  than  the  satisfaction 
of  those  from  which  such  redemption  is  made.  Indeed^ 
the  statute  expressly  provides  that  "the  rights  of  a  debtor 
in  relation  to  redemption  are  transferable,  and  the  as- 
signee has  the  like  power  to  redeem.''  Section  4061,  Code. 
The  difference  in  the  situation  of  the  debtor  and  the 
grantee  is  this:  Redemption  by  the  former  leaves  the 
realty  exposed  to  the  satisfaction  of  his  debts,  while  in 
the  hands  of  the  latter  it  is  relieved  from  all  these,  not 
existing  liens  at  the  time  of  the  transfer.  The  same  prin- 
ciple has  been  applied  to  mortgage  foreclosures.  Harms 
V.  Palmer^  78  Iowa,  446;  Todd  v.  Davey^  60  Iowa,  582. 
In  the  latter  case  appear  dicta  to  the  contrary,  as  is  made 
evident  by  the  decision  of  Campbell  v.  Maginnia^  aupray 
rendered  some  years  later.  In  Harms  v.  Palmer^  78  Iowa, 
446,  the  court  held  that  upon  the  foreclosure  of  a  mort- 
gage, and  sale  of  the  property  for  one  installment  of  the 
debt  secured,  the  grantee  of  the  mortgagor  might  redeem 
from  the  sale,  and  take  the  property  devested  from  the 
lien  of  any  unsatisfied  portion  or  installment,  and  is 
clearly  within  the  doctrine  of  the  cases  already  mentioned, 
la  Moody  v.  Funky  82  Iowa,  1,  and  Bevans  v.  Dewey^  82 
Iowa,  85,  junior  lien  holders  were  made  parties  to  the 
decree,  and  the  court  held  that,  because  of  this,  their  liens 
expired  upon  the  failure  to  redeem  from  the  sale  within 
the  period  prescribed,  and  the  mortgagor's  grantee  took 
the  land  freed  from  their  claims.  The  ground  of  the 
decision  is  thus  stated  in  Bevan^s  Case:  "We  think  her 
rights  are  the  same  as  thfey  would  have  been  had  she  fore- 
closed  her  mortgage  in  an  original  proceeding,  instead  of 
doing  so  by  means  of  a  cross-petition  in  the  action  com- 
menced by  Fullerton.  She  was  a  party  to  the  Fullerton 
decree,  and  is  chargeable  with  the  notice  of  the  sale  under 
it.  She  has  had  the  opportunity  of  redeeming  from  it, 
but  neglected  to  improve  it.  As  a  junior  incumbrancer, 
by  permitting  redemption  to  be  made,  not  by  the  judgment 
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debtor,  but  by  one  who  held  title  as  his  widow  and 
as  grantee  of  his  heirs,  she  lost  the  right  to  enforce  her 
judgment  against  the  property  so  redeemed."  See  Co- 
operative Savings  <&  Loan  A88*n  v.  Kent^  108  Iowa,  146; 
Wells  V.  Ordwayj  108  Iowa,  86. 

In  the  instant  case,  neither  plaintiff  nor  its  assignor 
were  made  parties  to  any  other  action,  nor  have  their 
liens  been  affected  by  any  decrees,  and  in  these  respects 
are  distinguishable  from  the  decisions  last  cited.  Ex- 
pressions may  be  found  in  several  opinions  somewhat 
inconsistent  with  Curtis  v.  Millard^  but  it  has  never  been 
overruled,  and,  as  already  indicated,  we  regard  it  as  sound 
in  principle.  The  judgment  creditor,  in  order  to  acquire 
the  right  of  the  certificate  holder,  must  redeem  within 
nine  months  from  the  sale.  Jack  v.  Cald^  114  Iowa,  849. 
And  on  failure  to  do  so,  his  lien  may  be  devested  by  a 
sheriff's  deed.  Nothing  in  the  Oode  indicates  that  his 
lien  is  otherwise  terminated  at  the  end  of  that  period.  In 
declaring  that  the  equity  of  redemption  is  the  subject  of 
levy  and  sale,  a  contrary  conclusion  is  necessarily  involved. 
See  Harrison  v,  Wilmering,  72  Iowa,  727,  where  such 
equity  was  sold  by  the  sheriff  eleven  months  after  the  first 
sale.     Barnes  v.  Cavanagh^  53  Iowa,  27. 

As  plaintiff's  liens  were  never  devested  by  virtue  of 
a  decree  of  court,  or  the  execution  of  a  sheriff's  deed,  and 
are  not  barred  by  any  statute,  they  may  be  enforced 
against  the  lots  of  defendants  acquired  subject  thereto. 

The  ruling  on  the  demurrer  was  erroneous,  aid  must 

be  REVERSED. 

Bishop,  0.  J.,  took  no  part. 
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W.  W.  Selley,  Appellee,  v.  American  Lubricator  Company, 

Appellant. 


no  601 

fl80      78 


Action  for  Personal  Services:     employment  by  corporation  :    evi- 

1  dencb  op.  Where  plaintiff  seeks  to  recover  for  personal  ser- 
vices under  an  alleged  contract  with  the  board  of  directors  of 
defendant  company,  evidence  of  how  he  came  to  be  identified 
with  defendant  and  of  his  employment  prior  to  the  alleged 

'  contract,  while  insufficient  to  establish  the  contract,  is  ad- 
missible as  part  of  the  history  of  the  transaction  and  explan- 
atory of  what  follows. 

Same:     contract  of  employment   shown   by  parol:    when.     A 

2  contract  of  employment  by  a  corporation  may  be  shown  by 
pa\ol  evidence  where  the  minutes  of  the  meetiilg  of  directors 
fail  to  disclose  the  employment. 

Remark  by  Court:     prejudicial  error.      A  remark  by  the  court 
8     during  the  progress  of  the  trial,  which  assumes  the  truth  of 
the  matter  in  dispute  is  prejudicial. 

Discharge  of  OfPcial   by    Directors:     recovery  of  salary:     in- 

4  STRUcnoN.  Where  a  board  of  directors,  acting  within  the 
scope  of  its  power  and  for  good  cause,  discharges  an  officer  of 
the  corporation,  no  recovery  for  the  time  subsequent  to  the 
discharge  should  be  allowed  and  the  jury  should  be  so 
instructed. 

Review  of  Act  of  Directors  in  Discharging  an  Official.     The  action 

5  of  a  board  of  directors  in  discharging  an  official  cannot  be  re- 
viewed in  an  action  by  the  official  for  his  salary. 

Recovery  by   Both    Parties:     verdict:     instruction.       Under  the 

6  issues  and  proofs  in  the  case  plaintiff  might  hav^  recovered  on 
part  of  his  claim,  and  defendant  on  part  of  its  counterclaim, 
and  it  was  error  not  to  so  instruct,  permitting  a  verdict  for 
the  one  in  whose  favor  the  larger  award  was  found,  for  the 
difference. 

Appeal  from  Polk  District  Court — Hon.  Chas.  A.  Bishop, 

Judge. 


Wednesday,  February  11,  1903. 
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Action  at  law  to  recover  on  a  contract  for  personal 
BervicQs.  Trial  to  a  jury,  verdict  for  plaintiff,  and  defend- 
ant appeals. — Reversed. 

ChaB.  L.  Powell  for  appellant. 

S.  0.  Van  Auken  and  Bowen  c&  Brockett  for  appellee^ 

Dbemer,  J. — Plaintiff  claims  in  bis  petition  that  in 
May,  1S98,  he  was  elected  a  director  of  defendant  corpor- 
ation for  the  years  1898  and  1899;  that  by  the  directors'  he 
was  elected  vice  president  for  one  year  from  May,  1898  to 
May,  1899,  at  a  salary  of  |50  per  month ;  that  his  duties  as 
such  officer  were  not  specified  by  the  board,  but  that  he^ 
as  such,  did  whatever  seemed  to  be  for  the  advantage  of 
the  corporation, — acting  as  shipping  clerk,  assisting  in 
the  manufacture  of  the  products  which  the  corporation 
was  organized  to  produce,  delivering  the  products 
to  the  depots,  assisting  in  office "  work,  etc. ;  that  he 
continued  in  this  office  and  employment  until  about 
September  1,  1898,  when  the  defendant  wrongfully 
discharged  him;  that  on  October  15th  he  was  reinstated, 
and  continued  to  work  until  December  81st,  when  he 
was  again  wrongfully  discharged.  He  asked  for  |80 
due  him  for  services  performed,  and  for  $800  damages 
for  breach  of  contract.  Defendant  admitted  plaintiff'.- 
election  to  the  offi'^es  named,  but  denied  that  his  election 
was  for  a  year,  or  for  any  other  specified  time.  It  also 
denied  that  he  was  to  receive  any  salary  for  acting  as 
vice  president.  It  admitted  that  plaintiff  was  employed 
as  assistant  superintendent  at  the  rate  of  |50  per  month 
for  services  to  be  performed  as  such,  but  denied  that  the 
employment  was  for  any  specific  length  of  time,  and 
denied  the  alleged  wrongful  discharges.  It  also  pleaded 
that  by  mutual  agreement  plaintiff  quit  work  on  Septem- 
ber 1st,   and   was  not  with  the  defendant  again  until 
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October  15th,  when  it  was  orally  agreed  between  the 
parties  that  plaintiff  should  again  enter  the  employ  of  the 
defendant  at  the  sum  of  |40  per  month  for  an  unspecified 
time,  with  the  understanding  that,  if  plaintiff  did  not 
show  himself  more  competent  to  discharge  the  duties  re- 
quired of  him,  he  should  be  discharged,  and  also  be  liable 
for  whatever  damages  he  caused  defendant  by  reason  of 
his  unskillfulness;  that  on  December  31,  1898,  it  was  mut- 
ually agreed  that  plaintiff  was  incapable  of  filling  his 
position,  and  that  he  should  surrender  it,  and  cease 
his  labor  for  defendant;  that  on  said  day  plaintiff 
sold  all  his  stock,  and  disqualified  himself  from  holding 
any  office  in  the  corporation;  that  his  stock  was  purchased 
by  the  president  of  the  association  upon  the  express  agree- 
ment and  understanding  that  plaintiff  would  go  out  of  the 
employ  of  defendant  company,  and  sever  his  connection 
therewith. 

Defendant  also  pleaded  a  counterclaim  for  damages 
suffered  by  it,  due,  as  is  alleged,  to  plaintiff's  unskillful- 
ness in  the  manufacture  of  its  products,  based  upon  the 
agreement  for  reinstatement  of  October  15th,  and  upon 
plaintiff's  general  unfitness  for  the  work  done  by  him, 
whereby  a  large  amount  of  the  product  was  lost,  and  ren- 
dered unfit  for  the  market.  Defendant  further  pleaded 
that  the  contract  pleaded  by  plaintiff  was  ultra  virus  and 
void,  for  the  reason  that  its  articles  of  incorporation  provid- 
ed that  any  employe  might  be  discharged  at  any  time.  It 
further  pleaded  that  when  plaintiff  sold  his  stock  he  became 
ineligible  to  any  office  in  the  corporation,  and  that  defend- 
ant's board  of  directors,  upon  the  happening  of  that  event, 
declared  his  positions  vacant,  and  that  plaintiff  was  not  a 
member  of  the  board  of  directors  nor  vice  president  after 
December  31, 1898.  On  these  issues  a  trial  was  had,  result- 
ing in  a  verdict  for  plaintiff  in  the  sum  of  1304.20,  which 
was  reduced  by  the  trial  court  to  |200,  and  judgment  ren- 

Vol.  119  Iowa.— 38l 
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dered  for  the  last-named  sum.  The  ease,  being  at  law,  is 
before  us,  of  course,  on  assignments  of  error,  and  this  some- 
what lengthy  statement  of  the  issues  is  essential  to  a 
proper  understanding  of  the  points  involved  and  presented. 
L  As  a  part  of  his  case,  plaintiff  testified  as  follows: 
*'I  began  working  for  the  company  in  March,  1897,  and 
continued  until  January,  1899,  except  a  month  and  a  half, 
I.  bmfloymbiit  ^^^^  September  1  to  October  15,  1898.     I  had 

So^Sl"*"     ^^  ^ral    contract    with    the    company.      Q. 

denceof.        ^j^^^^  ^^^  j^.  j^^^^y    j^    j^  December,  1896. 

(Defendant  moved  the  court  to  strike  out  the  answer  in 
regard  to  the  contract  in  1896,  for  the  reason  that  the 
pleadings  do  not  declare  upon  any  such  a  contract,  but 
declare  upon  the  express  contract  entered  into  May,  1898. 
Overruled.     Excepted  to.)     Q.  You  said   your  contract 
was  oral,  and  made  first  in  December  of  1896.      Now  you 
may  relate  the  particulars  or  circumstances  leading  up 
from  that  to  the  time  you  claim  you  were  reemployed  in 
May.     (Same  objection.     Same  ruling. )    A.  The  first  part 
of  December,  1896,  I  met  Mr.  W.  T.  McConnell  on  the 
railroad  going  home  from  Des  Moines  to  Bayard,  and  he 
told  me  about  the  company,  and  wanted  to  interest  me  in 
the  company;  and  I  told  him  I  had  no  money  to  put  in 
such  a  company  unless  I  had  some  compensation  from  it; 
that  I  could  not  live  without  it.     And  he  said,  if  I  would 
come  down  to  Des  Moines,  and  put  in  |1,500,  the  company 
would  give  me  a  salary  of  $50  per  month  as  long  as  he  and 
his  brother  had  anything  to  do  with  it.     That  they  owned 
the  principal   part  of   the  stock,  and  that  he  would  see 
that  I  was  one  of  them.  (Defendant  moved  to  strike  out 
the  above  answer  for  the  reason  that  the  testimony  is  im- 
material under  the  pleading.     Overruled.     Excepted  to. ) 
Q.  What  did  you  do?    A.  I  had  a  sale  in  February,  and 
came  down  to  Des  Moines  about  the  1st  of  March,  and  put 
in  $1,500  in  January,  and  commenced  work  for  the  com- 
pany the  1st  of  March,  18,^0,  and  they  said  they  were  hard 
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up  and  asked  if  I  would  put  in  $500  more,  and  I  did.     Q. 

Was  there  anything  said  to  you  at  or  about  that  time,  to 

the  other  officers  of  the  company,  about  you  working  on 

this  salary  that  Mr.  McOonnell  first  offered  you,  and  said 

you  should  have?     (Objected  to  as  immaterial,  and  not 

binding  on  the  defendant  unless  it  be  shown  to  be  an 

action  of  the  corporation.     Overruled.     Excepted  to. )    A. 

I  spoke  to  Mr.  Kragslow,  and  also  to  Mrs.  McOonnell,  W. 

r.  McOonnelPs  wife.     I  was  paid  for  my  services  |50  per 

month  up  to  May,  1897.     Q.  During  that  time  did  the 

directors  or  any  officer  of  the  company  object  in  any  way 

to  the  agreement  that  these  officers  had  made  with  you  for 

the  company,  or   object  to  the  payment  of  this  salary? 

(Objected  to  as  immaterial  for  the  reasons  heretofore 

stated.     Overruled.     Excepted  to.)    A.  No,  sir.  No  one 

objected.'' 

These  rulings  present  the  first  question  for  considera- 
tion. It  seems  to  us  that  this  testimony,  while  not  of 
itself  establishing  the  contract  upon  which  plaintiff  relies, 
was  admissible  in  evidence  as  a  part  of  the  history  of  the 
transaction,  and  explanatory  of  what  follows*  Of  course, 
plaintiff  could  not  recover  from  the  corporation  on  such  a 
showing,  but  this  evidence  was  admissible  as  tending  to 
throw  light  on  the  subsequent  transactions  between  the 
parties. 

To  prove  his  employment  by  defendant,  plaintiff 
dffered  the  records  of  the  meetings  of  the  board  of  directors 
and  stockholders,  which  contained  this  statement  as  oc- 
curring on  May  10,  1898:  **  Annual  meeting  of  the  stock- 
holders. *  *  *  Meeting  called  to  order,  and  at  once 
proceeded  to  ballot  for  directors.  The  following  named 
persons  were  immediately  re-elected  directors:  W.  T.  Mc- 
Oonnell, W.  W.  Selley,  A.  D.  McOonnell,  Wm.  Kragslow, 
and  A.  R.  McOonnell  ♦  ♦  *  Board  of  directors  called 
together.  *  *  *  Upon  motion  the  secretary  was  in- 
Btructed  to  cast  a  vote  for  the  re-election  of  the  old  officers. 
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Carried.  Adjourned/'  Ifc  appears  from  the  evidence 
that  plaintiff  was,  therefore,  duly  elected  as  vice  presi- 
dent, and  this  re-election  unquestionably  continued  him 
in  sueh  office. 

After  this  evidence  was  introduced,  plaintiff  was  per- 

mitted  to  show  that  at  the  time  this  meeting  was  held 

there  was  considerable  discussion  among  the  members  of 

a.  Same:  con-     the  board   regarding  his  ^  salary,  and  that  a 

pioyraent       motiou  was  made  and  carried  that  he  be  re- 

'   shown  by 

parol:  wiicn.  taiuod  at  a  salary  of  |50  per  month,  for  a 
year.  This  was  not  recorded,  and  it  is  contended  by  de- 
fendant that  the  evidence  to  prove  it  was  and  is  inadmis- 
sible, because  not  entered  of  record.  Ordinarily,  of 
course,  the  recorded  minutes  of  the  proceedings  of  a 
corporation  are  the  best  evidence  of  its  doings;  but  one 
who  enters  into  a  contract  with  such  a  corporation,  and 
performs  labor  under  such  contract,  is  not  to  be  defeated 
simply  because  the  corporation  failed  to  make  its  proceed- 
ings of  record.  If  no  minutes  are  kept,  larol  evidence  is 
admissible  to  show  what  was  in  fact  done,  and  no  one  is  to 
be  prejudiced  through  failure  of  the  recording  officer  to  do 
his  duty.  Zaleaky  v.  Iowa  Ins.  Co.^  102  Iowa,  512; 
Athearn  v.  Ind.  School  DisLj  88  Iowa,  105.  When  some 
record  is  made,  as  in  this  case,  the  presumption  is  that  it 
contains  all  the  proceedings  of  the  board;  but  this  pre- 
sumption is  not  conclusive,  and  it  may  be  shown  by 
evidence  aliunde  what  the  directors  in  fact  did.  Beach 
on  Private  Corporation,  section  295;  Thompson  on  Corpor- 
ations, volume  6,  section  777,  and  cases  cited.  Moreover, 
in  view  of  the  admissions  regarding  plaintiff  *s  employment 
found  in  defendant's  answer,  no  prejudice  resulted  in  any 
event.  Defendant  strenuously  insists  that,  as  plaintiff  al- 
leges he  was  elected  vice  president  at  a  salary  of  $50  per 
month,  he  should  not  have  been  allowed  to  show  that  he 
was  to  perform  other  duties  for  this  compensation. 
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It  is  true  that  plaintiff  made  this  allegation,  but  it 
also  appears  from  some  of  the  evidence  adduced  that  he 
was  to  have  pay  for  certain  services  to  be  performed  by 
him,  and  it  seems  to  us  to  be  entirely  immaterial  in  this 
connection  whether  in  so  doing  them  he  was  acting  under 
the  cognomen  of  vice  president  or  as  a  man  of  all  work. 
The  material  inquiry  under  the  allegations  of  the  petition 
is,  was  plaintiff  employed  to  do  work  for  a  specified  time 
at  an  agreed  compensation?  Defendant  admits  plaintiff's 
employment  in  some  capacity,  but  says  there  was  no  spec- 
ified time  of  service,  and  pleads  other  matters  to  which  we 
have  already  called  attention.  So  that,  in  no  event,  was 
there  any  prejudice  in  the  admission  of  the  evidence  as  to 
what  was  done  by  defendant  board  of  directors,  not  shown 
by  the  minutes  of  that  body.  There  is  a  practical  conces- 
sion that  there  was  no  record  made  of  plaintiff's,  employ- 
ment, for  defendant  offers  no  record  thereof,  except  that 
already  considered,  although  it  admits  that  plaintiff  was 
employed  in  some  capacity.  The  by-laws  of  the  defendant 
company  provide  that  the  board  may  fix  the  compensa- 
tion for  services  rendered  the  corporation  by  its  officers 
and  employes.  Under  this  authority,  in  view  of  defend- 
ant's admissions,  we  think  the  evidence  was  competent, 
even  if  it  be  said  that  plaintiff  was  vice]  president. 

II.  During  the  course  of  the  trial  plaintiff  testified 
that  when  he  came  back  after  being  discharged  he  went 
on  working  right  along  until  January;  that  Mr.  Manning 
3.  RBMARK  kept  the  books,  and  secured  orders,  and  went 
judiSii  WOT.  out  and  marked  the  goods.  Defendant 
moved  to  strike  out  ail  the  evidence  regarding  what  Man- 
ning did,  and  the  court  remarked:  "If  he  was  there,  and 
willing  and  ready  to  perform  his  services,  what  difference 
does  it  make  what  Manning  says?  He  had  a  contract  to 
cover  that  period  of  time,  and  was  there  ready  to  work. 
That  is  the  end  of  it."  This  statement  as  to  plaintiff's 
having  a  contract  assumed  the  truth  of  the  very  matter  in 
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issue,  and,  had  it  been  embodied  in  an  instruction  to  the 
jury,  would  manifestly  have  been  erroneous  and  prejudi- 
cial. That  it  was  a  remark  made  during  the  course  of  the 
trial  in  response  to  an  objection  made  to  evidence  in  no 
manner  tends  to  show  that  it  was  without  prejudice. 
Authorities  are  abundant  that  such  remarks  are  erroneous. 
We  do  not  cite  them,  as  they  are  familiar  to  the  profes- 
sion. It  may  be  that  some  qualification  was  made  of  the 
remark,  but,  if  so,  it  is  not  disclosed  by  the  record. 

III.  Defendant  asked  an  instruction  as  follows: 
"You  are  instructed  that  under  the  articles  of  incorpora- 
tion and  by-laws  of  defendant  corporation  the  board  of 
4.  DiscHAROB  directors  of  defendant  had  a  right  to  remove 
dfr"^to«:^^  the  plaintiff  from  his  office  of  vice  president 
SiJJ^n/  and  member  of  the  board  of  directors  for 
*  "*  ^°'  good  cause,  and  you  are  instructed  that,  ii 
they  did  remove  him  after  the  1st  of  January,  1899,  when 
it  came  to  their  attention  that  the  plaintiff  had  disposed 
of  his  stock,  then,  and  in  that  case,  plaintiff  would  not  be 
entitled  to  recover  anything  in  this  action  for  the  period 
of  time  after  the  1st  of  January,  1899."  In  view  of  one 
of  the  issues  tendered  by  defendant's  answer;  the  nature 
of  the  arrangement  as  testified  to  by  plaintiff;  the  evi- 
dence as  to  plaintiff's  sale  of  his  stock,  and  to  his  .conduct 
after  the  sale,  when  he  presented  his  account  to  the  de- 
fendant; the  provision  of  the  by-laws  of  the  corporation 
to  the  effect  that  **The  board  of  directors  may  for  good 
cause  discharge  or  suspend  any  of  the  officers  or  employes 
of  the  corporation;"  "the  board  of  directors  shall  have  the 
power  at  any  time  to  remove  one  or  more  of  their  number 
for  cause,  by  a  two-thirds  vote,  and  fill  the  vacancy  thereby 
caused,  until  the  next  annual  meeting,  of  the  stockhold- 
ers"; the  further  provisions  that  the  vice  president 
should  be  a  member  of  the  board;  the  record  of  the  pro- 
ceedings of  the  board  of  directors,  showing  that  a  vacancy 
was  declared  in  the  office  of  vice  president  and  on  the 
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board  of  directors  by  reason  of  plaintiflf's  having  sold  his 
stock,  — it  seems  to  us  this  instruction  should  have  been 
given.  The  board  had  power,  as  will  be  observed,  to  dis- 
charge for  cause  any  officer  or  employe  of  the  corporation. 
Plaintiff  was  a  member  of  that  corporation,  and  an  officer 
therein,  and  had  been  for  some  time  prior  to  his  election 
as  vice  president.  He  must,  therefore,  be  presumed  to 
have  had  knowledge  of  the  articles  of  incorporation  and 
by-laws.  He  claims  to  recover  by  reason  of  having  been 
elected  vice  president,  and  says  that  he  entered  into  the  em- 
ploy of  the  company  with  the  understanding  that  he  should 
have  150  per  month  so  long  as  he  remained  with  or  held 
stock  in  the  company.  His  claim  to  compensatoin  ^s  bot- 
tomed on  the  thought  that  he  was  elected  vice  president  of 
the  company  for  the  full  period  of  one  year,  and  that  the 
services  he  performed,  while  not  fixed  by  the  by-laws, 
were  required  of  him  by  the  company  as  an  incident 
to  his  office. 

Und.r  this  state  of  facts,  we  think  the  instruction 
asked,  or  one  like  it,  should  have  been  given.  If  plaintiff 
was  elected  vice  president  of  the  company  for  a  year,  his 
election  was,  of  course,  subject  to  and  governed  by  the  by- 
laws, of  which  ho  is  conclusively  presumed,  by  reason  of 
his  connection  with  the  company,  to  have  had  knowledge 
when  he  was  elected  to  the  office.  It  is  admitted  that  he 
Bold  all  of  his  stock  in  the  company,  and  it  is  also  shown 
that  he  was  deposed  for  that  reason  as  a  director  and  vice 
president  of  the  company  at  a  meeting  held  by  the  board 
of  directors  on  January  11,  1899.  This  was  done  because 
he  had  sold  all  of  his  stock.  That,  it  seems  to  us,  was 
good  cause  for  deposing  plaintiff.  At  any  rate,  the  board 
BO  treated  it,  and,  having  the  power  of  discharge,  its  pro- 
ceedings are  not  subject  to  review  in  this  form  of  action. 
5:  REVIEW  of  See,  as  sustaining  our  conclusions  on  this 
torsindis-      brauch  of  the  case,  Beach  on  Oorporations, 

cburnng  an 

oAdai.         section  223,  and  cases  ^cited;  Stobo  v.  Davis 
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54  IlL  App.  440;  Oglesby  v.  Attrill,  105  U.  S.  605  (26  L. 
Ed.  1186);  Wood,  Master  and  Servant,  p.  274;  Hunter  v. 
Ins.  Co^  26  La.  Ann.  18;  Douglass  v.  Ins.  Oo.y  118  N.  T. 
484  (28  N.  E.  Rep.  806,  7  L.  R.  A  822). 

IV.  Defendant  asked  an  instruction  to  the  effect 
that  plaintiff  could  not  recover  without  showing  that  a 
resolution  was  passed  by  its  board  of  directors  prior  to  the 
rendition  of  the  services,  because  the  articles  of  incorpor- 
ation and  by-laws  did  not  provide  for  compensation  to  any 
of  the  ofScers  of  the  corporation.  Conceding  this  to  be 
the  rule,  which,  under  the  peculiar  allegations  of  plain- 
tiff's  petition,  we  think  must  be  true  {Bank  v.  Elliott^  65 
Iowa,  104;  Brown  v.  Ice  Co.^  118  Iowa,  615;  Carrothers  v. 
Springs  Co.^  61  Iowa,  681),  still  we  find  that  the  trial  court 
instructed  in  accord  with  defendant's  contention  on  this 
branch  of  the  case,  and  told  the  jury,  in  effect,  that  plain- 
tiff could  not  recover  without  showing  his  employment  by 
defendant  at  a  fixed  salary  for  a  definite  time. 

V.  The  trial  court  charged  the  jury,  in  its  seventh 
instruction,  as  follows:  "If  you  have  found  that  the 
plaintiff  is  entitled  to  recover  on  his  cause  of  action  as 
6.  RECOVERY      stated  by    him,  and  having  ascertained  the 

by  both 

parties:  ver-    amount  that  he  is  entitled  to  recover,  then 

diet:  instruc- 
tion, you  will  return  your  verdict  for  the  plaintiff 

for  the  amount  you  so  find  him  entitled  to.  If  you  have 
found  plaintiff  not  entitled  to  recover  upon  his  cause  of 
action,  but  that  defendant  is  entitled  to  recover  upon  its 
counterclaim,  then  you  will  return  your  verdict  in  favor 
of  defendant  for  the  amount  you  so  find  in  his  favor.  If 
you  find  neither  party  entitled  to  recover,  then  you  may 
return  a  verdict  generally  for  the  defendant.''  The  de- 
fendant's counterclaim  was  submitted  on  the  theory  that 
there  could  be  no  recovery  thereon  against  plaintiff  unless 
it  (defendant)  established  the  alleged  agreement  of  October 
15th,  pleaded  by  it  in  the  counterclaim,  and  it  further 
appeared  that  there  was  no  prior  agreement  for  service  for 
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a  fixed  period  of  time.  It  is  insisted  that  the  jury  should 
not  have  been  told,  as  in  these  instructions  that,  if  plaintiff 
established  the  contract  as  alleged  by  him,  theriB  could  be  no 
recovery  on  defendant's  counterclaim,  and  that^def endant 
could  not  recover  on  its  counterclaim  if  plaintiff  had  a  right 
of  action  on  his  original  contract.  The  exact  contention 
here  is  that  under  the  issues  and  the  proofs  plaintiff  might 
have  recovered  for  part  of  his  claim  and  defendant  for 
part  of  his  counterclaim,  and  that  an  instruction  should 
have  been  given  permitting  a  recovery  by  each  on  his  cause 
of  action,  and  directing  a  verdict  returned  for  the  one  in 
whose  favor  the  larger  amount  was  found  for  the  differ- 
ence between  the  two  awards.  This  contention  is  sound. 
Plaintiff  may  have  had  a  right  to  recover  on  his  cause  of 
action  for  loss  of  employment  from  September  1  to  October 
16,  1898,  and  still  have  been  liable  for  damages,  on  the 
counterclaim  occurring  after  October  15th,  under  the  al- 
leged agreement  with  relation  to  services  thereafter. 
Under  the  instruction  as  given,  however,  the  jury  was 
obliged,  in  the  event  it  found  for  plaintiff  at  d;ll,  to  disal- 
low defendant's  counterclaim  in  toto.  That  this  was 
prejudicial  to  the  defendant  is  manifest,  we  think,  from 
what  has  already  been  said. 

Some  other  rulings  are  complained  of,  but,  as  the 
questions  presented  are  not  likely  to  arise  on  a  retrial,  we 
do  not  consider  them. 

For  the  errors  pointed  out,  the  judgment  must  be 

BEVBBSED. 
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Mabgabbt  Oonnell  et  aL^  Appellees,  v.    John  Oonnbll^ 

Appellant. 

Admissibility  of  Transcript  of  Evidence,     impbaohment.      A  trans- 

1  oript  of  the  evidenoe  of  a  witness  on  a  former  trial  is  inadmis- 
sible for  the  purpose  of  imi)eaohment  on  a  subsequent  trial, 
where  the  same  is  not  certified  to  contain  *  'the  whole  of  the 
shorthand  notes  of  the  evidence  of  such  witness"  as  required 
by  chapter  9,  Acts  27th  General  Assembly. 

Same:     prbjudiol^ll  error.     Wliere  a  transcript  of  the  eyidence 

2  of  a  witness  on  a  former  trial  is  erroneously  admitted  to  im- 
peach such  witness  and  is  contradictory  to  evidence  given  on  the 
same  subject  on  the  trial  in  progress,  the  error  is  prejudicial. 

New  Trial.     Newly  discovered  evidence  which  is  merely  oumula- 

8     tive  will  not  support  a  motion  for  a  new  trial,  nor  will  a  new 

trial  be  granted  after  the  term  at  which  the  action  was  tried, 

under  Code  section  4092,  where  the  grounds  of  the  petition 

were  known  before  the  trial. 

Appeal  from  Sioux  District  Court. — Hon.  J.  F.  Olivbr  and- 
Hon.  Geo.  W.  Wakefield,  Judges. 

Wednesday,  February  11,  1908. 

The  main  action  is  one  for  the  conversion  of  personal 
property.  There  was  a  verdict  and  judgment  therein  for 
the  plaintiff,  from  which  the  defendant  appealed  on  the 
28d  day  of  May,  1900.  After  the  judgment  was  rendered 
against  him,  the  defendant  filed  a  petition  for  a  new  trials 
the  facts  of  which  were  tried  and  determined  adversely  to 
him  in  June,  1900,  and  from  that  judgment  he  also  appeals. 
— Reversed. 

0.  Klay  and  John  Cormell  tor  appellant. 

G.  A.  Gibson  for  appellees. 
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Sherwin,  J. — The  only  question  for  determination  in 

the  main  case  is  whether  a  portion  of  a  transcript  of  the 

I.  ADMisaiBii^    testimony  of  the  defendant  in  another  case 

cript  of  cvi-    was  properly  admitted  in  evidence  for  im- 

dence:  im- 
peachment    peaching  purposes.     The   certification  of  the 

transcript  failed  to  show  "that  the  whole  of  the  shorthand 
notes  of  the  evidence"  of  the  defendant  was  contained  in 
the  transcript,  as  provided  by  chapter  9  of  the  Acts  of  the 
27th  General  Assembly,  and  the  record,  fairly  construed, 
shows  conclusively  that  timely  objection  was  made  to  the 
offer  of  such  transcript,  and  that  it  was  based  upon  the 
ground  herein  indicated.     That  the  transcript  offered  was- 
incompetent  clearly  appears  from  the  language  of   the 
statute,  because,  while  it  provides  for  the  use  of  a  duly 
certified  transcript  of  the  evidence  in  a  retrial  of  the  case 
or  proceeding  in  which  the  same  was  taken,  "and  for  pur- 
poses of  impeachment  in  any  case,"  it  also  specifically 
denies  its  use  "unless  it  shall  appear  from  the  certificate 
of  verification  thereof"  that  it  contains  "the  whole  of  the 
shorthand  notes  of  the  evidence  of  such  witness."    See^ 
also,  Boyd  v.  First  National  Bank^  25  Iowa,  255. 

Moreover,  the  appellee  concedes  that  the  transcript 
was  incompetent,  but  contends  that  no  prejudice  resulted 
to  the  defendant  from  its  use  for  impeaching  purposes, 
a.  Same:  pre-     But  the  tostimonv  read  therefrom  was  entirely^ 

judicial  er-  * 

«>r.  different  from  and  contradictory  of  the  testi- 

mony given  by  the  defendant  on  the  same  subject  on  the 
trial,  and,  if  considered  by  the  jury,  as  we  must  presume 
it  was, could  not  have  been  otherwise  than  prejudicial  to  the 
defendant.  This  clearly  appears  from  the  record  before 
us,  and  on  account  thereof  the  judgment  must  be  reversed. 
The  petition  for  a  new  trial  in  the  court  below  was 
based  ux>on  some  fifteen  different  grounds,  most  of  which  be- 
come immaterial  in  view  of  a  retrial  of  the  case,  except  a& 
J.  NBw  trial,      they  may  appear  so  for  the  purpose  of  deter* 
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mining  the  question  of  costs.  A  careful  examination  of 
the  very  complicated  and  imperfect  record  and  argument 
presented  on  this  branch  of  the  case  shows  quite  conclu- 
sively that  there  was  no  error  in  denying  a  new  trial  on 
the  petition.  The  allegation  of  fraud  in  procuring  the 
original  jud<^ment  was  not  sustained  by  the  evidence,  and 
the  newly  discovered  evidence  alleged  was  merely  cumula- 
tive, and  hence  presented  no  ground  for  a  new  trial.  All 
of  the  other  grounds  relied  upon  were  known  to  the  de- 
fendant before  the  trial  of  the  main  case,  and  did  not 
constitute  the  statutory  basis  for  a  new  trial  upon  petition 
under  section  4092  of  the  Oode. 

The  order  refusing  a  new  trial  upon  the  petition  is 
therefore  affirmed  at  the  costs  of  the  appellant,  and  in 
the  main  case  the  judgment  is  reversed. 


AuLOKG  Brown,   Appellee,   v.   0.   L.  Ward  and  Warren 
1119  604  Gleason,  Appellants,  and  0.  L.  Ward,  Appellant,  v. 

AtJLONO  Brown,  Appellee. 

Landlord  and  Tenant:  oonstruotion  of  lease :  right  to  removb 
fixtures.  The  defendant  Ward,  owner  of  the  mill,  sold  a 
half  interest  to  plaintiff,  receiving  part  of  the  price,  but  at  the 
1  time  made  no  conyeyance.  Two  years  later  Ward  leased  the 
whole  property  with  the  provisions  that  the  lessee  should  re- 
pair the  mill,  put  it  in  good  condition  and  keep  it  running 
for  the  accomodation  of  the  public ;  that  if  the  lessee  should 
at  any  time  suffer  loss  to  the  property  through  neglect  to  keep 
it  in  good  order  he  would  surrender  the  premises  in  as  good 
condition  as  it  then  was,  natural  wear  and  decay  excepted, 
and  if  lessor  should  sell  x>ending  the  lease,  lessee,  on  notice, 
would  give  up  ix>B8e8sion  on  payment  of  *  'the  true  value  of 
any  machinery  or  improvements  then  being  upon  the  premises 
or  with  the  privilege  to  remove  the  same  therefrom. ' '  The 
lessee  retained  possession  xmtil  the  expiration  of  his  term, 
prior  to  which  the  grantee  of  the  half  interest  procured  a  de- 
1     for  specific  performance.     Held,   that  in  an  action  by 
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such  grantee  for  partition  and  an  accounting,  the  lessee  waa 
not  entitled  under  the  terms  of  the  lease  to  remove  the  ms^ 
chinery  put  in  the  mill  by  him. 

Reformation  of  a  Lease.     Equity  will  reform  a  lease  where  it  it 

2     clearly  and  satisfactorily  shown  that  the  instrument  fails  to 

express  the  mutual  understanding  of  the   parties,  when  given 

a  legal  construction,  though  in  language  selected  by  themselyes* 

Appeal  from  Buena  Vista  District   Court. — Hon.   A.   D.^ 
Bailie,  Judge. 

Wednesday,  Ferruary  11,  1908. 

Both  actions  were  begun  for  the  partition  of  certain 
real  estate,  and  were  consolidated  for  the  purposes  of  triaL 
From  the  decree  entered,  Ward  and  Qleason  appeal. — 
Modified  and  aMrmed. 

F.  F.  Faville  and  Healy  <&  Healy  for  appellants. 

Carr  <&  Parker  and  F.  H.  Helsell  for  appellee. 

Weaver,  J. — The  history  of  this  case,  which  is  some- 
what obscured  by  the  variety  and  number  of  the  pleadings 
filed,  may  be  stated  as  follows:  In  the  year  1888,  Ward^ 
being  the  owner  of  certain  lots  and  gristmill  in  the  town 
of  linn  Grove,  entered  into  an  agreement  to  sell  and  con- 
vey a  half  interest  therein  to  plaintiff.  A  part  of  the 
purchase  price  was  paid,  but,  no  conveyance  having  been 
made  or  delivered,  plaintiff,  in  1894,  brought  an  action 
against  Ward  asking  specific  performance  of  the  agreements 
and  for  an  accounting  for  rents.  The  district  court  found 
plaintiff  entitled  to  a  conveyance  upon  payment  by  her  ot 
a  certain  balance  of  the  purchase  price  appearing  to  be 
yet  due.  On  appeal  to  this  court  that  decree  was  afSrmed. 
Brown  v.  Ward^  110  Iowa,  128.  Thereafter,  the  provisions 
of  said  decree  having  been  complied  with,  these  proceed- 
ings were  instituted  for  partition.  To  avoid  confusion  in 
reference  to  the  consolidated  cases,  the  word  "plaintiff,'^ 
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as  used  in  this  opinion,  will  apply  to  Brown  alone,  and 
the  word  •'defendants"  to  Ward  and  Gleason. 

In  the  year  1890 — two  years  after  the  date  of  the 
itgreement  between  Ward  and  plaintiff  for  the  sale  of  the 
property,  and  four  years  before  the  commencement  of  this 
action  for  its  specific  performance — Ward  leased  the  prop- 
erty to  the  defendant  Gleason  and  one  Sitz.  The  lease 
was  in  writing,  and,  omitting  some  immaterial  provisions, 
is  in  the  following  words:  "This  agreement,  made  and. 
entered  into  this  4th  day  of  June,  A.  D.  1890,  witnesseth: 
That  0.  L.  Ward,  of  Buena  Vista  county,  state  of  Iowa, 
does  hereby  lease  and  rent  unto  Warren  Gleason,  of  Buena 
Vista  county,  Iowa,  the  folio wing'^described  premises,  to 
wit,  the  property  known  as  the  'linn  Grove  Mill  Prop- 
erty,' together  with  the  mill  and  the  fixtures  thereon  and 
the  privileges  and  appurtenances  thereto  belonging;  to 
hold  for  a  term  of  ten  years,  commencing  on  the  24th  day 
of  June,  1890;  to  be  used  for  the  purpose  of  milling.  The 
said  lessees  agree  to  hire  and  rent  the  said  premises  and 
pay  for  the  same  as  follows:  Two  hundred  and  fifty 
dollars  a  year  after  date,  and  two  hundred  and  fifty  dol- 
lars annually  thereafter  during  the  continuance  of  this 
lease;  and  as  a  further  consideration  for  the  use  of  said 
property  the  said  lessees  agree  to  repair  said  mill,  and  put 
the  same  in  good  condition  for  manufacturing  flour  and 
feed  of  the  best  quality,  within  one  year  of  date  hereof, 
and  to  keep  the  dam  and  fixtures  in  good  condition,  and 
to  keep  the  said  mill  running  during  a  reasonable  portion, 
of  the  time  for  the  accommodation  of  the  public.  The 
said  lessees  further  covenant  with  the  said  lessor  that, 
•  *  *  should  they  fail  to  perform  any  act  agreed  to  be 
performed,  or  if  at  any  time  they  shall  cause  or  suffer  any 
loss  to  any  of  the  buildings  or  other  property  belonging  to 
the  said  lessor,  through  negligence  or  by  their  failing  to 
keep  the  same  in  good  order,  or  by  their  failing  to  do  their 
workin  a  good  and  workmanlikemanner,then  they  authorize 
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the  said  lessor,  at  his  option,  to  take  possession  of  the 
above-described  property,  and  declare  this  lease  at  an  end, 
*  *  *  and  that  they  will  surrender  peaceable  possession 
of  the  said  premises  in  as  good  condition  as  the  same  are 
cow,  or  may  be  at  any  time  placed  by  said  lessor,  the  usual 
wear  and  decay  alone  excepted.  *  *  *  It  is  also  agreed 
that,  should  owner  or  lessor  of  said  premises  herein  de- 
scribed sell  or  dispose  of  same  prior  to  the  expiration  of 
this  lease,  the  lessees  will  surrender  and  release  all  their 
right,  title,  and  interest  acquired  under  this  instrument 
upon  sixty  days'  notice  and  the  payment  to  them,  their 
heirs  or  legal  representatives,  the  true  value  of  any  ma- 
chinery or  improvements  then  being  upon  said  premises 
belonging  to  them,  or  with  the  privilege  to  remove  the 
same  therefrom." 

At  the  date  of  this  lease  the  mill  building  was  in  a 
worn  and  dilapidated  [condition,  and  the  machinery  and 
^xtutes  of  an  antiquated  pattern.  Taking  possession 
under  their  lease,  Gleason  and  Sitz  proceeded  to  put  the 
mill  in  repair,  and  placed  therein  new  machinery  to  a 
value  of  $8,000  to  $4,000.  A  year  or  two  later  Sitz  sold  his 
interest  in  the  property  to  Gleason,  who  continued  therein 
until  near  the  expiration  of  the  term  of  the  lease  and  after 
the  commencement  of  the  partition  proceedings.  Plaintiff 
made  Gleason  a  defendant  in  said  proceedings,  alleging 
that  the  machinery  and  improvements  placed  upon  the 
premises  by  the  lessees  were  not  removable  by  them,  and 
asking  that  they  be  enjoined  from  attempting  such  re- 
moval. Before  any  injunction  was  issued,  Gleason  did 
remove  most  of  the  machinery  which  had  been  placed  in 
the  mill  by  himself  and  Sitz,  and  stored  it  in  a  building 
belonging  to  Ward.  Plaintiff,  by  supplemental  petition, 
charges  this  act  as  waste,  and  alleges  that  it  was  commit- 
ted pursuant  to  a  conspiracy  between  Gleason  and  Ward, 
and  asks  to  have  her  damages  made  a  lien  upon  Ward's 
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interest  in  the  property.  She  also  claims  an  accounting 
for  the  rents  accrued  after  the  date  of  the  decree  in  the 
former  action. 

The  contention  of  the  defendant  Qleason,  acquiesced 
in  by  Ward,  is  that  by  a  proper  construction  of  the  lease 
the  title  to  the  machinery,  with  the  right  to  remove  the 
same  during  the  term,  remained  in  the  lessees,  and  that, 
if  such  be  not  its  import,  then  it  fails  to  express  the  true 
meaning  of  the  agreement  between  the  parties,  and  should 
be  reformed  accordingly.  The  district  court  found  for  plain- 
tiff that  Ward  was  indebted  to  her  in  the  sum  of  $461.98 
for  rents  accrued  since  the  decree  in  the  former  action,  and 
that  the  machinery  and  improvements  were  not  rightfully 
removable  by  the  tenant,  who  was  enjoined  from  further 
interference  therewith.  It  was  also  adjudged  that  the 
property  had  beei^  injured  by  the  removal  of  the  ma- 
chinery, that  Ward  was  equally  responsible  with  Gleason 
therefor,  and  that  plaintiH's  damages  in  the  sum  of.  $150 
be  also  made  a  lien  on  Ward's  interest  in  the  common 
property. 

I.     In  the  opinion  of  a  majority  of  the  court,  the  con* 
struction  of  the  written  lease  as  contended  for   by   the 
plaintiff  is  correct,  and  that,  if  the  contract,  as  thus  made, 
coNSTRDc-      ^^  ^^  ^^  enforced,  the  machinery  and  fixtures^ 
right  to  V*^^**'  p'aced  in  the  mill  by  the  lessees  must  be  treated 
move  fixtures,  ^g  the  property  of  the  lessor.     This  conclu- 
sion would  be  decisive  of  the  main  points  of  controversy 
in  the  case  but  for  the  further  contention  of  the  defend- 
ants that  the  written  instrument  under  such  construction 
fails  to  embody  or  represent  the  agreement  of  the  parties, 
and  should  be  so  reformed  as  to  permit  the  removal  by  the 
tenants  of  said  property  as  trade  fixtures. 

IL  Qleason,  Sitz,  and  Ward  are  the  only  witnesses 
having  personal  knowledge  of  the  negotiations  leading  up 
to  the  lease.  Gleason  is,  of  course,  interested  in  securing 
such  reformation,  but,  so  far  as  the  record  discloses,  Sitz. 
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has  no  interest  whatever  in  the  result  of  the  suit,  while 
s.  reforma-  Ward's  interest  is  presumably  in  the  success 
TioNoficLe.  ^f  plaintiff.  All  these  men  agree  in  the 
statement  that  it  was  the  mutual  understanding  and  agree- 
ment that  the  new  machinery  and  trade  fixtures  put  in 
the  mill  by  the  lessees  should  be  removable  by  them  at 
the  end  of  the  term,  and  that  the  writing  was  executed  by 
them  in  the  belief  that  such  was  to  be  the  legal  effect.  To 
find  otherwise  is  to  say  that  these  three  men  have  com- 
mitted conscious  and  willful  perjury.  If  they  tell  the 
truth  (and  we  think  we  are  bound  to  believe  them),  and 
the  writing  is  to  be  so  interpreted  as  to  defeat  their  purpose 
and  understanding  at  the  time,  it  should  be  reformed. 
The  mere  fact  that  the  writing  was  read  over  to  and  un- 
derstood by  the  parties  at  the  time  they  signed  it  is  not 
controlling  against  such  a  claim.  If  the  language,  even 
though  it  be  that  selected  by  the  parties,  when  given  a 
legal  construction,  fails  to  express  or  defeats  their  mutual 
.  intent  and  agreement,  equity  will  reform  it.  StaiFord  v. 
Fetters^  C5  Iowa,  484;  Reed  v.  Root^  59  Iowa,  859;  Turpin 
V.  Oreaham^  106  Iowa,  187;  Jamison  t).  Ins.  Co,<^  85  Iowa 
229;  Green  Bay  Co.  v.  Hewitt^  62  Wis.  816  (21  N.  W.  Rep. 
216,  22  N.  W.  Rep.  588). 

To  justify  a  reformation,'  the  mistake  must,  of  course, 
be  clearly  and  satisfactorily  shown ;  but  it  is  diflScult  to 
conceive  how  it  can  ever  be  more  clearly  established  than 
by  the  concurrent  testimony  of  every  witness  having  any 
knowledge  of  the  facts,  supported,  as  we  have  seen,  by  the 
practical  construction  given  the  contract  by  all  the  parties 
thereto  over  a  long  period  of  years.  It  is  urged  that. the 
testimony  tends  to  show  that  the  rent  of  the  mill  was 
worth  $600  or  more  per  year,  and  that  the  claim  of  the 
lessees  is  therefore  improbable.  True,  some  of  the  wit- 
nesses so  estimate  the  value  of  the  rent,  while  others  place 
it  at  $250;  but  it  must  be  borne  in  mind  that  all  these 
Vol.  119  Iowa.--89, 
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estimates  are  based  upon  the  mill  property  as  repaired  by 
the  lessees  with  the  machinery  placed  therein  by  them; 
while  the  testimony  tends  to  shows  that  in  the  condition 
in  which  it  was  received  by  them  the  property  was  practi* 
cally  without  any  rental  value.  In  the  absence  of  a  clear 
expression  to  that  effect,  it  is  hardly  reasonable  to  con- 
clude that  the  lessees  intended  to  pay  a  rent  based  not 
alone  upon  the  improved  power,  but  upon  the  machinery 
added  by  themselves  to  the  mill,  and  at  the  same  time 
transfer  the  ownership  of  the  machinery  to  the  lessor.  Is 
it  not  more  reasonable  to  say  that  these  parties,  the  lessor 
with  an  unproductive  water  power  and  building,  and  the 
lessees  with  the  unproductive  mill  machinery,  sought,  by 
means  of  this  lease,  to  put  both  to  a  valuable  use?  By  this 
device  the  lessor  secured  the  repair  of  the  mill  and  the  main- 
tenance of  the  buildings  and  dam  and  a  yearly  return  of  $250 
for  property  which  otherwise  was  without  rental  value, 
while  the  lessees  were  enabled  to  meet  this  outlay  by  the 
opportunity  thus  afforded  for  employment  for  their  ma- 
chinery and  personal  skill.  This  result  works  no  wri  ng  to 
the  plaintiff.  She  made  her  contract  to  purchase  the  mill 
in  its  original  condition.  She  has  contributed  nothing  to 
its  improvement,  but  has  already  received  substantial 
profits  from  the  improvements  made  by  others,  and  now 
receives  the  property  as  she  purchased  it,  with  everything 
since  placed  thereon  in  the  way  of  repairs.  There  is  no 
legal  or  equitable  reason  for  giving  her  the  machinery  used 
by  the  lessees  in  operating  the  mill  unless  there  be  some 
valid  contract  or  agreement  vesting  such  right  in  her;  and 
we  find  none. 

It  follows  that  the  decree  of  the  district  court  must 
be  modified  by  vacating  so  much  of  the  decree  of  the  dis- 
trict court  as  finds  the  plaintiff  entitled  to  any  interest  in 
the  machinery  placed  in  the  mill  by  the  lessees,  and  en- 
joins defendants  from  interference  therewith;  also  by 
vacating  and  setting  aside  the  finding  of  damages  in  plain- 
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tiff's  favor  for  alleged  waste  in  removing  such  machinery. 
In  all  other  respects  the  decree  of  the  district  court  is 
aflSrmed,  with  leave  to  appellants  to  apply  in  the  district 
court  for  a  retaxation  of  the  costs  there  accrued.  Oosts  of 
this  court  to  be  taxed  to  appellee. — Modified  and  affibhbd. 


Mii^NiB  M.  Glanz,  Appellee,  v.  Ohioago,  MiLWAnKSB  &  St.    /ng  an 
Paul  Kailwat  Oompaht,  Appellant.  ~— 

Railroads:  SBTTiNa  OUT  FIRB :  nboijobnob:  bvidbnob.  It  ap- 
I  peared  from  the  evidence  that  defendant's  engine  set  the  fiie  on 
plaintifiF*8  premises,  and  also  one  about  twenty  rods  distant, 
and  that  sparks  from  the  engine  ''went  about  seven  rods  from 
the  track. ' '  There  was  also  some  testimony  that  defendant  was 
asing  slack  coal,  which  on  aooonnt  <  f  the  dryness  of  the  weather 
was  dangerous  to  use,  and  while  of  itself  not  amounting  to  neg- 
ligence, but  taken  in  connection  with  the  other  evidence,  was 
sufficient  to  take  the  case  to  the  jury. 

Attempt  to  Extinguish  Fire:     proxiha.te  cause  of  injury.     A  fire  i 
2     started  by  the  negligent  operation  of   a  railway  engine  is  the  I 
proximate  cause  of  an  injury  received  by  one  using  reasonable 
care  in  attempting  to  extinguish  it,  whether  the  injury  result 
from  actual  contact  with  the  fire  or  over- exertion. 

Instruction:     refusal  to  oiVB :     prbsumptiok.     In  the  absence  of 
8     a  showing  of  necessity  for  an  instruction,  it  will  be  presumed 
on  appeal  that  the  court  proi>erly  refused  it. 

Appeal  from  Delaware  District  Court — Hon.  Franklin  0, 
Platt,  Judge. 

Wednesday,  Fbbruary  11,  1908. 

AonoN  at  law  to  recover  damages  caused  plaintiff  and 
her  property  through  a  fire  set  out  by  a  locomotive  being 
operated  on  defendant's  line  of  road.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
— Afiirmed. 
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J.  C.  Cooky  H.  Loomia  and  E.  O.  Perkins  for  appellant. 
Bronaon  cfe  Carr  for  appellee. 

Deemer,  J. — The  petition  is  in  three  counts.  In  the 
first.,  plaintiff  asked  damages  for  injuries  done  her  property; 
in  the  second,  compensation  for  services  in  extinguishing 
the  fire;  and  in  the  third,  damages  for  personal  injuries 
received  by  her  in  endeavoring  to  extinguish  the  fire.  The 
second  count  was  not  submitted,  but  the  first  and  third 
were,  resulting  in  a  verdict  for  plaintiff  in  the  sum  6f 
$569,  which  was  reduced  by  order  of  the  trial  court  to  $369. 

Little  or  no  complaint  is  made  of  the  rulings  of  the 
trial  court  with  reference  to  the  first  count  of  the  petition. 
The  rule  announced  in  Oreeniield  v.  C.  <&  N.  W.  By.  Co.y 
88  Iowa,  270,  and  other  like  cases,  is,  however,  again  chal- 
lenged in  a  general  way.  SuflBce  it  to  say  with  reference 
to  that  case  that  it  has  been  too  long  adhered  to,  to  justify 
us  now  in  disturbing  it.  The  doctrine  there  announced 
has  been  established  in  many  other  jurisdictions,  and 
seems  to  be  adopted  by  the  text-writers  as  correct.  See 
Thompson  on  Negligence,  vol.  2,  sections  2285-2287,  and. 
2289,  and  cases  cited. 

Many  complaints  are  made  of  rulings  as  to  the  third 
count.  The  trial  court  instructed  with  reference  to  this 
that  there  was  no  presumption  of  negligence  on  the  part 
of  the  company  in  setting  out  the  fire,  and  that  the  burden 
was  on  the  plantiff  to  show  that  the  fire  occurred  by  reason 
of  negligence  on  the  part  of  the  defendant,  either  in  the 
construction  or  in  the  operation  of  its  engine.  Right  or 
wrong,  this  must  be  accepted  as  the  law  of  the  case.  It 
was  given,  no  doubt,  in  view  of  the  change  made  in  the 
"fire  statute"  by  the  Code  of  1897.  Compare  section  2056 
of  that  Code  and  section  1289  of  the  Code  of  1878.  We  are 
not  required  or  permitted  at  this  time  to  express  our  views 
regarding  this  change,  but  must  accept  the  law  as  given  by 
the  court  as  a  correct  interpretation  of  the  new  statute. 
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Defendant  contends  that  there  is  no  evidence  to  sus- 
tain that  part  of  the  verdict  awarding  damages  for  personal 
injuries.     In  anwser  to  special  interrogatories,  the  jury 
I.  SBTTiNo  out    ^ou^d  thftt  there  was  mismanagement  of  the 
Icnoe:"^?^    engine,  and  that  the  coal  used  in  the  locomo- 
"****  tive  which  set  out  the  fire  was  not  such  as 

reasonable  care  and  prudence  demanded.  It  also  found 
that  the  engine  was  properly  equipped  with  spark  arrest- 
ers, and  that  these  devices  were  in  good  repair  at  the  time 
the  fire  was  set  out  The  trial  court,  in  its  instructions, 
practically  eliminated  the  statute,  in  so  far  as  the  third 
count  of  the  petition  was  concerned,  and  submitted  this 
count  on  the  theory  of  defendant's  common-law  liai)ility ; 
and,  in  determining  the  sufSciency  of  the  evidence  to  sup- 
port the  verdict  on  this  count,  we  must  be  governed  by 
common  law  principles  and  rules.  Before  the  enactment  of 
the  fire  statute,  we  had  uniformly  held  that  negligence 
would  not  be  presumed  from  proof  of  the  setting  out 
of  a  fire  alone.  Se6  McCummons  v.  C.  &  N.  TT.  Ry.  Co,^ 
33  Iowa,  187;  Oandy  v.  C.  (&  N.  W.  E.  JR. ^  80  Iowa,  420. 
We  quote  the  following  from  the  Gandy  Caae^  as  stating 
the  rule  for  this  case  in  this  state,  in  the  absence  of 
statute:  "The  plaintiff  must  aver  negligence,  and,  of 
course,  the  burden  of  proving  it  is  upon  him;  and,  as  the 
mere  fact  of  injury  does  not  in  any  other  case  prove  negli- 
gence or  other  wrong  upon  the  defendant,  so  it  does  not 
in  this.  But  as,  in  the  nature  of  the  case,  the  plaintiff 
must  labor  under  difficulties  in  making  proof  of  the  fact 
of  negligence,  and  as  the  fact  itself  is  always  a  relative 
one,  it  may  be  satisfactorily  established  by  evidence  of 
circumstances  bearing  more  or  less  directly  upon  the  fact 
of  negligence,  which  might  not  be  satisfactory  in  other 
cases,  free  from  difficulty,  and  open  to  clearer  proofs;  and 
this  upon  the  general  principles  of  evidence,  which  hold 
that  to  be  sufficient  or  satisfactory  which  ordinarily  satis- 
fies an  unprejudiced  mind.     1  Greenleaf  on  Evidence,  2. 
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The  absence  of  a  spark  arrester;  the  failure  to  use  the 
best;  the  employment  of  a  drunken  engineer;  the  use,  at 
the  time,  of  an  excessive  amount  of  steam;  an  ordinarily 
heavy  train;  an  unlawful  rate  of  speed;  the  defect  or 
want  of  repair  in  the  engine;  the  stopping  of  the  engine 
or  stirring  of  the  fire  in  it  in  a  place  of  peculiar  peril;  the 
repeated  and  unusual  dropping  of  coals,  or  excessive  and 
continued  emission  of  sparks,  etc., — are  severally  facts 
tending  more  or  less  satisfactorily,  according  to  the  cir- 
cumstances, to  establish  the  fact  of  negligence. "  See  4. 
West.  Jur.  888,  429. 

We  have  to  determine  then,  whether  or  not,  in  the 
light  of  this  rule,  there  was  sufficient  evidence  of  negli- 
gence to  justify  a  verdict  for  plaintiff  on  ^the  third  count 
of  her  petition.  The  verdict  was  based  on  a  finding  that 
the  coal  used  in  the  engine  was  not  such  as  reasonable  care 
and  prudence  demanded,  and  that  the  engine  was  not 
properly  managed.  Plaintiflf  introduced  evidence  to  show 
that  the  engine  which  set  out  the  fire  in  question  also  set 
out  another  fire  in  a  cornfield  within  twenty  rods  of  the 
place  where  the  fire  on  plaintiff's  premises  started,  and 
that  sparks  "went  about  seven  rods  from  the  track."  This 
was  all  the  evidence  (save  a  matter  hereinafter  referred 
to)  adduced  by  plaintiff  on  the  issue  of  defendant's  negli- 
gience.  We  are  constrained  to  hold,  in  view  of  the  diffi- 
culties under  which  a  plaintiff  labors  in  such  cases  of  pro- 
ducing evidence  of  negligence,  that  this  was  sufficient  to 
take  the  case  to  the  jury.  Slossen  v.  B,^  C.  B.  <&  N.  E. 
Co.^  60  Iowa,  215;  West  v.  R.  B.,  77  Iowa,  654.  True,  in 
these  cases  there  was  evidence  of  several  fires,  while  here 
the  testimony  shows  but  two.  But  this  goes  to  the  weight, 
rather  than  to  the  sufficiency,  of  the  evidence.  These  two 
fires  were  so  close  to  each  other,  were  at  such  a  distance 
from  the  track,  and  were  at  such  a  place,  that  we  think 
the  jury  might  have  concluded  from  these  facts  alone  that 
there  was  negligence.     The  number  of  fires  set  out  by  the 
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particular  engine  is,  of  course,  material,  but  the  circum- 
stances and  conditions  under  which  they  were  set  out  also 
have  an  important  bearing.  See,  as  sustaining  our  con- 
clusions on  this  branch  of  the  case;  McTavish  v.  R.  R.y 
8  N.  D.  383  (79  N.  W.  Rep.  448);  Patton  v.  R.  R.,  87  Mo. 
117  (56  Am.  Rep.  446;)  Butcher :v.  R.  R.,  67  Oal.  518  (8 
Pac.  Rep.  174);  Huyett  v.  R.  R.^  23  Pa.  378;  Jacksonville 
R.  R.  V.  Peninsular  Land  Co.,,  27  Fla.  157  (9  South.  Rep. 
661,  17  lu  R.  A.  88). 

Defendant  introduced  evidence  to  show  that  the  en- 
gine was  properly  equipped  and  skillfully  operated,  and 
that  the  fire  was  a  mishap  for  which  it  was  not  responsible. 
But  appellee  argues  that  from  the  testimony,  the  jury  was 
warranted  in  finding  th^t  defendant  at  the  time  in  ques- 
tion was  using  slack  coal  in  its  engines,  which,  on  account 
of  the  dryness  of  the  weather  and  the  season  of  the  year  (it 
being  in  November),  it  was  dangerous  to  use,  and  that 
ordinary  care  would  have  dictated  the  use  of  fuel  less  con- 
ducive tj  the  emission  of  sparks.     There  is  some  direct 
testimony  from  which  such  an  inference  might  possibly  be 
drawn,  although  not  in  itself  sufiicient  to  show  negligence 
on  the  part  of  the  defendant  in  this  respect;  but,  taken  in 
connection  with  the  other  evidence  to  which  we  have  re- 
ferred, we  think  it  was  sufiicient  to  justify  the  submission 
of  the  case  to  the  jury.    Hockstedler  v,  R.  -ff.,  88  Iowa,  286. 
II.     Appellants  contend  that  plaintiff's  injuries  were 
not  the  proximate  result  of  the  setting  out  of  the  fire,  and 
that  the  court  should  have  so  instructed  the  jury.     The 
2.  ATTEMPT  to    testimony  shows  that  there  was  a  high  wind 
fi?e:"|?oxi-     blowing;  that  the  fire  was  coming  directly  to" 

mate  cause  of  «^  » 

injury.  ward  the  house  and  barn  on  plaintiff's  prem- 

ises, and  that  in  the  barn  there  was  a  large  amount  of 
personal  property  belonging  to  plaintiff  and  her  husband; 
and  that,  had  the  barn  caught  fire,  the  house  would  also 
have  burned.  It  also  appears  that  plaintiff  and  her  hus- 
band, with  others,  undertook  to  extinguish  the  fire,  or  to 
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stay  its  progress  for  the  purpose  of  saving  this  property, 
and  that  in  so  doing  plaintiff's  clothing  was  partially  des- 
troyed, her  person  burned,  and  she  made  sick  and  disabled 
from  work.  The  court  instructed,  in  effect,  that,  if  de- 
fendant was  negligent  in  setting  out  the  fire,  it  would  be 
liable  to  plaintiff  for  any  such  personal  injuries  received 
by  her  as  were  the  natural  and  direct  result  of  her  exer- 
tions in  trying  to  extinguish  the  fire  and  save  her  prop- 
erty, to  which  she  did  not  by  her  own  negligence  contribute, 
and  on  the  question  of  contributory  negligence  gave  the 
following:  **In  respect  to  the  question  of  whether  the 
plaintiff  was  or  was  not  guilty  of  negligence  which  contri- 
buted to  her  alleged  injuries,  you  are  instructed  that  the 
plaintiff  had  the  right  to  make  such  reasonable  exertions 
for  the  protection  of  her  property  as  a  reasonably  prudent 
person  would  have  done  under  like  circumstances.  But  if 
she  exerted  herself  to  a  greater  extent  or  more  violently 
than  an  ordinarily  prudent  person  would  have  done  under 
like  circumstances,  and  her  injuries,  if  any,  resulted  from 
such  exertions,  then,  even  though  she  acted  in  good  faith, 
or  under  the  belief  that  what  she  did  was  necessary,  she 
cannot  recover  for  such  injuries,  if  any,  to  her  health.  (7) 
In  determining  whether  the  plaintiff  was  or  was  not  guilty 
of  negligence,  that  contributed  to  the  alleged  injury  to  her 
health,  you  would  not  be  justified  in  finding  that  she  was 
free  from  any  negligence  that  contributed  to  her  injuries, 
if  any,  from  the  facts  alone  (if  they  be  facts)  that  the 
danger  to  her  property  was  great,  or  appeared  to.be  great, 
and  that  she  acted  in  good  faith,  in  an  honest  purpose  to 
prevent  the  spread  of  the  fire,  and  thus  protect  her  prop- 
erty from  destruction  or  injury,  for  her  motive  or  conduct, 
however  honest  or  well  intended,  cannot  be  made  the  basis 
of  a  recovery,  if,  as  a  matter  of  fact,  she  did  not  act  as  a 
reasonably  prudent  person  would  have  acted  under  like 
circumstances.      In  determining  this  question,  however. 
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you  shculd  take  all  the  facts  and  circumstances  concerning 
the  fire,  and  the  acts  of  the  plaintiff  as  disclosed  by  the 
evidence,  into  consideration." 

It  is  contended  that  the  fire  was  not  the  proximate 
cause  of  plaintiff's  injuries  and  sickness,  and  that,  as  these 
results  were  brought  about  by  her  own  volition,  she  cannot 
recover.  The  question  of  proximate  cause  is  always  diffi- 
cult, and,  but  for  the  case  to  which  we  shall  presently 
refer,  we  should  have  difficulty  in  determining  the  propos- 
ition here  presented.  In  Liming  v.  R.  R.  Co.^  81  Iowa, 
250,  the  exact  question  now  before  us  was  considered;  and 
it  was  there  held  that  a  stranger  who  received  injuries  in 
attempting  to  extinguish  a  fire  set  out  by  a  railway  com- 
pany, to  save  property  from  destruction,  might  recover 
from  the  company;  that  defendant's  negligence  in  such  a 
case  was  the  proximate  cause  of  an  injury  to  the  person 
who  attempted  to  save  property  from  the  consequences 
thereof;  that  the  injured  party  was  entitled  to  recover, 
provided  he  did  not  negligently  contribute  to  the  results. 
In  that  case  it  is  said,  in  effect,  that  one  who,  acting  with 
reasonable  prudence,  voluntarily  exposes  himself  to 
danger  for  the  purpose  of  protecting  his  property,  may 
recover  for  the  consequent  injuries  he  [receives  from  the 
person  whose  wrong  caused  the  injury  to  himself,  and  the 
danger  to  the  property  he  sought  to  protect.  See,  also, 
McKenna  v.  Baessle?*,  86  Iowa,  197.  In  attempting  to 
extinguish  the  fire  in  question,  plaintiff  was  in  the  strict 
line  of  her  duty ;  and,  if  she  acted  with  ordinary  care  and 
prudence,  there  is  no  reason,  in  justice  or  law,  why  she 
should  not  recover  for  the  injuries  received.  Bound  as 
she  was  by  law  to  save  herself  from  the  consequences  of 
defendant's  negligence,  the  defendant  should  not  be  per- 
mitted to  say  that  her  act  was  entirely  voluntary,  and  that 
the  injuries  she  received  did  not  follow  proximately  from 
its  original  wrong.  The  Liming  Case  is  not  without  sup- 
port in  other  jurisdictions.     See  Rajnowaki  v.  R.  R.  Co,^ 
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74  Midi,  20  (41  N.  W.  Rep.  847);  Eajnowaki  v.  R.  R.  Co., 
78  Mich.  681  (44  N.  W.  Rep.  885);  Berg  v.  Great  Northern 
R,  Co.,  70  Minn.  272  (78  N.  W.  Rep.  648,  68  Am.  St  Rep. 
524).  Defendant  attempts  to  distinguish  the  Liming 
Case  from  the  one  at  bar  on  the  ground  that  in  the  former 
Liming  was  injured  by  the  fire  itself,  while  here  the  plain- 
tiff's sickness  was  <lue  to  over-exertion.  Admitting  the 
difference  in  facts,  it  does  not  follow  that  there  is  any  dis- 
tinction in  principle.  In  either  case  the  injury  was  the 
result  of  the  fire,  unless  the  party  injured  was  doing  a 
negligent  and  reckless  act  in  attempting  to  extinguish  the 
fire.  Whether  or  not  he  was  guilty  of  contributory  negli- 
gence was  a  question  for  the  jury,  under  proper*  instruc- 
tions. It  should  not  be. said  that  defendant  could  not 
anticipate  the  wrong  complained  of.  If  it  negligently  set 
out  a  fire  which  endangered  property,  it  knew  that  the 
owner  was  bound  to  make  all  reasonable  efforts  to  save 
himself  from  harm;  and  if,  in  the  exercise  of  reasonable 
care  in  the  performance  of  this  duty,  he  received  an  in- 
jury, the  original  fault  of  the  defendant  is  something  more 
than  a  condition.  It  v\  as,  as  we  view  it,  the  eflScient  cause 
of  the  injury.  That  injury  may  result  from  actual 
contact  with  th^  fire,  or  from  over-exertion,  and  in  either 
case  is  a  proximate  result. 

III.  The  fifth  instruction  is  complained  of  for  the 
reason  that  the  injuries  complained  of  by  plaintiff  as  a 
result  of  her  exertions,  rather  than  as  a  result  of  the  fire 
set  out  by  the  defendant,  are  referred  to  and  emphasized^ 
Taken  alone  this  instruction  was  erroneous;  but  when 
considered  with  the  sixth  and  seventh,  which  we  have 
quoted,  and  the  evidence  to  which  we  have  referred,  there 
was  no  prejudicial  error  of  which  defendant  may  justly 
complain. 

Defendant  asked  an  instruction  as  to  the  weight  to 
be  given  the  testimony  of  witnesses  relating  to  the 
value  of  property  destroyed.     The  instruction  announced 
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a  correct  rule  of  law,  but  the  record  does  not  contain  the 
3.  Inspection:  evidence  bearing  on  this  subjecf,  and,  so  far 
presumplfon.  as  shown,  there  was  no  conflict  therein.  If  the 
defendant's  experts  gave  the  same  evidence  as  to  value  as. 
did  plaintiff's,  then  there  was  no  occasion  for  giving  the 
instruction.  In  the  absence  of  a  showing  of  some  neces- 
sity for  the  instruction,  it  will  be  presumed  that  the  trial 
court  was  justified  in  refusing  it. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  afvibmbd. 


D.  S.  Ohambbblain,  et  aZ.,  v.   Iowa  Telbphonb  Oompaky,     12?  SS 
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Appellant.  ^/jj  eig 


Telephone  Companies:  RiaHT  to  ooouft  strbbts  in  orrms  and 
towns:  tbbm  "highway"  includes  stbebt:  oonstruotion 
op  statutb.  The  term  *  'highway*'  as  used  n  section  1824  of 
the  Oode  of  1878  inclndes  streets  and  alleys  in  a  city  or  incor- 
porated town,  and  under  said  section  as  amended  by  chai)ter 
104  of  the  Acts  of  the  19th  General  Assembly,  a  telephope 
company  may  occupy  the  streets  and  alleys  of  a  city  or  town 
without  any  express  grant  of  that  right  by  the  municipality. 

Appeal  from  Polk  District   Court — Hon.   S.   F.   Pbouty' 

Judge. 

Thubsday,  Fbbkuaby  12,  190a 

Action  to  restrain  the  defendant  from  occupying  the 
streets  and  alleys  in  the  city  of  Des  Moines  with  its  tele- 
phone poles  and  wires.  There  was  a  hearing  on  the  plain- 
tiff's application  for  a  temporary  injunction,  and  an  order 
made  restraining  the  ''defendant,  Iowa  Telephone  Com- 
pany, its  officers,  agents,  etc.,  from  digging,  excavating, 
obstructing,  erecting,  or  replacing  telephone  poles  and 
posts,  and  from  btringing  or  resCringing  wires  and  cables 
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in,  on,  or  along  the  streets  of  the  city  of  Des  Moines,  Polk 

•county,  Iowa,  known  as  'West  Grand  Avenue,'  between 

West  Seventeenth  street  and  Park  liane,  and  that  said 

writ  of  injunction  be  and  remain  in  full  force  and  eflFect 

from  and  after  this  date  until  otherwise  ordered  by  this 

ijourt."    The  defendant  appeals. — Reversed. 

E.  E.  Gook^  L.  0.  Richardson  and  N.    T.    Ouernset/ 
for  appellant. 

J.  O.  Hume  for  appellees, 

Shbrwin,  J.— The  plaintiffs  are  residents  and  taxpay- 
ers of  the  city  of  Des  Moines,  owning  residences  frontiujx 
upon  West  Grand  avenuo  in  said  city,  along  which  the 
defendant  maintains  a  telephone  line  as  a  part  of  its 
plant  extending  oyer  the  city.  This  plant  was  origin- 
ally built  by  the  Des  Moines  Telephone  Exchange  Oom- 
.  pany  about  1880,  and  in  1881  was  sold  to  the  Western 
Telephone  Company,  who  in  turn  sold  it  to  the  Central 
Onion  Telephone  Company,  whose  successor  the  defend- 
ant  is.  In  1891  the  city  council  of  Des  Moines  granted 
to  the  Central  Union  Telephone  Company  a  five-year 
franchise,  authorizing  it  to  occupy  the  city  streets  and 
alleys  with  its  poles  and  lines.  This  franchise,  or  the 
ordinance  granting  it,  was  accepted  in  writing  by  the 
telephone  company,  and  its  plant  operated  thereunder 
for  the  designated  period.  There  has  never  been  a  re- 
newal of  the  franchise,  and  since  its  expiration  various 
efforts  have  been  made  by  the  city  to  oust  the  de- 
fendant from  the  use  of  its  streets  and  alleys.  The 
defendant  refuses  to  vacate,  on  the  ground  that  it  has  the 
right  to  so  occupy  the  city's  streets  and  alleys  under  auth- 
ority given  by  section  1824  of  the  Code  of  1878,  as  amended 
by  chapter  104  of  the  Laws  of  the  19th  General  Assembly, 
as  follows:  "Any  person  or  company  may  construct  a 
telegraph  or  telephone  line  along  the  public  highways  of 


Feb.  1903]      Chamberlain  v.  Iowa  Telephone  Co.  621 

this  state  or  across  the  rivers,  or  over  any  lands  belonging 
to  the  state  or  to  any  private  individual,  and  may  erect, 
the  necessary  fixtures  therefor." 

The  question,  then,  is  whether  this  statute  gave  tele- 
graph and  telephone  companies  the  right  to  occupy  the 
streets  and  alleys  in  cities  and  incorporated  towns  with- 
out authority  from  such  cities  and  towns.     That  the  legis- 
lature has,  in  the  absence  of  constitutional  restraint,  full 
and  paramount  authority  over  all  public  ways,  whether 
urban  or  rural,  is  well  settled  and  conceded.     It  is  also 
conceded  that  a  city  cannot,   without  express  statutory 
authority,  authorize  the  use  of  its  streets  by  private  per- 
sons, and  it  is  not  contended  that  such  power  had  ever 
been  given  the  city  of  Dea  Moines  prior  to  the  Oode  of 
1897.     The  part  of  section  1324  of  the  Code  of  1S7S  material 
to  the  question  before  us  was  the  same  a^  st^^^ti^  1-348  nf 
the  revision  and  section  780  of  the  Oode  of  J^S-jI^  ipd  untrl 
its  amendment  in  1882  applied  to  telegraph  rrfrnj^afties  only. 
The  intention  of  the  legislature  which  i>:i3s^I  tlii^  a^t 
is  the  first  thing  to  be  sought,  and  the  Jih  Miiio^i;  of  liie 
words  "public  highways, ''as  used  therein,  Tuusfeikpend  on    - 
this  intent,  as  it  can  be  gathered  from  either  the  words, 
the  context,  the  subject-matter,  the  eflPect  and  consequen- 
ces, or   the  spirit  and  reason  of    the  law.     1    Oooley's 
Blackstone,  59;  15  Am.   <fe  Eng.   Enc.   Law,  850  (2d  Ed.) 
It  is  the  general  holding  that  "the  term  'highway'  is  the 
generic  name  for  all  kinds  of  public  ways,  including  county 
and  township  roads  and  streets  and  alleys."    Elliott  on 
Roads  and  Streets,  1  (2d  Ed.);  Stokes  etal.^  v.  The  County 
of  Scott^  10  Iowa,  166;  Sachs  v.  City  of  Sioux  City,  109 
Iowa,  224.     That  the  term  does  not,  in  all  instances,  in- 
clude or  mean  streets  and  alleys,  may  be  admitted,  but 
that  it  is  broad  enough  to  include  them  cannot  be  denied. 
When  this    act  first  became  law,  telegraphy  was  in  its 
infancy,  the  Morse  system  having  been  first  used  for  com- 
mercial purposes  between  Baltimore  and  Waidiington  in 
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1844.  This  state  was  at  that  time  in  its  infancy  also,  hav- 
ing but  few  cities  and  incorporated  towns,  none  with  large 
populations,  and  having  a  vast  area  of  productive  land 
wholly  unoccupied,  over  which  no  highways  had  then  been 
regularly  laid  out  or  established.  The  commercial  inter- 
ests of  the  state  were  at  that  time  confined  to  a  compara- 
tively small  territory,  and  were  generally  located  along 
the  great  water  highways  bounding  the  state  on  the  east 
and  on  the  west  Its  agricultural  interests  were  small, 
and  limited  in  area. 

It  is  a  matter  of  common  knowledge  that  the  first 
great  use  to  which  the  telegraph  was  put  was  for  commer- 
cial purposes,  and  that  to  accommodate  the  public,  and  to 
secure  this  business,  its  terminals  must  be  located  in  the 
larger  business  centers,  where,  as  a  matter  of  fact,  they 
have  always  hviu  located.  That  was  the  condition  when 
the  act  iti  qtjr?!^h')n  was  first  passed,  and  it  has  continued 
up  to  til e  prestMii.  moment;  and  that  it  was  fully  recog- 
nized by  tlifit  un>l  subsequent  legislatures  does  not  admit 
of  doubt.  If  tlii^  be  conceded, — as  we  think  it  must  be, — 
what  w;is  ih^  purpose  and  scope  of  the  act?  It  cannot  be 
possibUi  that  tho  legislature  passed  it  with  the  thought  or 
intent  that  the  words  "public  highways"  meant  only  rural 
ways,  because  the  use  of  rural  ways  only  for  the  grant 
would  be  of  no  benefit  to  the  public  or  to  the  owners  of 
the  lines.  Cities  and  incorporated  towns  had  no  power  to 
permit  such  companies  to  use  their  streets  and  other  public 
places  for  their  poles  and  lines,  and,  unless  that  power  was 
given  in  the  act  in  question,  they  had  no  right  to  ent»er 
thereon.  This  condition  of  the  law  and  it.s  result,  the 
legislature  is  presumed  to  have  known,  and  it  will  also  be 
presumed  that  the  law  was  framed  and  enacted  to  meet 
the  conditions  as  they  then  existed. 

It  is  argued,  however,  that,  because  of  the  statutory 
definition  of  the  word  **highway,"  the  grant  must  be  lim- 
ited to  the  use  of  rural  ways.'     The  dictionary  statute 
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(section  26,  paragraph  5,  of  the  Code  of  1851),  which  has 
been  continued  to  the  present  time,  was  as  follows:  "The 
words  'highway'  and  'road'  include  public  bridges  and 
may  be  held  equivalent  to  the  words'  'couaty-way,'  and 
'county-road,'  'common  road,*  and  'state  road.'  "  The 
research  of  counsel  has  given  us  the  benefit  of  the  con- 
struction placed  upon  similar  statutes  in  many  other 
states,  but  we  think  it  would  serve  no  useful  purpose  to 
review  the  decisions,  because  they  are  all  dependant  upon 
the  wording  of  the  statutes  the  courts  were  considering, 
and  upon  the  legislative  or  judicial  construction  giv^n 
them,  while  we  must  be  governed  by  the  construction 
which  has  been  given  our  own  statute.  The  language  of 
the  act  is  that  the  word  "highway"  "may  be  held  equiva- 
lent to,"  etc ;  and,  were  there  no  contemporaneous  use  of 
the  word  by  the  legislature  which  indicated  a  different 
intention  or  understanding,  it  might  be  said  that  the  defi- 
nition excluded  streets  and  alleys.  An  examination, 
however,  of  the  enactments  of  different  legislatures  grant- 
ing powers  to  cities  and  towns  clearly  shows  that  the 
definition  was  not  so  intended,  and  has  not  been  so  under- 
stood. The  words  "highway"  and  "streets"  have  time 
a  )d  time  again  been  used  interchangeably  by  the  law 
makers.  A  most  notable  instance  of  this  is  to  be  found 
in  section  466  of  the  Code  of  1878,  which  gives  to  cities  and 
incorporated  towns  the  power  to  "construct  sidewalks,  to 
curb,  pave,  gravel,  macadamize,  and  gutter  any  highway 
or  alley  therein. "  It  will  be  noticed  that  in  this  section 
the  word  "streets"  is  not  used  at  all,  and  yet  it  was  the 
only  statute  under  which  such  improvements  might  be 
made  on  the  streets  of  a  city.  Can  the  meaning  of  the 
word  "highway,"  as  there  used,  be  doubted  for  a  moment? 
We  think  not. 

The  case  of  Stokes  v.  The  County  of  Soott^  supra^  is  cited 
as  giving  a  construction  of  the  statute  which  would  exclude 
streets  and  alleys,  but  we  do  not  so  understand  it.     In 
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that  case  it  was  contended  that  the  word  "road"  meant 
"railroad,''  and  it  was  held  that  the  word  could  not  be  so 
construed,  because  that  was  evidently  not  the  intention  of 
the  legislature,  and  it  is  said  "that  the  word  'road,'  ac- 
cording to  Webster,  applies  generally  to  highways,  and  as  a 
generic  term  includes  highway,  street,  and  lane."  In 
Marks  v.  The  County  of  Woodbury^  47  Iowa,  452,  the  only 
question  was  whether  the  township  trustees  of  the  town- 
ship in  which  Sioux  Oity  was  situated  had  the  power  to 
levy  a  road  tax  upon  the  property  within  the  city.  It  was 
held  that  they  had  not,  because  the  city  coimcil  had  the- 
care  and  control  of  all  "highways  and  streets,"  which 
necessarily  excluded  the  care  and  control  of  any  other 
officers.  Clark  v.  Ihe  Town  of  Epworthy  53  Iowa,  462,. 
holds  that  a  city  or  town  having  the  care  and  control  of  its^ 
streets  and  highways  is  bound  to  repair  them,  and  is  liable- 
for  a  failure  so  to  do. 

The  same  principle  is  applied  in  Oallaher  v.  Head  et 
aL^  72  Iowa,  178.     In  the  case  of  Sachs  v.  City  of  Sioux^ 
Cityj  109  Iowa,  224,  the  plaintiff  was  injured  by  the  falling 
of  a  bridge  over  a  stream  within  the  city.     The  statutory 
notice  to  the  city  was  not  given  before  suit,  and  it  wa& 
contended  that  it  was  not  necessary,  because  the  bridge 
was  no  part  of  the  street     We  there  discussed  the  diction- 
ary statute  in  question,  and  section  1001  of  the  Code  of 
1878,  which  says  that  "bridges  erected  or  maintained  by 
the  public  constitute  parts  of  the  highway,"  and  said,  "As 
'highway'  is  the  broader  term,  it  would  seem  it  ehould  be 
held  to  include  streets,  and*,  if  so,  that  a   bridge  must  be 
construed,  under  these  statutes,  as  a  part  of  the  street" 
The  supreme  court  of  Minnesota  has  recently  had  under 
consideration  a  telephone  right  of  way  statute  very  similar 
fco  our  own,  and  holds  that  it  gave  the  right  to  use  urban 
M  well  as  rural  ways.     Northwestern  Telephone  Exchange 
Company  v.  The  City  of  Minneapolis  et  aly  86  N.  W.  Rep. 
89  (58  L.  R.  A.  175).     See,  also.  City  of  Duluth  v.  Duluth. 
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Telephone  Co.,  84  Minn.  486  (87  N.    W.    Rep.    1127);  and 
Ahhott  V.  The  City  of  Duluih,  (0.  0.)  104  Fed.  Rep.  838. 
In  the  case  of  Milhum  v.  The  City  of  Cedar  Eapidsy 
12  Iowa,  246,  this  court  had  under  consideration  sections 
1 321  and  1822  of  the  revision  of  1860,  which  were  as  follows : 
"Sec.  1821.     Any  railroad  corporation  may  raise  or 
lower  any  turnpike,  plank  road,  or  other  way  for  the  pur- 
pose of  having  their  railroad  pass  over  or  under  the  same; 
and  in  such  cases  said  corporation  shall  put  such  turnpike, 
plank  road,  or  other  way,  as  soon  as  may  be,  in  as  good 
repair  and  condition  as  before  such  alteration. 

"Sec.  1322.  If  the  proprietors  of  said  [plank  road  or 
turnpike,  or  the  trustees  or  city  council  having  jurisdic- 
tion of  such  ways,  respectively,  require  further  alterations 
or  amendments  of  such  turnpike,  road,  or  way,  and  give 
notice  thereof  in  writing  to  the  agent  or  secretary  of  such 
railroad  corporation,  and  if  the  parties  cannot  agree  re- 
specting the  same,  either  of  the  parties  may  apply  to  the 
county  judge  who,  after  reasonable  notice  to  [the  adverse 
party,  shall  make  determination  respecting  such  proposed 
alterations  or  amendments,  and  shall  award  costs  in  favor 
of  the  prevailing  party." 

And  it  was  held  that  section  1821  gave  to  railroad 
companies  "the  privilege  of  running  their  tracks  upon  the 
streets  of  the  city."     The  opinion  seems  to  rest  upon  the 
construction  of  section  1821  alone,  and,  so  construed,  is  in 
harmony  with  what  we  have  heretofore  said.     But  it  is 
argued  by  the  appellee  that  it  is  based   upon  the  joint 
construction  of  both  sections,  because  section  1322  gave  to 
city  councils  having  jurisdiction  of  such  ways  some  control 
over  the  contemplated  alterations.     But,  if  this  position 
be  conceded,  it  follows  that  the  case  is  directly  in  point, 
and  supports  the  appellant's  contention  that  statutes  which 
are  in  pari  materia  should  be  construed  togetlier,  for,  when 
read  together,  sections  1321  and  1322  present  practically 
Vol.  119  Iowa.— 40. 
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the  same  condition  that  existed  after  the  enactment  of  the 
statute  of  1888,  giving  cities  control  over  telegraph  and 
telephone  companies. 

Whatever  rights  telegraph  companies  were  given  by 
the  original  act  were  conferred  upon  telephone  companies 
by  chapter  104  of  the  Laws  of  the  19th  General  Assembly. 
It  matters  not  whether  telegraph  companies  made  a  limited 
use  of  the  streets  and  alleys  of  cities  or  not.  They  were 
not  so  limited  by  the  law,  and  this  was  well  known.  It 
was  also  known  by  all  that  the  principal  business  of  tele- 
phone companies  was  confined  to  urban  ways.  True,  they 
had  then  used  rural  ways  to  a  limited  extent,  and  it  may 
have  been  apparent  to  the  legislature  that  the  rural  ser- 
vice would  be  extended,  and  the  long-distance  phone 
finally  become  one  of  the  great  public  conveniences  and 
necessities  which  it  now  is.  But,  notwithstanding  this, 
they  were  given  the  use  of  highways  and  streets  without 
limitation,  and  without  control  by  city  authorities.  If  the 
legislature  had  intended  to  limit  their  use  of  the  streets  to 
long-distance  service,  it  would  doubtless  have  done  so  by 
the  use  of  apt  words.  That  such  was  not  its  intention  is 
further  manifest  from  the  fact  that  prior  to  the  amenda- 
tory act  in  question  this  court  had  practically  held  that 
the  words  "telegraph  companies,"  as  used  in  the  statute, 
included  telephone  companies.  Iowa  Telephone  Co.  v. 
Board  of  Equalization^  67  Iowa,  250;  Franklin  v.  Ndrth- 
western  Telephone  Co.y  69  Iowa,  97. 

But  our  decision  need  not  rest  on  the  foregoing  consid- 
erations alone.  The  22d  General  Assembly,  by  chapter  1 
of  its  acts,  provided  for  a  board  of  public  works  in  all 
oities  of  the  first  class  having  a  population  of  more  than 
80,000,  and  further  provided:  "It  shall  have  power  and 
be  required  by  and  with  the  advice  of  the  city  engineer  to 
superintend  the  laying  of  all  water,  ga^^  and  steam  heatin<x 
mains  and  all  connections  therefor,  and  laying  of  tele- 
phone, telegraph,  district  telegraph,  and  electric  wires  in 
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the  manner  provided  by  the  ordinances  of  such  city.'*  And 
by  chapter  16  of  its  acts  it  gave  additional  powers  to 
certain  cities;  among  others,  the  power  "to  regulate  tele- 
graph,  telephone,  electric  light,  district  telegraph,'  and 
other  electric  wires,  and  provide  the  manner  in  which  and 
the  places  where  the  same  shall  be  placed,  upon,  along  or 
under  the  streets  and  alleys  of  such  cities."  It  can  hardly 
be  seriously  argued  that  the  quoted  language  from  these 
two  acts  does  not  relate  to  the  use  of  streets  and  alleys  by 
telegraph  and  telephone  companies;  and,  if  the  acts  do 
relate  to  that  matter,  they  must  be  taken  into  considera- 
tion  in  construing  the  telegraph  and  telephone  statute,  for 
it  is  a  rule  of  universal  application  that  several  sts^tutes 
relating  to  the  same  thing  must  be  so  considered.  Harris 
man  v.  State^  2  G.  Greene,  270;  State  v.  Shaw^  28  Iowa, 
78;  State  v.  Sherman^  46  Iowa,  416;  lOooley's  Blackstone, 
60-62  (4th  Ed.) 

In  Alexander  v.  Alexandria^  5  Oranch,  1  (3  L.  Ed.  19), 
Chief  Justice  Marshall  said:  "If,  in  a  subsequent  cUuse 
of  the  same  act,  provisions  are  introduced  which  show  the 
sense  in  which  the  legislature  employed  doubtful  phrases 
previously  used,  that  sense  is  to  be  adopted  in  construing 
those  phrases.  Consequently,  if  a  subsequent  act  on  the 
same  subject  affords  complete  demonstration  of  the  legis- 
lative sense  of  its  own  language,  the  rule  which  has  been 
stated,  requiring  that  the  subsequent  should  be  incorpor- 
ated into  the  foregoing  act,  is  a  direction  to  courts  in 
expounding  the  provisions  of  the  law."  See,  also,  United 
Statee  v.  Freeman,  3  How.  556  (11  L.  Ed.  724).  If  any 
doubt  could  exist  as  to  the  meaning  or  intention  of  the 
previous  statutes,  it  is  removed  by  the  construction  given 
it  by  the  legislature  in  the  later  acts  above  set  out,  for 
fchey  should  be  regarded  as  "legislative  interpretation 
thereof."  Cope  v.  Cope^  137  U.  S.  682  (11  Sup.  Ct.  Rep. 
222,  34  L.  Ed.  832) ;  Stockdale  v.  The  Insurance  Company, 
20  Wall.  323  (22  L.  Ed.  348);  Tovm  of  Eigh^ate  v.  State, 
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(Vt)  (7  Atl.  Rep.  898).  "The  legislature  is  pre- 
sumed to  have  had  former  statutes  before  it,"  and  to  have 
known  fully  their  scope  and  purpose.  State  v.  Oerhardty 
145  Ind.  Sup.  439  (44  N.  E.  Rep.  469,  38  L.  R  A.  313).  If 
the  telephone  right  of  way  statute  did  not  confer  the 
power  to  use  streets  in  cities,  the  legislature  would  not 
have  given  cities  control  over  the  location  of  the  poles  and 
wires.  When,  however,  the  statutes  are  construed  to- 
gether, they  are  in  perfect  accord. 

We  reach  the  conclusion  that  the  defendant's  use  of 
the  streets  and  alleys  in  Des  Moines  is  authorized  by  the 
statute,  and  that  its  Grand  Avenue  line  is  not  a  nuisance 
per  86.  As  the  main  case  is  pending  this  decision,  we  do 
not  determine  any  other  questions.— Reversed. 


J.  0.  Fritz,  Appellee,  v.  J.  M.  Ebnnbdt,  Appellant. 

Sale  of  Personal  Property:     undisclosed  prinoipal:     UABnJTT  of 
▲GENT :     BViDBNOB :     INSTRUOTION.     It  is  the  duty  of  an  agent 

1  who  would  avoid  personal  liability  for  the  purchase  of  property 
to  disclose  his  agency,  and  not  of  the  purchaser  to  discover  it. 
Evidence  considered  and  held  sufficient  to  warrant  the  jury  in 
finding  the  agent  personally  liable  under  the  above  rule. 

Presentment  of  Check  for  Payment:       delay  in:       instruction. 

2  Failure  to  promptly  present  for  payment  a  personal  bank  check 
which,  when  presented  is  dishonored  for  want  of  funds,  will 
not,  in  the  absence  of  a  plea  or  proof  that  loss  occurred  by 
such  delay,  operate  to  discharge  the  debt  for  which  it  waa 
given ;  and  a  failure  of  the  court  to  instruct  the  jury  that  un- 
less they  found  the  check  was  presented  for  payment  within  a 
reasonable  time  there  could  be  no  recovery,  was  not  error. 

Appeal  from  Adair  District  Court. — Hon.   J.    H.   Apple* 
GATE,  Judge. 

Thursday,  February  12,  1908. 
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Action  to  recover  the  value  of  a  horse  alleged  to  have 
been  sold  the  defendant.  Verdict  and  judgment  for  pie  in- 
tiff,  and  defendant  appeals. — Affirmed. 

J.  Q.  Culver  and  Homer  Oainea  for  appellant 

Frank  JB.  Wilson  for  appellee. 

Wbavbb,  J. — The  controversy  in  this  case  is  upon  the 
question  whether  the  defendant,  Kennedy,  is  liable  as  the 
purchaser  of  plaintiff's  horse,  or  is  to  be  considered  simply 
as  the  agent  of  one  Arnheim  in  the  transaction.  There 
was  evidence  tending  to  show  that  Kennedy  was,  to  some 
extent,  a  dealer  in  horses;  that,  about  ten  days  before  the 
sale,  plaintiff  met  Kennedy,  and  told  him  that  he  had  a 
horse  which  he  wished  to  dispose  of;  that  Kennedy  prom- 
ised to  go  out  to  plaintiff's  farm  and  look  at  the  animal ; 
that  thereafter  the  parties  again  met,  and  discussed  the 
price  of  the  horse,  the  plaintiff  finally  demanding  $90  for 
it,  and  Kennedy  offering  $87.60;  that  a  few  days  later 
Kennedy  furnished  one  Swisher  with  a  check  signed  by 
himself  in  blank,  and  sent  him  to  plaintiff's  farm,  with  in- 
atructions  to  buy  the  horse  for  less  than  $90,  if  possible, 
but  to  pay  that  sum  if  necessary  and  to  fill  out  and  deliver 
the  check  accordingly;  that  arriving  at  the  farm  the  plain* 
tiff  not  being  at  home  Swisher  sought  him  out  at  a  neigh- 
bor's and  informed  him  that  if  he  would  deliver  the  horse 
in  town  in  time  to  be  shipped  on  the  afternoon  train  of 
that  day,  Kennedy  would  pay  him  $90  for  it;  that  plaintiff 
then  went  home,  and  took  the  horse  to  Kennedy's  place, 
in  town,  where  he  met  Swisher,  who  directed  him  to  take 
the  animal  to  the  railroad  station;  that  Swisher  went  with 
plaintiff  to  the  station  where  they  met  Kennedy  who  in 
company  with  Swisher  took  the  horse  and  "winded"  him, 
and  one  of  them  tied  him  in  the  stock  yards  for  shipment; 
that  Kennedy  then  told  plaintiff  to  go  to  Arnheim  and 
get  a  check  for  his  money;  that  plaintiff  had  no  previous 
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knowledge  of  or  dealings  with  Arnheim,  and  did  not  under- 
stand  that  he  was  selling  Arnheim  the  horse,  and  received 
the  check  because  Kennedy  told  him  to  do  so,  and  upon 
Eennedy^s  assurance  that,  if  Arnheim  did  not  pay,  he 
would  do  it  himself;  that  the  check  was  drawn  upon  a 
bank  in  another  county  and  was  received  late  in  the  after- 
noon of  Friday;  that  on  Monday  plaintiff  deposited  the 
check  in  a  local  bank,  which  immediately  put  it  in  the 
usual  course  of  collection  through  its  correspondents;  and 
that,  on  being  presented  to  the  drawer,  payment  was  re- 
fused for  want  of  funds.  Many  of  these  statements  are 
denied  by  Kennedy,  who  alleges  that  in  so  far  as  he  took 
any  part  in  the  purchase  he  was  acting  for  Arnheim  and 
not  for  himself,  and  that  when  plaintiff  brought  the  horse 
to  town  he  told  him  Arnheim  was  the  purchaser. 

I.    It  will  thus  be  seen  that  if  the  jury  believed  the 
testimony  offered  by  plaintiff,  the  defendant  could  right- 
fully be  held  as  the  purchaser  of  the  horse,  for,  even 
I.  uxTDiscLosBD  though  actlu^  for  Arnheim,  yet,  if  be  failed 
^JtyoTagent:  to  discloso  such  ageucy  to  plaintiff,  he  assumed 

evidence:  in-  o         ^^        *  i 

■tniction.  all  the  liability  of  a  purchaser.  Mechem  on 
Agency,  554-558;  Story  on  Agency,  269;  Ewell's  Evan's 
Agency,  409;  Nixon  v.  Dovmeyy  49  Iowa,  166;  Hall  v. 
Crandall^  29  Oal.  567  (89  Am.  Dec.  64);  Johnson  v.  Smithy 
21  Oonn.  627;  Wheeler  v.  Reed^  36  UL  82;  McComb  v. 
Wright^  4  Johns.  Oh.  669.  It  is  the  duty  of  an  agent  who 
would  avoid  personal  liability  to  disclose  his  agency,  and 
not  of  the  party  dealing  with  him  to  discover  it.  Baldwin 
V.  Leonard^  89  Vt  260  (94  Am.  Dec.  824).  "It  is  not  suffi- 
cient that  the  seller  may  have  the  means  of  ascertaining 
the  name  of  the  principal.  If  so,  the  neglect  to  inquire 
might  be  deemed  sufficient.  He  must  have  actual  knowl- 
edge. There  is  na  hardship  in  the  rule  of  liability  against 
agents.  They  always  have  it  in  their  power  to  relieve 
themselves,  and,  when  they  do  not,  it  must  be  presumed 
that  they  intend  to  be  liable."     Cobb  v.   Knapp^  71  N.  Y» 
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848  (27  Am.  Rep.  51).  The  finding  of  the  jnry  has  ample 
support  in  the  evidence.  In  all  the  prior  negotiations,  up 
to  the  hour  of  the  delivery  of  the  horse  at  tha  railroad 
station,  Arnbeim's  name  or  interest  in  the  matter  waa 
never  mentioned  to  plaintiff.  Kennedy  had  drawn  his 
personal  check  for  the  price  on  the  morning  of  the  day  of 
delivery.  Swisher  informed  plaintiff  that  he  was  sent  by 
Kennedy  for  the  horse,  and  plaintiff,  on  reaching  town, 
took  the  horse  to  Kennedy.  All  this  is  without  dispute, 
and,  if  the  jury  saw  fit  to  further  believe  plaintiff's  testi- 
mony that  nothing  was  said  to  him  at  the  time  of  delivery 
as  to  Arnheim's  being  the  real  purchaser,  they  were  justi- 
fied in  treating  Kennedy  as  such,  and  the  verdict  to  that 
effect  should  not  be  set  aside. 

In  this  connection  may  be  noticed  the  exception  to  an 
instruction  given  by  the  court  concerning  the  effect  of 
plaintiff's  belief  that  he  was  making  the  sale  to  defendant. 
It  is  true,  of  course,  that  a  contract  of  sale,  like  other 
contracts  in  general,  requires  a  "meeting  of  the  minds'' 
of  the  parties,  and  the  mere  belief  or  supx>osition  of  one 
party  that  a  sale  is  made  is  not  sufficient.  In  this  case, 
however,  it  must  not  be  forgotten  that  defendant  seeks  to 
avoid  liability  by  the  claim  that  in  making  the  purchase 
he  was  acting  as  the  agent  of  Arnheim.  Assuming  that 
to  be  correct,  it  remains  equally  correct  that  if  he  did  not 
disclose  his  agency,  and  left  plaintiff  to  believe  he  was 
acting  for  himself,  then  he  is  personally  liable,  as  a  pur- 
chaser, for  the  agreed  price.  This,  we  think,  is  the  tenor 
of  the  instruction  complained  of,  and  there  was  no  error 
in  giving  it. 

II.  It  is  next  urged  that  the  check  received  by  plain- 
tiff was  not  presented  for  payment  in  due  time,  and  that 
the  court  erred  in  not  so  charging  the  jury.  It  must  be 
remembered  that  the  plaintiff's  claim  is  based  on  the  alle- 
gation  that  he  sold  the  horse  to  defendant,  and  not  to 
Arnheipa.  and  that  he  received  Arnheim's  check  simnlv  as 
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conditional  payment  of  the  purchase  price;  and  this,  undei 
the  issues  and  instructions  of  the  court,  the  jury  found  tc 
be    true.      The  defendant's  answer  is  a  simple  denial 
There  is  no  plea  that  plaintiiBP,  by  any  delay  in  presenting 
the  check  for  payment,  has  worked  any  loss  or  injury  tc 
the  defendant,  nor  any  claim  that  an  earlier  presentation 
would  have  resulted  in  its  payment      It  should  also  b€ 
remembered  that  the  action  is  not  brought  upon  the  check, 
nor  is  it  sought  to  charge  defendant  as  a  drawer  or  indorsei 
of   such  instrument.      The  action,  as   we  have  seen,   is 
against  the  defendant  as  the  purchaser  for  the  contract 
price.      To  that  charge  we  have  simply  a  denial, — no  plea 
of  payment,  or  counterclaim  for  damages  for  failure  to 
present  the  check  in  due  time.     Upon  the  only  issue  pre- 
sented, the  jury  has  found  for  the  plaintiflf ;  and,  upon  such 
finding,  we  see  no  reason  why  he  is  not  entitled  to  recover. 
It  is  said,  however,  the  court  should  have  directed  the 
jury  that,  unless  they  found  the  check  was  presented  for 
payment  within  a  reasonable  time,  there  could  be  no  re 
2.  prrsent-       covery.     We  think  there  was  no  error  in  this 
for  payment:  rcspoct.      It  appears,  without  dispute,  that 
stniction.       the  chock  was  received  late  in  the  afternoon 
of  Friday,  and  that  plaintiff,  who  lives  in  the  country, 
brought  the  check  to  town  on  Monday,  and  put  it  in  course 
of  collection, — the  bank  on  which  it  was  drawn  being  in 
another  county,— and  that,  on  being  presented,  payment 
was  refused  for  want  of  funds.     Failure  to  promptly  pre- 
sent a  bill  of  exchange  for  payment  works  a  discharge  of 
the  indorser,  without  reference  to  the  resulting  damage 
or  prejudice,  but  this  rule  does  not  hold  good  with  refer- 
ence to  ordinary  bank  checks.     If  a  man  buys  property 
and  pays  for  it  by  a  bank  check,  some  prejudice  must  be 
shown,  before  a  mere  delay  in  presenting  it  for  payment 
will  operate  to  discharge  the  debt.      Stewart  v.   Smith,  17 
Ohio  St.  88;  Bradford  v.   Fox,  38  N.   T.  289;  JBurkhalter 
V.  Bank,  i2  N.   Y.  538;   Parson's  Bills  &  Notes,  72-74: 
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Henshaw  v.  Root^  60  Ind.  220.  .   If  the  bank  upon  which 
the  check  was  drawn  had  closed  its  doors  during  the 
alleged  delay,  with  a  balance  applicable  to  the  payment 
of  such  check  due  the  drawer,  then  there  would  be  a  pre- 
sumption of  prejudice  to  him;  but  if  the  check  is  dishon- 
ored for  want  of  funds,  and  there  is  no  pretense  that  an 
earlier  demand  would  have  been  honored,  or  where  the 
drawer  has  himself  withdrawn  the  deposit  against  which 
the  check  was  made,  then  there  is  no  such  presumption. 
Men  cannot  buy  property  and  pay  for  it  in  legal  presump- 
tions of  that  kind.     Bell  v.  Alexander^  21  Grat  1;  Shaffer 
V.  MaddoXy9J!feh.  205  (2  N.  W.  Rep.  464);  Pack  v.  Thomas 
51  Am.   Dec.   138;  Emery  v.   Sob  on^  «3  Me.  32;  True  v. 
ThomaSy  16  Me.   36;  Daniel  on  Neg.   Inst,    section  1589; 
Fletcher  v.  Pieraon^  69  Ind.  281  (35  Am.  Rep.  214).    Plain- 
tiflf  having  shown  that  he  did  present  the  check,  and  that 
there  were  no  funds  on  deposit  to  meet  it,  we  think  he 
made  dk  prima  facie  case,  entitling  him  to  recover,  in  the 
absence  of  a  plea  or  proof  that  any  loss  or  damage  had 
been  occasioned  by  want  of  an  earlier  presentation. 

III.  Appellant  further  complains  of  the  ruling  of  the 
trial  court  in  sustaining  an  objection  to  an  offer  of  the 
original  petition  and  amendment  in  evidence.  As  the 
matter  contained  in  these  pleadings  is  substantially  re- 
peated in  the  pleadings  upon  which  the  case  was  finally 
tried,  we  think  the  ruling,  even  if  erroneous,  was  without 
prejudice. 

The  judgment  of  the  district  court  is  affirmed. 
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Streets:    non-user:    abandonment.     Where  there  has  been  a  non-  ^3o  [03. 


user  of  a  public  street  for  a  long  time — ^not  less  than  the  statu- 
tory period  in  ordinary  cases — accompanied  by  actual  and  ao- 
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torious  pcesession  of  the  land  by  an  individual  under  a  claim 
of  right,  an  abandonment  of  the  street  will  be  presumed  and 
the  public  right  therein  extinguished. 

Appeal  from  Johnson  District  Court — Hon,  M.  J.  Wadb, 

Judge. 

Thursday,  February  12,  1903, 

Baker  cfe  Ball  and  S.  H.  Fairall  for  appellant 

Ranch  <&  Bradley  and  W.  H.  Bailey  for  appellees. 

Weaver,  J. — The  plaintiff  claims  to  be  the  owner  of  a 
tract  of  land  within  the  limit*  of  Iowa  City.     The  city, 
claiming  that  a  street  known  as  "Randolph  Street"  has 
been  properly  established  along  and  upon  the  east  side  of 
s  lid  tract,  instructed  its  street  commissioner  to  open  and 
iinpnjve  the  same,  and  thereupon  plaintiff,  denying  the 
existence  of  such  street,  brought  this  action  to  enjoin  in« 
t3rference  with  his  possession.     The  defendants  deny  the 
plaintiff's  claim  of  ownership  to  the  land  covered  by  said 
alleged  street*,  and  say  that  such  street  was  platted  and 
dedicated  to  the  public  in  the  year  1857  by  Robert  Lucas, 
who  was  then  the  owner  of  said  land;  that  said  street  is 
part  of  a  plat  of  a  larger  tract,  consisting  of  blocks,  lots, 
streets,  and  alleys,  which  plat  was  accepted  by  the  city ; 
that  said  street  intersects  with  others,  and  is  a  matter  of 
convenience  to  the  public  and  property  owners  in  that 
vicinity;  and  that  the  right  of  the  city  to  open,  improve, 
and  use  the  street  has  never  been  surrendered  or  lost.     By 
way  of  reply  the  pi  in  tiff  alleges  that  in  the  year  1865  the 
plaintiff  and  E.  W.  Lucas,  then  being  the  owners  of  said 
plat,  undertook  to  vacate  a  part  thereof,  including  Ran- 
dolph street,  and  supposed  they  had  done  so,  but  by  a 
mistake  in  the  written  instrument  of  vacation  said  street 
was  not  included  therein;  that,  relying  upon  said  supposed 
vacation,  and  not  knowing  of  the  mistake  aforesaid,  plain- 
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tiflF  entered  into  possession  of  the  land  originally  platted 
as  Randolph  street,  inclosed  it  with  fences,  and  made 
other  valuable  improvemeuts  thereon,  and  remained  in 
such  possession,  claiming  and  using  the  land  as  his  own, 
for  more  than  thirty  years,  with  the  knowledge  of  and 
without  objection  by  the  city  or  the  public  at  large.  He 
further  says  that  during  this  period  the  land  has  been 
taxed  as  his  property,  and  the  city  has  received  such  taxes ; 
that  prior  to  the  attempt  to  open  said  street  the  city  or- 
dered plaintiff  to  build  a  sidewalk  along  the  south  eide  of 
Eirkwood  avenue,  and  in  front  of  the  tract  now  claimed 
as  aBtreet;  that  upon  such  order  he  did  construct  the  walk, 
which  is  still  in  place;  and  that  by  reason  of  all  these 
matters  and  things  the  city  is  estopped  to  claim  any  right 
to  open  or  maintain  a  street  over  the  premises  in  dispute. 
It  is  admitted,  or,  if  not  admitted,  is  shown  without 
material  controversy,  that  the  addition  was  platted  in 
1867,  but  was  not  included  within  the  city  limits  until 
brought  in  by  an  extension  thereof  in  1876.  Eirkwood 
avenue  is  a  street  extending  east  and  west  along  .the  north 
side  of  the  plat  in  question.  It  does  not  definitely  appear 
whether  this  avenue  existed  prior  to  the  platting  of  the 
addition,  but  from  the  general  trend  of  the  testimony  we 
assume  that  it  did.  Eandolph  street,  as  platted,  opens 
out  from  Eirkwood  avenue  at  the  northeast  corner  of  the 
plat,  and  extends  south  along  the  east  border  of  blocks  4, 
10,  and  11  to  the  southeast  corner  of  the  plat.  Plaintiff 
has  held  the  record  title  to  all  the  lots  in  the  north  half  of 
block  4  (which  occupies,  as  we  have  seen,  tlie  corner  be- 
tween Eirkwood  avenue  and  Randolph  street)  since  a  date 
prior  to  the  year  1865.  In  the  year  last  mentioned,  plain- 
tiff and  Lucas,  being  then  the  owners  of  all  that  part  of 
the  platted  land  in  question,  united  in  a  writing  vacating 
all  of  block  4  (except  the  northeast  quarter  thereof)  and 
blocks  10  and  11,  together  with  other  blocks  and  lots  lying 
to  the  westward  of  those  above  named.     This  deed  of  va- 
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nation  was  duly  acknowledged  and  recorded,  and  a  red  ink 
memorandum  thereof  made  upon  thd  record  of  the  plat, 
the  words,  "Vacated.  See  Book  22,  on  page  689,"  being 
written  in  the  space  platted  as  Randolph  street,  and  ex- 
tending from  the  southern  extremity  of  the  street  north  to 
the  southeast  corner  of  the  plaintiff's  land.  By  the  terms 
of  the  deed  of  vacation  plaintiff  took  the  entire  east  half 
of  the  alley  bounding  his  premises  on  the  south,  and 
Lucas  the  we  t  half,  while  the  street  upon  the  west  of  said 
premises  was  divided  between  them  along  the  middle  line. 
The  evidence  tends  to  show  that  prior  to  this  vacation 
Lucas  had  his  land  south  of  the  plaintiff's  land  inclosed  by 
a  fence  extending  along  the  line  of  the  alley  above  men- 
tioned and  across  Randolph  street.  Indeed,  so  far  as  the 
record  discloses,  no  part  of  said  street  south  of  said  fence 
has  ever  at  any  time  since  the  platting  thereof  been  open 
to  or  used  by  the  public  for  street  purposes.  At  any  rate, 
no  claim  appears  to  be  made  that  the  vacation  was  not 
effectual  as  to  all  that  part  of  the  street  south  of  the  line 
of  the  alley  extending  east  and  west  through  block  4.  If 
this  be  conceded,  then  the  effect  of  the  written  instrument 
of  vacation  was  to  convert  the  north  one  hundred  and 
seventy  feet  of  Randolph  street  into  a  cul-de-sdc  between 
plaintiff's  land  upon  the  west  and  land  owned  by  one 
Aschelman  on  the  east.  This  fact  is,  perhaps,  of  no  spec- 
ial significance,  except  as  it  may  bear  upon  the  reasonable- 
ness of  the  claim  asserted  by  plaintiff.  He  says  that 
Lucas  proposed  that  they  fence  in  the  addition  along  the 
line  of  the  avenue,  and  that  he  agreed  so  to  do,  and 
executed  the  paper  supposing  it  gave  him  the  right  to  the 
street,  but  did  not  read  it  because  of  his  inability  to  read 
the  English  language.  He  claims,  however,  to  have  pro- 
ceeded at  once  t )  extend  a  fence  across  Randolph  street  on 
the  avenue  line,  and  to  have  maintained  one  there  ever 
since,  using  the  inclosed  land  as  his  private  propert ',  and 
placing  some  minor  improvements  thereon.     In  this  claim 
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he  is  quite  strongly  corroborated,  though  there  is  dispute 
as  to  his  exclusive  possession  during  the  first  ten  or  fifteen 
years  following  the  vacation  in  1865. 

He  also  offers  testimgny  tending  to  show  that  Asche!- 
man,  then  owning  the  property  on  the  east  side  of  th<» 
street,  consented  to  its  being  closed.  It  is  not  neces8ar> 
to  decide  whether  his  consent  was  essential  to  a  legal 
vacation  of  the  street;  but.,  if  it  wa^^  then  the  further  fact, 
that  neither  Aschelman  nor  Lucas  nor  any  of  their  grant- 
ees are  shown  to  have  made  any  claim  of  the  existence  of 
such  street.,  or  objection  to  the  act  of  plaintiff  in  closing- 
it,  until  very  recently,  is  a  circumstance  of  mucl) 
weight,  indicating  that  their  consent  was  given.  Plaintiff 
and  many  witnesses  testify,  in  substance,  that  from  1865 
to  the  present  time  he  has  had  exclusive  possession  of  the 
premises  by  fence  across  the  north  end  and  by  all  the 
usual  acts  of  ownership.  No  serious  dispute  is  made  as  to 
this  claim  for  the  last  twenty  years,  but  of  the  period 
from  1865  to  about  1880  it  is  said,  and  witnesses  testify  ^ 
that  the  north  end  of  the  street  was  not  closed,  and  some 
swear  to  having  driven  their  teams  in  upon  that  part  of 
the  street  between  plaintiff's  premises  and  Aschelman's^ 
This  confli  t  may  be  reconciled  without  impeaching  the 
veracity  of  any  of  the  witnesses.  The  maintenance  of  a 
fence  there  is  not  necessarily  inconsistent  with  the  fact- 
that  the  way  was  sometimes  open  to  entrance  from  the^ 
avenue.  Taking  all  the  evidence  together,  we  think  the 
preponderance  is  with  the  plaintiff,  and  that  his  exclusive 
possession  has  been,  in  a  legal  sense,  continuous  since  1865. 
There  is  no  showing  that  the  city  or  other  public  authority 
has  ever  worked  any  part  of  the  street,  or  expended  any 
time  or  labor  in  repairs  thereon. 

I.  Plaintiff's  first  contention  is  that  under  the  law 
of  the  state  he  and  Lucas,  being  the  sole  owners  of  the 
platted  land,  had  a  right  to  vacate  the  plat.,  and  take  pos- 
session of  the  streets,  alleys,  and  public  grounds  as  private 
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property  (see  chapter  78,  Laws  9th  General  Assembly),  and 
that,  even  if  the  written  instrument  executed  and  recorded 
by  them  was  insufficient  to  accomplish  the  purpose,  yet, 
if  they  did  in  fact  agree  to  the  vacation,  and  acted  upon 
it,  and  took  possession  of  the  land  accordingly,  and  have 
ever  since  maintained  that  possession  with  the  knowledge 
of  and  without  objection  from  the  city,  then  a  court  of 
equity  will  treat  the  vacation  as  an  ac<;omplished  fact,  not- 
withstanding the  failure  of  the  record  to  disclose  a  written 
deed  of  vacation  in   strict  accordance   with  the  statute. 
There  is  much  force  in  this  argument,  but  in  view  of  the 
conclusion  reached  in  the  next  division  of  this  opinion,  we 
will  not  attempt  to  pass  upon  the  question  thus  presented. 
II.     Whether  one  may  obtain  title  to  a  street  by  an 
application  of  the  ordinary  rules  in  respect  to  adverse 
possession  is  a  question  on  which  there  is  a  marked  conflict 
of  authority.     The  numerous  decisions  affirming  and  deny- 
ing the  proposition  are  quite  fully  collected  in  1  Am.  Sc 
Eng.  Ency.  Law,  878.     This  court  has  held  to  the  doctrine 
that  the  public  right  to  the  use  and  control  of  a  duly  es- 
tablished street,   ani  especially   where  it  has  once  been 
actually  opened  to  and  made  use  of  by  the  public,  cannot 
be  devested  by  mere  adverse  possession  for  the  statutory 
period  of  limitation.    City  of  Waterloo  v.  Union  Mill  Co,y 
72  Iowa,  487.     i  his  does  not  mean  that  a  city  may  abandon 
all  use  of  and  control  over  a  streets,  and  stand  idly  by  while 
it  is  closed  to  the  public  under  a  claim  of  private  right, 
and  subjected   to  use  and  occupancy  as  private  property, 
and  then  at  any  time  in  the  indefinite  or  remote  future  be 
heard  to  demand  its  reopening.     There  is  no  law  which 
compels  a  city  to  open  and  improve  a  street  which  has 
been  platted  and  dedicated  to  public  use,  nor  any  law 
which  forbids  the  total  abandonment  or  vacation  of  one 
which  has  already  been  opened.     It  is,  therefore,   well 
settled  in  this  and  most  other  states  that,  wliije  mere  non- 
user  for  ten   years  or  more  will  not  of  itself  operate  to 
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defeat  the  public  title  to  a  street,  yet  where  there  has  been 
such  nonuser  for  a  long  time, — ^not  less  than  the  statutory 
period  in  ordinary  cases, — and  this  is  accompanied  by  the 
actual  and  notorious  possession  of  the  land  by  an  individ- 
ual as  private  property  und^r  a  claim  of  right,  an  aband- 
onment will  be  presumed,  and  the  public  right  in  the  street 
will  be  held  to  have  been  extinguished.  Parallel  with 
cases  thus  holding,  and  largely  along  the  same  lines  of 
reasoning,  are  the  numerous  decisions  which  apply  to  the 
doctrine  of  estoppel  to  municipal  corporations  to  prevent 
the  assertion  of  public  right  to  a  street  where  the  exercise 
of  such  right  would  be  inequitable. 

In  Simplotv.  Dubicquey  49  Iowa,  680,  which  involved 
an  attempt  by  the  city  to  open  a  street  after  long  nonuser, 
we  said:  "The  plaintiffs  are,  we  think,  entitled  to  the 
relief  sought  on  the  ground  that  the  right  of  the  city  to 
occupy  the  land  for  the  purposes  of  a  street  must  be 
regarded  as  abandoned.  Plaintiffs  have  held  possession 
of  the  land  under  claim  of  right  for  more  than  thirty 
years,  and  during  this  long  period  of  time  the  city  has 
made  no  attempt  or  claim  of  right  to  open  the  street." 
In  Larson  v.  Fitzgerald^  87  Iowa,  402,  it  appeared  that 
three  miles  of  the  road  in  controversy  had  been  fenced  and 
used  as  private  property  for  thirty  years,  and  there  were 
other  facts  tending  to  show  an  abandonment  of  other  parts 
of  it.  In  holding  that  the  road  no  longer  existed,  the 
opinion  says:  "There  is  no  question  but  that  the  public 
may  lose  its  right  to  all  or  part  of  a  legally  established 
highway  by  nonuser.  It  will  not  be  denied  that  the  public- 
has  lost  its  right  in  the  east  three  miles  of  this  road  by 
permitting  it  to  be  fenced  up  for  thirty  years."  In  Davies 
V.  Iluebner^  45  Iowa,  574,  the  highway  was  legally  estal- 
lished  sixty  feet  in  width.  The  road  was  not  used  by  the 
public  for  many  years,  and  later  one  of  the  parties  owning 
land  along  its  course  fenced  his  premises  to  the  middle 
line  of  the  way,  and  continued  to  occupy  and  use  the  in- 
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closed  portion  as  private  property  for  more  than  ten  years* 
We  aflSrmed  the  judgment  of  the  district  court  holding 
that  the  public  right  in  the  one-half  of  the  width  of  the 
road  was  extinguished.  To  the  same  general  effect  see 
Smith  V.  (?«a^«,  80  Iowa,  88;  Davenport  v.' Boy d^  109  low bl^ 
248;  Fella  v.  Scholte^  24  Iowa,  293;  Orr  v.  O'Brwn,  7T 
Iowa,  258;  Smith  v.  Oorrell^  81  Iowa,  218.  See,  also. 
Knight  v.  Heaton^  22  Vt  481;  Beay^dalee  v.  French^  7 
Conn.  125  (18  Am.  Dec.  86);  Solt  v.  Sargent^  15  Gray,  97; 
SCate  V*  Culver^  65  Mo.  607  (27  Am.  Rep.  295);  Oregoi^  v. 
KnighU  50  Mich.  61  (14  N.  W.  Eep.  700);  Newport  v.  Tay- 
lor^aEx^rs^  16  B.  Mon.  699;  Coming  v.  O'Uld^  16  Wend. 
581;  Peoria  v.  Johnston^  56  111.  46;  Fox  v.  Hart^  11  Ohio, 
414;  1  Greenleaf's  Evidence,  section  45.    • 

Under  these  authorities,  and  upon  the  practically  un- 
disputed  facts  in  the  case,  we  see  no  way  of  escaping  the 
conclusion  that  whatever  of  public  right  once  existed  in 
the  disputed  strip  of  land  had  been  abandoned  long  before 
this  action  was  begun.  Practically  speaking,  the  land 
has  never  been  opened  or  subjected  tj  public  use  as  a 
street  since  its  platting  fifty-six  years  ago.  This  is  con- 
cededly  true  for  a  period  of  twenty  years  immediately 
before  the  commencement  of  suit,  during  all  of  which 
time  the  defendant  has  been  in  actual,  exclusive  posses- 
sion under  clAim  of  right,  without  protest  or  interference 
from  the  city,  it^  officers,  or  the  general  public.  This  we 
Jiave  repeatedly  held  will  work  a  loss  of  the  public  right, 
and  the  rule  thus  stated  must  be  considered  the  law  of 
this  state.  This,  it  must  be  remembered,  does  not  apply 
to  mere  nonuser,  where  there  is  no  actual  possession  under 
a  hostile  or  inconsistent  claim  of  right;  nor  will  mere 
delay  to  assert  a  public  right,  in  the  absence  of  other  cir- 
cumstances raising  an  equity  in  favoi?  of  an  individual 
claimant,  be  sufficient  to  create  an  estoppel  or  establish  an 
abandonment.  This  conclusion  makes  it  unnecessary  for 
us  to  decide  whether  the  taxation  of  the  disputed  strip  by 
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the  city  constitutes  an  estoppel  to  assert  the  existence  of 
the  street.  The  fact  of  such  taxation  may  at  least  be  con- 
sidered  an  item  of  material  evidence, — not  co.. elusive,  of 
course,  but  not  without  weight, — in  passing  upon  the 
question  of  the  abandonment  of  the  street  by  the  city. 

The  decree  of  the  district  court  will  be  reversed,  and 
plaintiff  granted  the  relief  demanded. — Reversed. 


|ll9  '  64l| 

Peyokb    Bros.,    Appellees,   v.    John  T.    Hazen,  Sheriff,     }^}_m 

Appellant. 

Attachment:  prbwoub  saj«b  of  ooods:  rbtbntion  of  possession 
BY  OWNER.  The  property  of  a  wholesale  fruit  dealer  was  trans- 
ferred to  a  creditor  by  an  unrecorded  written  instrnment,  and 
a  portion  of  it  actually  delivered.  It  was  agreed  that  the 
balance  should  remain  in  the  custody  of  the  creditor's  agent,  to 
whom  keys  to  the  building  were  delivered.  In  his  temporary 
absence,  employes  of  the  debtor,  ignorant  of  the  transaction, 
opened  the  place  of  business,  and  thereafter  the  sheriff  levied 
an  attachment  for  another  creditor  on  the  remaining  property. 
field,  there  was  no  such  retention  of  actual  possession  by  the 
debtor  as  would  support  the  attachment  under  Code,  section  2906. 

Appeal  from  Pottawattamie  District  Court — Hon.   W.   L 
Smith,  Judge. 

Thursdat,  Februart  12,  190a 

Action  to  recover  the  value  of  certain  personal  prop- 
erty belonging  to  plaintiffs,  alleged  to  have  been  converted 
by  defendant,  acting  as  sheriff,  under  a^  writ  of  attachment 
in  favor  of  the  Council  Bluffs  Grape  Growers'  Shipping 
Association.  Judgment  for  plaintiffs  on  directed  verdict. 
Defendant  appeals. — AMrmed. 

Flickinger  Bros*  and  John  J*  Hess  for  appellant 

Ghas.  M,  Earl  for  appellees. 
Vol.  119  Iowa.— 41. 
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MoOlain,  J. — The  property  in  controversy  consisted  of 
certain  office  furniture  and  fixtures,  lumber,  and  materials 
for  banana  boxes,  which  had  been  the  property  of  the  firm 
of  Marcus,  Marks  &  Oo.,  engaged  in  the  business  of  whole- 
sale dealers  in  fruit  at  Council  Bluffs;  the  business  at 
Council  Bluffs,  however,  being  carried  on  by  employes  of 
the  firm,  who  had  entire  control  of  the  premises  in  which 
it  was  conducted.  On  the  1st  day  of  November,  1895,  the 
firm  of  Marcus,  Marks  &  Oo.  being  indebted  to  plaintiffs, 
doing  business  in  Omaha,  one  of  the  plaintiffs  came  to 
Council  Bluffs,  and  a  sale  of  the  entire  property  of  Marcus, 
Marks  &  Ca,  employed  in  their  business  at  Council  Bluffs, 
including  the  property  above  described,  as  well  as  horses, 
wagons,  and  fruit,  was  made  by  that  firm,  represented  by 
one  of  its  members,  to  the  plaintiffs,  in  consideration  of 
previous  indebtedness,  which  sale  was  evidenced  by  a  short 
memorandum,  not  acknowledged  or  recorded.  Ihe  transac- 
tion was  concluded  about  eleven  o'clock  at  night,  and  it 
was  agreed  between  the  parties  that  the  firm  of  Marcus, 
Marks  &  Co.  would,  early  the  next  morning,  assist  one 
Erug,  who  was  to  act  for  plaintiffs,  in  loading  the  fruit 
into  the  wagons,  and  hauling  it  by  means  of  the  horses  to 
Omaha  for  sale  on  the  market,  and  that  Erug  should  re- 
tain possession  of  the  remainder  of  the  property  for  plain- 
tiffs. There  were  oral  words  used  at  that  time  between 
the  member  representing  the  firm  of  Marcus,  Marks  &  Co. 
and  the  member  of  the  plaintiff  firm  indicating  a  present 
intention  to  transfer  possession  and  ownership  of  all  the 
property  to  the  plaintiff  firm,  and  the  keys  of  the  buildings 
in  which  the  property  was  located  were  delivered  to  Krug 
for  plaintiffs.  The  next  morning,  about  five  o'clock,  the 
wagons  were  loaded  as  agreed  the  previous  evening,  and 
the  horses  were  hitched  thereto;  and  this  portion  of  the 
property  was  transferred  to  Omaha,  and  is  not  involved  in 
the  present  controversy.     Krug,  on  leaving  the  premises 
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before, breakfast,  locked  up  the  buildings,  but,  on  return- 
ing later,  found  them  in  the  possession  of  the  sheriff,  who 
had  levied  on  the  remaining  property  under  a  writ  of 
attachment  sued  out  by  the  Grape  Growers'  Shipping  As- 
sociation. With  reference  to  this  levy,  it  appears  that, 
soon  after  Erug  left  the  premises,  the  employes  who  had 
been  in  charge  for  the  firm  of  Marcus,  Marks  &  Oo.,  and 
who  had  keys,  opened  up  the  place  of  business  as  usual; 
and  at  about  half  past  seven  o'clock  the  sheriff  appeared 
and  levied  upon  the  property,  taking  possession  thereof. 
The  question  is  whether  there  had  been  such  retention  of 
possession  by  Marcus,  Marks  &  Oo.  as  to  render  the  sale  to 
plaintiffs  void,  as  against  the  attachment,  under  the 
provisions  of  Code,  section  290d.  It  is  to  be  noticed  that, 
by  the  language  of  the  statute,  it  is  the  retention  of  actual 
possession  by  the  vendor,  without  the  recording  of  a  writ- 
ten instrument  evidencing  the  sale,  which  renders  the 
transaction  invalid  as  to  the  subsequent  levy  of  an  attach- 
ment, and  that  while,  in  many  of  the  cases  decided  by 
this  court,  the  question  is  made  to  turn  on  "change  of 
possession,"  yet  these  words  are  not  found  in  the  statute; 
and  the  question  we  have  before  us  is,  therefore,  not  to 
what  extent  there  had  been  a  manual  act  of  transfer  of 
the  property  from  the  vendor  to  the  vendee,  but  whether 
at  the  time  of  the  levy  the  vendors  still  retained  the  pos- 
session which  had  previously  been  in  them  as  owners  of 
the  property.  In  the  case  of  Pope  v.  Cheney^  68  Iowa,  668, 
it  is  said  that  "All  articles  of  personal  property  cannot 
be  subject  to  the  dominion  and  control  of  the  owners  in 
the  same  manner  and  to  the  same  extent.  Those  articles 
of  great  bulk,  or  to  some  extent  immovable  in  their  nature, 
cannot  be  held  in  possession  and  under  control  like  smaller 
things,  which  may  be  readily  moved,  or  over  which  their 
owner  may  have  the  power  to  exercise  absolute  personal 
iwssession. "  And  in  that  case  the  court  lays  down  the 
rule  that  "when  the  owner  exercises  the  control  of  a  thing. 
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in  the  manner  and  to  the  extent  usual  in  oases  of  property 
of  like  character,  and  holds  possession  over  it  to  the  extent 
to  which  it  is  capable  of  being  possessed,  according  to  the 
ordinary  manner  of  using  and  handling  such  things,  it  is 
to  be  regarded  as  in  his  legal  possession."  There  can  be 
no  doubt,  we  think,  in  this  case^  that  [plaintiffs  took  and 
were  exercising  all  the  possession  and  control  of  the  prop- 
erty in  question  which  they  could  reasonably  take  and 
exercise  at  the  time  the  transfer  was  made,  and  that  Krug 
continued  to  keep  possession  and  exercise  control  for  plain- 
tiffs as  far  as  any  other  owner  could  be  reasonably  expected,  • 
under  the  circumstances,  to  take  and  exercise  possession 
and  control  over  such  property.  If  Erug  had  remained  on 
the  premises  he  would  have  had  the  full  and  complete 
authority  to  exclude  therefrom  the  employes  of  Marcus, 
Marks  &  Oo.  The  fact  that  Krug  temporarily  absented 
himself,  having  the  keys  to  the  building,  and,  as  he  had . 
reason  to  suppose,  the  exclusive  control  thereof,  would  not, 
we  think,  prevent  his  possession  being  continuous  and 
effective,  notwithstanding  the  fact  that  the  employes  of 
Marcus*,  Marks  &  Oo.  in  good  faith  entered  the  premises, 
mistakenly  supposing  that  they  had  the  authority  to  con- 
tinue to  conduct  therein  the  business  of  their  employers. 
Counsel  for  appellant  rely  on  the  case  of  Weasels  v.  Mc 
Cann^  86  Iowa,  424,  but  in  that  case  it  appears  that  there 
was  no  delivery,  actual  or  Bymbollcal,  of  the  personal 
property  in  question  to  the  vendee,  fit  is  well  settled 
that,  as  to  the  property  not  reasonably  capable  of  immedi- 
ate manual  control,  a  symbolical  delivery,  by  turning  over 
the  keys  of  the  premises  in  which  the  property  is  kept,  or 
similar  acts,  with  intention  that  the  vendee  shall  exercise^ 
from  that  time  on  the  control  over  the  property  of  which 
it  is  capable  will  be  sufficient,  under  the  provisions  of  our 
statute,  or  statutes  similar  to  ours,  as  to  recording.  Deere 
V.  Needles^  65  Iowa,  101;  Frank  v.  Levi,  110  Iowa,  267; 
McKihhm  V.  Martin^  64  Pa.  352  (3  Am.    Rep.   588);  Oaar 
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V.  Hund^  92  IlL  815;  Wright  v.  Tetlowy  99  Mass.  897; 
Lathrop  v.  Clayton,  45  Minn.  124  (47  N.  W.  Rep.  544); 
Bump  on  Fraudulent  Conveyances  (4th  Ed. )  section  1451. 
We  reach  the  conclusion  that  the  evidence  justified  the 
court  in  directing  a  verdict  for  the  plaintiffs,  and  the 
judgment  thereon  is  affibmbd. 


Iowa  Loan  &  Trust  Oompaitt  v.  OnRiBTiirA  Hallbb,  Hbkbt 
Hallbb,  A.  6.  Shooelbt,  G.  A.  Shooelbt  et  aLj 
Appellants. 

Mortgages:  ▲ssumption  of:  rrTiKasb  ofmobtgagob.  An  agreement 
1  by  the  grantee  of  mortgaged  premises  to  -pay  the  mortgage  debt 
does  not  render  the  mortgagors  mere  sureties,  so  that  a  con- 
tract to  extend  the  time  of  payment  made  with  the  grantee 
alone  will  release  the  mortgagor  from  personal  liability  to  the 
mortgagee. 

Assumption  of  Mortgage:  bxtbnsion:  OONsmBBATiON :  fobbolos- 
9  UBB.  An  agreement  by  a  grantee  of  mortgaged  premises  that 
time  of  iMtyment  shall  be  extended  is  a  good  consideration  for 
the  assumption  of  the  mortgage  by  suoh  grantee,  and  such  ex- 
tension of  the  principal  mortgage  debt  will  not  preclude  a  fore- 
olosTue  for  failure  to  p&j  interest  and  taxes,  where  the  mort- 
gage provides  that  upon  snoh  failure  the  whole  indebtedness 
shall  become  due. 

Agreement  to  Assume  and  Extend  Mortgage:  whbn  not  bffbo- 
8  TiVB.  Where  an  agreement  to  become  personally  liable  for  the 
Xmyment  of  a  mortgage,  and  to  extend  the  time,  is  made  and 
deliyered  by  a  grantee  of  the  mortgaged  premises  on  certain 
conditions,  which  are  neyer  fulfilled,  the  same  does  not  be- 
come effective. 

AppedU  from  Polk  District  Court,— TSxas.  Ohablbs  Bishop^ 

Judge. 

Thubsdat,  Febbuaby  12,  1908. 
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AonoN  to  foreclose  a  mortgage.  There  was  a  decree 
of  foreclosure,  and  personal  judgment  in  favor  of  plaintiff 
against  the  Hallers  and  the  Shockleys,  and  they  api>eal. — 
Modified  and  AMrmed. 

J.  A.  Merritt  for  appellants  Shockley. 

Clark  dk  McLaughlin  for  appellants  Haller. 

Dudley  <&  CoMn  and  Witter  <&  Blair  for  appellee. 

MoOLAnr,  J. — The  mortgage  in  question,  which  was 
executed  by  the  Hallers  on  premises  then  owned  by  them, 
was  extended  by  agreement  of  the  parties  thereto  in  1894 
for  three  years.  In  1895  the  Hallers  conveyed  the  prem- 
ises to  others,  who  assumed  and  agreed  to  •  pay  the  mort- 
gage, and  such  other  parties  in  1897  secured  a  further 
renewal,  the  Hallers  not  having  joined  in  the  application 
therefor.  The  owners  of  the  premises  succeeding  to  the 
Hallers  ultimately  conveyed  to  the  Shockleys,  and,  at  the 
time  the  last  extension  above  referred  to  expired,  there 
were  further  negotiations  for  extension  between  the 
Shockleys  and  plaintiff,  the  effect  of  which .  will  be  here- 
after discussed. 

L  As  to  the  defendants,  the  Hallers,  the  claim  is 
made  that  the  subsequent  extension  released  them  from 
personal  liability,  the  contention  of  counsel  being  that 
I.  ASSUMPTION  ^^^  grantee,  taking  from  the  Hallers,  and 
reiS^Sf^'"  agreeing  to  pay  the  mortgage,  became  the 
mortgagor,  principal^  while  the  Hallers  thereupon  be- 
came sureties  only  for  the  payment  of  the  debt,  and  that 
tiiie  subsequent  extension  of  time  to  the  so-called  principals 
released  the  liability  of  the  Hallers  as  sureties.  Now, 
while  it  is  truer  that,  as  between  the  Hallers  and  their 
grantee,  the  Hallers  became  only  secondarily  liable,  yet 
as  to  the  plaintiff  the  Hallers  were  not  thereby  released 
from  primary  liability.      It  could  only  be  by  some  new 
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agreement  between  the  plaintiff  and  the  Hallers  that  the 
liability  of  the  latter  to  the  former  would  be  converted 
into  a  surety  obligation.  No  such  agreement  was  made. 
The  Hallers  were  not  parties  to  the  subsequent  extension, 
and,  so  far  as  plaintiff  is  concerned,  remained  bound  for 
the  indebtedness  as  principals.  This  question  has  been  so 
fully  considered  in  this  state,  and  so  definitely  settle4, 
that  it  is  not  necessary  to  do  more  than  cite  the  following 
cases:  Corhett  v.  Waterman^  11  Iowa,  87;  Massie  v.  Manth 
17  Iowa,  181;  James  v.  Day^  37  Iowa,  164;  RoherUon  v, 
Stuhlmiller^  98  Iowa,  826.  Therefore,  as  to  the  plaintiff, 
the  Halleis  remained  liable  as  principals  for  the  mortgage 
indebtedness,  notwithstanding  the  fact  that,  by  the  under- 
taking of  the  grantee  with  the  Hallers  to  pay  the  mortgage 
indebtedness,  the  plaintiff  also  acquired  a  right  to  look 
to  the  latt<er,  under  the  rule  in  this  state,  which  is  well 
settled  and  not  questioned  by  counsel  on  either  side,  that 
the  mortgagee  may  bring  suit  against  tiie  grantee  of  the 
mortgaged  prefmises,  who  has  agreed  to  pay  the  mortgage 
debt,  and  recover  personal  judgment  against  him  therefor. 
In  other  words,  the  Hallers,  on  the  one  hand,  and  their 
grantee,  on  the  other,  were  both  personally  liable  for  the 
payment  of  the  indebtedness.  Under  these  circumstances, 
it  is  clear  that  an  extension  of  time  to  the  grantee,  with- 
out any  agreement  with  reference  thereto  with  the  Hallers 
would  not  discharge  the  Hallers  from  liability.  Where 
two  or  more  persons  are  severally  liable  for  a  contract  in- 
debtedness, extension  of  time  to  one  does  not  release 
another. 

IL     When  the  Shockleys  accepted  the  conveyance  of 

the  mortgaged  premises  from  the  remote  grantee  of  the 

Hallers,  they  took  subject  to  the  mortgage,  but  did  not 

3.  ASSUMPTION    agree  to  pay  the  mortgage  indebtedness;  and 

extcngiSP"  their    personal  liabilitv  is  predicated  on   a 

consideration:  ,  •  "  i     j  i_ 

foreclosure.     Written  instrument  subsequently  executed  by 
them,  in  ^hich  such  personal  liability  purported  to  be 
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.   assumed  in  consideration  of  further  extension  of  time. 
If  that  had  been  the  whole  agreement,  and  it  had  been 
fully  entered  into  by  both  parties,  there  would  have  been 
a    good  consideration  therefor,   so  far  as  the  Shockleys 
were    concerned,    consisting  in   the  extension  of   time; 
and   it    would    be    no    answer  that  before  the  expira- 
tion of  the  extension  agreed  upon,  which  related  to  the 
principal,  only,  of  the  mortgage  indebtedness,  the  plain- 
tiff brought  action  on  account  of  .default  in  the  payment 
of  interest  and  taxes,  which  default,  by  the  terms  of  the 
mortgage,  would  render  the  whole  indebtedness  due.     In 
other  words,  the  Shockleys  would  haye  acquired  the  right 
by  this  agreement  to  an  extension  of  time  as  to  the  prin- 
cipal, provided  they  paid  interest  and  taxes  as  they  should 
fall  due.      Therefore  the  contention   of  counsel  for  the 
Shockleys  that  there  was  no  consideration  for  the  exten- 
sion is  unfounded,  notwithstanding  the  result  that  action 
was  brought  on  account  of  default  in  payment  of  interest 
and  taxes  before  the  termination  of  the  period  of  exten- 
sion as  to  the  principal. 

But  the  Shockleys  testified  (and  they  are,  to  some 
extent,  corroborated  by  another  witness)  that  the  instru- 
ment signed  l>y  them,  purporting  to  be  a  contract  for  ex- 
3.  AORXBMBNT   teusiou  of  time  and  an  agreement  to  assume 

extend  mort-  personal  liability,  was  delivered  on  the  con- 
gage:  when 
noteflfectivc.  dition  that  it  would  take  effect  only  when 

signed  by  the  plaintiff  and  upon  payment  by  a  third 
party  to  whom  the  premises  were  to  be  further  conveyed, 
of  the  delinquent  taxes  and  interest;  and  it  is  argued  that 
as  the  plaintiff  never  signed  the  agreement  for  extension, 
and  the  condition  as  to  payment  by  the  third  party  of  the 
taxes  and  interest  was  never  complied  with,  the  contract 
itself  was  never  operative,  and  therefore  no  personal  lia- 
bility on  the  part  of  the  Shockleys  ever  accrued.  This  is 
purely  a  question  of  fact,  to  be  determined  under  the 
evidence.      The  instrument  purported    to  be  a  mutual 
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agreement  between  the  Shockleys  and  tiie  plaintiff, 
blanks  being  left  for  the  signatures  of  each;  and,  while  a 
unilateral  written  contract  signed  by  one  party  may  be  so 
accepted  by  tiie  other  as  to  become  a  binding  contract 
without  the  signature  of  tiie  latter,  yet,  where  a  contract 
purports  to  be  a  mutual  one,  it  is  not,  in  general,  binding 
on  either  until  signed  by  both,  and  we  think  the  evidence 
sufficiently  shows  that  this  was  the  understanding  of  the 
parties. 

We  think  it  also  sufficiently  appears  from  the  evidence 
that  the  delivery  of  the  instrument  was  conditional  not 
only  on  its  being  signed  by  the  plaintiff,  but  also  on  the 
payment  of  the  interest  and  taxes  by  the  third  party,  to 
whom  it  was  intended  that  the  premises  should  be  con- 
veyed. No  such  payment  was  made,  and  therefore,  the 
condition  on  which  the  contract  was  to  become  effectual 
not  having  been  complied  with,  it  was  of  no  force.  The 
testimony  of  the  president  of  the  plaintiff  company  would 
supi>ort  the  contention  of  plaintiff  that  the  Shock] eys  be- 
came bound  personaUy  by  the  delivery  of  the  writing,  and 
became  entitled  to  the  extension  of  time  as  to  the  principal 
of  the  indebtedness,  but  this  witness  may  very  well  have 
been  mistaken  as  to  exactly  vdiat  was  said  by  the  Shock- 
leys  with  reference  to  the  terms  and  conditions  on  which 
the  contract  was  delivered.  We  think  the  weight  of  the 
evidence  is  in  support  of  the  contention  of  the  Shockleys 
as  to  this  matter,  and  therefore  rea.ch  the  conclusion  that 
the  written  ttgreement  by  which,  if  fully  executed  and 
unconditionally  delivered,  they  would  become  personally 
liable  for  the  indebtedness,  never  took  effect 

Our  conclusion  is  that  the  decree  is  correct  so  far  as  it 
provides  for  a  foreclosure  of  the  mortgage  and  a  i>ersonal 
judgment  against  the  Hallers,  but  it  is  reversed  so  far  as  it 
provides  for  personal  judgment  against  the  Shockleys. — 
HoDiFiKD  and  avfirmsd. 
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Jambs  Hamilton,  by  His  Next  Friend,  R  F.  Douglas,  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Appellant. 

Railroads:  BjBpnoN  of  trespasser  :  acts  of  oonduotor  :  uabil- 
1  rrr  of  ooscpany.  Plaintiff  was  a  trespassei^  on  defendant's 
passenger  train.  In  putting  him  off  the  conductor  seized  him 
by  the  collar  and  slapped  and  beat  him.  Held,  that  putting 
plaintiff  off  the  train  was  within  the  scope  of  the  conductor's 
duty  and  that  as  there  was  no  x>er8onal  malice  and  the  beating 
was  in  connection  with  remoying  the  plaintiff,  the  oomi)an7 
was  liable  for  the  mjury. 

Appeal  from  Linn  District  Court. — Hon.  H.  M.  Remley, 

Judge. 

Thursday,  February  12,  190a 

Action  to  recover  damages  for  personal  injuries  in- 
flicted on  plaintiff  by  a  conductor  in  charge  of  one  of 
defendant's  trains.  Verdict  for  plaintiff  for  $50.  From 
judgment  on  the  verdict,  defendant  appeals. — AMrmed. 

J.  C.  Cook  for  appellaril. 

P.  F.  Tourtellot  and  W.  E.  Steele  for  appellee. 

McClain,  J. — Just  prior  to  the  injury  complained  of, 
plaintiff  had  been  riding  on  the  platform  of  a  car  of  a 
passenger  train  of  defendant,  confessedly  as  a  trespasser. 
Being  driven  from  the  platform  by  a  brakeman  while  the 
train  was  stopped  at  a  railroad  crossing,  plaintiff  climbed 
upon  another  platform,  after  the  train  was  in  motion. 
Again  the  train  was  stopped,  and  he  was  put  off.  When 
the  train  was  started  a  second  time,  he  climbed  on  the 
rear  steps  of  the  last  coach,  and  stood  outside  of  the  vesti- 
bule doors.     The  conductor  of  the  train  opened  the  doors 
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from  the  inside,  seized  plaintiff  by  the  collar,  and  slapped 
and  beat  him  with  his  hand;  and,  when  plaintiff  exclaimed^ 
''Don't  kill  meP'  the  conductor  responded,  "No,  I  won*t 
kill  you,  but  I  give  you  to  understand  when  the  train  is 
stopped  twice  and  you  are  put  off  you  will  stay  off." 
Thereupon  the  train  was  again  stopped,  and  plaintiff  was 
put  off  or  got  off.  This  action  is  to  recover  damages  for 
the  beating. 

Counsel  for  defendant  contends  that  the  acts  of  the 
conductor  were  outside  of  the  scope  of  his  authority,  and^ 
as  plaintiff  was  a  trespasser,  the  defendant  is  not  liable. 
It  is  not  easy  to  determine  in  every  case  what  acts  are  so 
far  the  result  of  personal  motives  of  the  servant  as  to 
relieve  the  master  from  liability  therefor,  where  the  servant 
is  at  the  time  engaged  in  general  in  th^  discharge  of  duties 
for  his  master.  There  is  no  question  that  if,  in  removing 
plaintiff  as  a  trespasser,  the  defendant's  conductor,  who 
was  charged  with  the  duty  of  removing  trespassers  from  the . 
train,  caused  him  to  suffer  personal  injury  by  reason  of 
attempting  to  put  him  off  at  a  dangerous  pktc^  or  by  using 
unreasonable  and  unnecessary  violence,  the  defendant 
would  be  liable  for  his  acts, even  though  they  were  wanton, 
willful,  malicious,  and  unlawful.  Marion  v.  C.  R.  L  c6  JP. 
R.  Co.y  64  Iowa,  568;  Johnson  v.  Su  P.^  M.  dk  O.  R.  Co., 
116  Iowa,  689;  Eo^man  v.  New  York  Cent,  dk  H.  R.  R. 
Co.^  87  N.  Y.  25  (41  Am.  Rep.  887).  This  proposition  is 
conceded  by  counsel  for  appellant,  but  he  contends  that 
the  evidence  shows  the  beating  of  the  plaintiff  to  have 
been  a  separate  and  distinct  transaction  from  that  of  put- 
ting him  off  the  train.  So  it  appears  from  the  testimony  of 
the  conductor,  but,  according  to  the  testimony  of  plaintiff, 
he  was  struck  and  beaten  and  put  off  as  a  part  of  one  contin- 
uous transaction,  and  we  think  it  was  for  the  jury  to  say 
whether  this  was  so.  But  even  if  the  beating  was  a  dis- 
tinct transaction,  it  was  not  as  the  result  of  any  personal 
malice  or  ill  will  of  the  conductor,  but  because,  as  con- 
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doctor,  he  was  irritated  by  the  conduct  of  plaintiff,  and  as 
he  declares,  was  actuated  with  the  purpose  of  teaching 
fhe  plaintiff  a  lesson,  so  that  when  he  was  put  off  he  would 
fltay  off.  There  is  notiiing  to  indicate  that  the  conductor, 
under  pretense  of  discharging  his  duty  as  conductor,  was 
taking  the  opportunity  to  injure  plaintiff  on  account  of 
his  own  personal  ill  will.  He  was  confessedly  acting 
throughout  as  conductor,— discharging  the  duty  of  pre- 
senting plaintiff,  as  a  trespasser,  from  riding  on  the 
train.  We  think  the  case  is  plainly  one  where  the 
wrongful  acts  of  the  conductor,  if  any,  were  chargeable 
to  the  defendant 

Oomplaint  is  made  of  refusal  to  give  an  instruction 
Asked  by  defendant,  but  the  law  of  the  case  was  correctly 
stated  to  the  jury  in  instructions  given  which  sufficiently 
covered  the  instruction  asked. 

The  judgment  is  affibmbd. 


State  of  I9WA  v.  Jack  Phillips,  Appellant. 

Murder:     arrest:    DsaRBB  of  force   allowed.     An  officer   iu 

1     making  an  arrest  is  permitted  to  use  no   more   force   than   to 

him,  acting  as  an  ordinwily  prudent  personj^ouldjander  like 

cirxmmstancesyjeems^reasoiiably /§nd  apparently  necessary  to 

I  effect  the'  ^est,  and  proof  of  the  absolnte  necessl^r^for  tlie 

forbe'nsed  is  not  required. 

8am  e.  In  the  prosecution  of  an  officer  for  murder,  who  struck  on 
the  head  and  fatally  injured  the  deceased  while  making  an 
9  arrest,  it  was  shown  that  deceased  had  an  exceedingly  thin 
skull,  and  there  was  evidence  that  force,  which,  if  applied  to 
an  ordinary  head  would  cause  no  serious  injury,  might  hare 
produced  a  fracture  of  deceased's  skull,  it  was  for  the  jury  to 
determine  whethe  -  defendant  used  more  force  in  making  the 
arrest  than  was  permissible. 
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Correction  of  Error  on  Rehearing.    Where  oonnsel  has  in  fact  and 

8     nnintentionallj  oyerlooked  an  error  in  the  original  sabmissioD 

of  a  criminal  cause  in  the  supreme  court,  and  it  is  one  that 

may  have  misled  the  jury  in  reaching  their  verdict,  the  court 

will  correct  it,  though  raised  for  the  first  time  on  a  rehearing. 

Recalling  Qrand  Jury.     Where  a  grand  jury  is  excused ''until  the 
4     second  day  of  the  next  term,  unless  sooner  called  by  the  court'' 
it  may  be  recalled  and  legally  investigate  a  cause  at  the  same 
term. 

Challenges  to  Qrand  Jurers.     That  defendant  is  not  given  oppor- 
6     tunity  to   challenge  grand  jurors  is  not   ground  for  setting 
aside  an  indictment. 

Appeal  from  Wapello  District   Oon,rU — Hon.  Frahe  W. 

ElOHSLBBBaBB,  JudgO. 

Wbdnbsday,  April  8,  1908. 

The  defendant,  having  been  indicted  for  murder  in 
the  first  degree,  and  convicted  of  manslaughter,  appeals. 
'^Reversed. 

L  H.  Tomlmson  and  M.  A.  MoOoid  for  appellant. 

0?^8.  W.  Mullatiy  Attorney  General,  *and  Chaa.  A* 
Van  Vleckj  w&^sistant  Attorney  General,  for  the  State. 

Ladd,  J. — The  accused  was  acting  as  special  police- 
man in  the  town  of  Eldon  during  the  period  of  the  fair, 
and  on  the  4th  day  of  September,  1900,  had  cautioned  the 
deceased,  Olarence  Debard,  who  w^s  somewhat  intoxicated,\ 
against  "kicking  up  a  disturbance"  and  returning  to  the\ 
saloon.     Notwithstanding  this,  the  deceased  undertook  to  J 
return,  but  seems  to  have  stopped  on  the  way  at  a  Wiener- 
wurst stand,  and,  while  there,  grabbed  for,  but  did  not  | 
reach,  a  knife.     Thereupon  he  was  put  under  arrest  by 
defendant  and  taken  toward  the  jail,  all  the  time  making 
resis  an  o  by  jerking  and  trying  to  get  away,  and  also  using 
proline  and  threatening  language.     This  continued  until 
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they  reached  a  point  in  front  of  a  printing  office,  where 
the  defendant  struck  the  deceased  over  the  head  with  a 
club  or  "billy"  such  as  is  usually  carried  by  policemen. 
The  evidence  is  in  conflict  as  to  whether  Debard  had 
broken  loose  at  the  time,  some  of  the  witnesses  testifying 
that  there  was  no  halt,  and  that  the  prisoner  had  not 
broken  away,  and  others  that  he  had,  and  had  turned  upon 
the  defendant  with  his  fists.     In  any  event,  he  fell  to  the 
ground  on  one  hip  and  his  hand,  and,  though  repeatedly 
requested,  refused  to  arise  and  go  with  the  officer.     As 
the  defendant  walked  around  him,    Debard  turned,  at- 
tempting to  guard  himself  from  seizure,  and,  as  the  officer 
reached  for  his  shoulder,  he  kicked  at  him,  and  was  dealt 
another  blow  on  the  head.     The  defendant  denied  striking 
the  deceased  more  than  twice,  and  in  this  is  somewhat 
corroborated;  but  several  eyewitnesses  testified  that  he 
beat  him  on  the  head  three  or  four  times,  and  that,  when 
last  hit,  deceased  threw  back  his  head,  and  fell  to  the 
ground  unconscious.     He  was  then  carried  to  the  jail  by 
defendant  and  others,  and  died  the  next  morning.  From  the 
time  of  his  arrest  until  the  last  blow,  the  deceased  was 
violent  in   manner  and  in  speech,  declaring  that  "there 
was  not  enough    *    *    *    officers  in  Eldon  to  take  him  to 
jaiP';   that  "the  officers  could  beat  his  head  oflf,.but  could 
not  take  him";  that  he  would  whip  defendant  if  he  would 
discard  the  "billy. "    Some  of  the  evidence  was  to  the  effect 
that  the  first  blow  was  very  severe,  and  that  the  last  ended 
all  conscious  resistance.    Undoubtedly,  the  conduct  of  De- 
bard was  extremely  exasperating,  but  his  only  oflFense  prior 
to  arrest  was  drunkenness  and  disorderly  conduct 

The  court,  in  the  sixth  paragraph  of  the  charge,  in- 
structed the  jury  that:  "The  defendant  had  the  right  to 
use  such  a  de?:ree  of  force  as  was  reasonably  necessary  to 
reduce  said  Debard  to  submission;  and  if  resistance,  if 
any  there  was,  was  violent  and  determined,  the  defendant 
was  not  required  to  make  nice  calculation  as  to  the  degree 
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of  force  necessary  to  accomplish  the  purpose.     But,  to 
excuse  the  taking  of  life  in  making  an  arrest  in  cases  of 
misdemeanor,  it  must  be  shown  that  the  killing  was  ^c-{ 
essary  to  effect  the  object.     Hence,  if  you  find  from  the' 
evidence  in  this  case  beyond  a  reasonable  doubt  that  the 
defendant,  whilst  making  the  arrest  of  Debard,  struck  him 
with  a  club  or  billy,  and  that  Debard  died  from  the  effects 
of  such  blow,  and  you  farther  find  that  it  was  not  necessary  i 
to  strike  and  kill  Debard,  if  he  did,  in  order  to  effect  such] 
arrest,  you  will  find  the  defendant  guilty  of  manslaughter. "/ 

This  general  statement  of  the  right  of  the  officer  finds 
support  in  many  authorities.  See  State  v.  Oarrettj  60  N. 
0.  144  (84  Am.  Dec.  859);  State  v.  DierUrger,  96  Mo.  666 
(10  S.  W.  Rep.  168,  9  Am.  St.  Rep.  880);  2  Bishop's  New 
Criminal  Law,  section  650;  1  Bishop's  Criminal  Procedure, 
section  161;  1  Wharton's  Criminal  Law,  402  et  aeg;  note 
to  Hawkins  v.  Com.^  14  B.  Monroe,  147  (Ky.)  (61  Am. 
Dec.  168).  On  the  other  hand,  some  authorities,  while 
admitting  that  the  officer  is  never  required  to  retreat,  and 
may  meet  force  with  force,  seem  to  hold  that  in  arresting 
for  a  misdemeanor  only,  as  well  as  preventing  the  escape 
of  a  person  after  being  ar»ested  therefor,  life  may  not  be 
taken,  even  though  necessary  to  make  the  arrest  or  prevent 
the^escape,  save  when  the  officer  has  the  re?isoni*ble  appre- 
hension of  peril  to  his  ownlife  or  great  bodily  harm.  1 
McOlain,  Criminal  Law,  section  298;  Thomas  v.  Kinkead, 
65  Ark.  502  (18  S.  W.  Rep.  854,  15  L.  R.  A.  558,  29 
Am.  St  Rep.  68);  Brown  v.  Weaver^  76  Miss.  7  (28 
South.  Rep.  888,  42  L.  R  A.  428,  71  Am.  St.  Rep. 
512);  Reneau  v.  State^  2  Lea,  720  (81  Am.  Rep.  626); 
U.  S.  V.  Clark,  (0.  0.)  81  Fed.  Rep.  710;)  2  Am.  &  Eng. 
Ency.  Law,  849,  and  cases  cited.  But  the  correctness  of 
the  instruction  in  this  respect  is  not  challenged,  for  it  was, 
if  anything,  too  favorable  to  the  defendant. 

Appellant  does  insist,  however,  that  it^  is  defective  in 
that  (1)  it  requires  a  finding  of  absolute  necessity  in  order \ 
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to  justify  the  taking  of  Debard's  life,  and  (2)  that  it 
I.  AARBSTide-  excludes  all  question  with  respect  to  the 
allowed.  rosult  being  acc^ntaL  The  only  answer  to 
the  first  of  these  is  the  caution  concerning  nice  distinc- 
tions as  to  the  degree  of  the  force  employed.  But  this  is 
followed  by  the  unqualified  statement  that  the  killing, 
to  be  excusable,  must  have  been  necessary,  and  that, 
before  the  jury  could  convict,  it  must  be  found  to  have 
been  unnecessary.  Certainly,  proof  of  absolute  necessity 
was  not  required.  The  law  exacted  no  more  from  defend- 
ant than  that  in  what  he  did  he  employ  no  more  force 
in  effecting  the  arrest  than  to  him,  acting  as  an  ordinarily 
prudent  person,  would,  under  like  circumstances,  S3emed 
reasonably  and  apparently  necessary  to  effect  the  arrest  of 
deceased.  Section  5194  of  the  Oode.  The  state  argues 
that)  even  if  this  instruction  is  not  sufficiently  explanatory, 
the  error  is  cured  in  the  instruction  following.  The  error 
is  the  rather  emphasized  in  that,  for  while  exacting  a  find- 
ing that  the  killing  was  not  necessary  to  justify  a  convic- 
tion, the  jury  are  told  to  acquit  if  **you  farther  find  that 
it  was  reasonably  necessary^  taking  into  consideration  all 
the  circumstances  in  evidence,  for  the  defendant  to  use 
such  club  or  billy,  if  he  did  use  one,  in  the  manner  it  was 
used;  and  further  find  beyond  a  reasonable  doubt  that  the 
defendant  could  not  have  effected  the  arrest  of  said 
Debard  and,  taken  him  to  jail,  without  so  using  such  club 
or  billy,  if  he  did  use  it."  The  matter  is  referred  to  only 
incidentally  in  the  other  instructions,  and  not  in  connec- 
tion with  the  evidence. 

The  second  criticism  possibly  is  included  in  the  first 
The  jury  might  have  found  that  defendant  had  no  inten- 
tion of  killing  deceased. '  The  post-mortem  demonstrated 
that  the  latter  had  an  exceedingly  thin  skull, 
and  there  was  evidence  tending  to  show  that 
force  which,  if  applied  to  the  ordinary  head,  would  cause^ 
no  serious  injury,  might  have  produced  a  fracture  in^ 
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Debard's  skull.  If  so,  tben  death  might  have  resulted 
from  a  blow  of  the  "billy''  applied  with  no  greater  force 
than  might  have  seemed  reasonably  necessary  to  subject 
deceased  to  restraint,  and  the  jury  should  have  been  ad- 
vised that,  if  no  more  force  was  exerted  than  permissible 
as  hereinbefore  stated  and  yet  death  resulted  because  of 
the  character  of  Debard's  skull  when  had  it  been  of  ordin- 
ary thickness  this  would  not  have  happened,  the  defendant 
should  noi  be  held  responsible.  As  argued  by  the  state 
there  is  much  evidence  tending  to  prove  that  the  blows 
were  severe  and  unnecessarily  administered.  The 
deceased  was  intoxicated  and  unarmed,  as  defendant 
knew.  Bystanders  were  within  easy  call  during  the 
entire  transaction  and  presumably  would  have  rendered 
assistance,  according  to  their  duty,  had  this  been  required. 
But  the  defendant  testified  that  the  blows  were  not  ad- 
ministered with  unusual  force,  and  it  was  for  the  jury  to 
say  from  the  evidence  whether,  under  the  circumstances 
disclosed,  the  defendant  was  justified  in  beating  the  pris- 
oner in  his  inebriated  condition,  and,  if  so,  whether  more 
force  was  exerted  in  so  doing  than  was  permissible. 

II.  It  is  true,  as  contended  by  the  state,  that  the 
points  on  which  the  judgment  is  reversed  were  made  for 
the  first  time  in  the  petition  for  rehearing.  In  civil 
3.  coRRBCTioN   causes  this  alone   would  prevent  reconsidera- 

of  error  on 

rehearing,  tiou.  But  the  law  is  more  indulgent  in 
actions  involving  the  liberty  of  the  citizen,  and  the 
practice  has  long  prevailed  in  this  court  of  granting  re- 
hearings  for  the  purpose  of  correcting  errors  which  might 
reasonably  be  thought  to  have  vitally  effected  the  result  of 
the  trial.  Of  course,  the  point  must  not  have  been  in- 
tentionally omitted.  If  the  ac*;u3ed  has  actually  over- 
looked an  error  in  the  original  submission,  and  it  was  such 
as  might  have  misled  the  jury  in  reaching  their  verdict, 
the  court  will  correot  it  on  rehearing.  But  for  this  practice 
Vol.  119  Iowa.— 42. 
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having  been  adhered  to  for  many  years,  the  writer 
would  be  inclined  to  make  no^  distinction  between 
civil  and  criminal  actions  in  this  respect,  and  to  treat 
errors  which  have  not  impressed  counsel  suflSciently  to 
be  remembered  and  discussed  in  the  first  instance  as  hav- 
ing been  waived, 

IIL  The  grand  jury,  having  completed  the  business 
then  before  it,  was,  on  the  5th  day  of  September,  1900,  by 
the  court  adjourned  "until  the  second  day  of  next  term, 
4.  RBCAtuNo  u^l^ss  sooner  called  by  the  court";  and  on 
grand  jury,  the  followlug  day,  it  appearing  "that  since 
said  adjournment  important  cases  have  arisen,''  the  court 
ordered  said  grand  jury  to  return  on  the  10th  day  of  said 
^  month,  during  the  same  term,  which  it  did,  apd  subse- 
quently  found  the  indictment  against  the  defendant.  He 
moved  the  court  to  set  aside  the  indictment  on  the 
grounds  (1)  that  the  grand  jury  was  not  selected,  drawn, 
summoned,  impaneled,  or  sworn  as  prescribed  by  law;  and 
(2)  that,  although  the  grand  jury,  after  being  discharged, 
was  recalled  for  the  sole  purpose  of  investigating  this 
case,  defendant,  though  held  to  answer  and  in  custody, 
was  not  permitted  to  appear  in  said  court  to  challenge 
said  jury.  This  motion  was  overruled.  It  will  be  observed 
that  the  grand  jury  had  not  been  discharged  for  the  term, 
but  excused  from  attendance  until  called  by  the  court  to 
return.  The  authority  of  the  court  to  do  this  is  not  ques- 
tioned in  argument.  Section  5252  of  the  Oode  directs  that 
"the  grand  jury,  on  completion  of  its  business,  shall  be 
discharged."  This  evidently  means  for  the  term  of  court 
at  which  it  is  impaneled,  and  does  not  limit  the  authority 
of  the  court  to  excuse  the  jurors  from  attendance  tempor- 
arily, or  until  required  again  at  the  same  term.  In  the 
more  populous  counties  such  has  frequently  been  the 
practice,  and  it  is  not  open  to  just  criticism.  The  alleged 
irregularity  in  adjourning  the  jury  and  recalling  it  appears 
to  be  the  only  objection  to  the  panel,  and,  regardless  of 
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whether  the  defendant  was  in  a  situation  to  raise  the 
5.  Challenges  point,  WO  think  it  without  merit.  That  defend- 
jurors.  ant  was  not  given  an  opportunity  to  challenge 

the  jurors  is  not  a  statutory  ground  for  setting  aside  an 
indictment.  Section  5319  Code;  State  v.  BatcgAmanj  111 
Iowa,  71. 

Other  errors  complained  of  are  not  such  as  are  likely 
to  arise  upon  another  triaL  For  those  pointed  out,  the 
judgment  is  bevkrsed  and  the  cause  remanded  for  new  trial. 


State  op  Iowa  v.  S.  G.  Thiele,  Appellant 

Murder:     iNSANriY:    burden  op  proop.     Where  a  plea  of  insani^ 

1  is  entered,  the  harden   is  on  the  defendant   to   estahlish  the 
same  by  a  preponderance  of  the  evidence. 

Insanity;     instruotIon.     An  instmotion  that  defendant  is  not  en- 

2  titled  to  an  acquittal  if  the  evidence  proved  him  probably 
insane,  is  erroneous. 

Same.  On  a  prosecntion  for  murder,  where  a  plea  of  insanity  is 
8  entered,  an  instruction  that  evidence  tending  to  show  that 
insanity  is  probable  does  not  overcome  the  presumption  of 
sanity  but  that  more  must  be  shown  to  accomplish  this,  and 
that  this  defense  must  be  established  by  a  preponderance  of  the 
evidence,  is  ground  for  reversal. 

Appeal  fvo.n  Montgomei'y  District  Court. — Hon.    6.   D. 
Wheelbb,  Judge. 

Wednesday,  April  8,  1908. 

The  defendant  was  accused  and  convicted  of  murder 
in  the  first  degree,  and,  from  judgment  of  imprisonment 
for  life  at  bard  labor,  appeals. — Reversed. 

G.  E.  Richards  and  P.  W.  Richards  for  appellant. 

Chas,  W.  JUullauj  Attorney  General,  and  Chas.  A. 
Van  Vleck^  Assistant  Attorney  General,  for  the  State. 


660  State  of  Iowa  v,  Thiele.  [119  Iowa 

Ladd,  J. — The  accused,  who  had  separated  from  hia 
wife,  Ida  Marie  Thiele,  saw  her  pass  the  house  in  Villisca 
at  which  he  was  stopping.  He  immediately  ran  across 
the  street  and  stabbed  her  with  a  knife  three  times.  From 
the  wounds  so  inflicted  she  died  within  a  few  minutes. 
At  the  trial,  the  defense  of  insanity  was  interposed. 

The  evidence  tended  to  show  that,  for  some  time  pre- 
vious, the  defendant  acted  peculiarly  and  talked  incoher- 
ently ;  would  get  excited  without  cause,  and  frequently 
cry;  was  often  dejected,  and  would  look  wild  out  of  hi& 
eyes  sometimes,  and  at  others  foolish;  would  run  in  doing 
ordinary  work,  and  exercised  no  judgment  in  accomplish- 
ing what  he  undertook;  had  frequently  claimed  the  Bible 
gave  him  the  right  to  kill  his  wife;  and  the  physicians 
testified  that  there  was  a  depression  in  his  skull  which 
caused  a  derangement  in  the  action  of  the  brain.  Nine 
nonexpert  witnesses  and  three  physicians  expressed  the 
opinion  that  he  was  insane.  As  bearing  on  this  defense, 
the  court  instructed  the  jury  that:  "In  considering  this 
question  of  the  insanity  of  the  accused,  you  are  to  bear  in* 
mind  that  the  presumption  of  the  law  is  that  he  was  sane. 
The  burden  is  upon  him  to  establish  that  at  the  time  of 
the  killing  of  said  Ida  Marie  Thiele,  if  he  did  kill  her,  he 
was  in  such  a  state  of  insanity  as  will  excuse  the  act 
And  if  the  evidence  goes  no  further  than  to  show  that 
such  a  state  of  mind  was  possible  or  even  probable,  it  is 
not  sufficient.  It  must  be  sufficient  to  overcome  the  legal 
presumption  of  sanity,  and  satisfy  you  by  a  fair  prepond- 
erance of  the  evidence  that  he  was  not  sane.  The  defense 
of  insanity  is  one  which  should  be  thoughtfully,  thoroughly, 
and  dispassionately  considered  by  you.  You  should  in- 
dulge in  no  prejudice  against  it,  but  you  should  give  it  a 
candid  and  fair  consideration,  with  an  honest  design  ta 
reach  the  very  truth  of  the  matter.'*  That  the  burden 
was  upon  the  defendant  to  establish  his  insanity  at  the 
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time  of  the  killing  by  a  preponderance  of  the  evidence   is 
X.  Insanity:       not  questioned,  nor  could  it  be  in  thi«  state. 
p?oof."^        State  V.  Fetter^  82  Iowa,  49;  State  y.  Oeddis^ 
42  Iowa,  264;  State  v.  Bruce^  48  Iowa,  580;  State  v.  Traut^ 
74  Iowa,  545;  State  v.  Mewherter^  46  Iowa,  88;  State  v. 
Van  Tassel^  308  Iowa,  11;  State  v.  Bobbins^  109  Iowa,  650. 
The  critcism  of  the  instruction  is  (1)  that  in  effect  it 
treats  the  presumption  of  sanity  as  having  some  weight 
as  evidence,  and  (2)  that  the  degree  of  proof  exacted  is 
more  than  a  mere  preponderance  of  the  evidence.     A  sim- 
ilar instruction,  from  which  the  objectionable  part  of  this 
may  have  been  copied,  was  condemned  in  State  v.  Jones^ 
64  Iowa,  349.      Indeed,    a  comparison   of  this  with  the 
instruction  in  the  Jones  Ca«c  indicates  that  the  very  defect 
pointed  out  in  the  latter  is  here  emphasized  by  omitting 
•'merely*'  before   **probable.''      When     analyzed,    what 
might  the  jury  reasonably  have  understood  from  the  lang- 
uage used?    If  the  evidence   made   it  appear  that  the 
defendant  might  possibly  have  been  insane,  this  would 
not  entitle  him  to  an  acquittal,  for,  at  most,  only  a  reason- 
able doubt  would  thereby  be  raised  as  to  his  sanity.     This 
was  correct  under  the  decisions  of  this  state,  though  con- 
trary to  the  conclusion  reached  by  the  Supreme  Court  of 
the  United  States  in  Davis  v.  U.  &,  160  U.  S.  469  (16  Sup. 
Ot  Rep.  853,  40  L.  Ed.  499),  a  case  of  first  impression. 

In  saying  he  was  not  entitled  to  an  acquittal  if  the 
evidence  proved  him  probably  insane,  there  was  error. 
The  existence  of  disease  in  the  brain  of  a  living  being  is 
s.  insanity:  in-  scldom  the  subject  of  demonstrated  or  direct 
struction.  prool  Of  uccessity,  reliance  must  be  placed 
on  outward  manifestations,  and  from  these  the  inference 
drawn  as  to  the  condition  of  the  brain.  The  conduct  and 
speech  of  a  party  are  not  always  the  true  index  of  mental 
capacity  or  incapacity.  Oases  of  feigned  insanity  are  not 
infrequent,  and  about  all  courts  are  able  to  do  in  most 
cases  is  to  speak  from  the  evidence  as  to  the  probability  or 
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improbability  of  the  accused  having  been  insane  at  the 
time  under  investigation.  By  saying  insanity  is  probable 
is  meant,  as  understood  in  common  parlance  and  from  the 
definition  of  lexicographers,  that  there  is  more  evidence 
of  insanity  than  against  it,  or  better  reason  to  believe  the 
defendant  insane  than  to  suppose  him  sane.  State  v. 
Jonesj  supra;  State  v.  Trout^  74  Iowa,  545;  Kelch  v. 
State,  55  Ohio  St  146  (45  N.  E.  Rep,  6,  89  L.  R  A.  737, 
60  Am.  St  Rep,  680.) 

But  the  court  in  effect  told  tiie  jurors  that,  even  if  it 
were  made  to  appear  probable  that  defendant  was  insane, 
he  must  be  held  accountable  for  his  act     And  more,  that 
such  probability  would  not  alone  overcome 
the  presumption  of  sanity.      The  defendant 
must  have  gone  still  farther  and  introduced  evidence  to 
overcome  this  presumption,  and  then,  in  addition  thereto, 
satisfy  the  jury  of  his  insanity  by  a  fair  preponderance  of 
the  evidence.     Even  if  the  presumption  were  to  be  accorded 
some  probative  force  rather  than  treated  as  a  mere  rule 
concerning  the  burden  of  proof,  it  ought  not  to  be  offset 
in  this  way  against  evidence  establishing  the  probability  of 
defendant's  insanity.     Sanity  is  the  normal  condition,  and 
the  presumption  that  it  exists  goes  no  farther  than  the 
assumption,  for  the  purposes  of  the  trial,  that  the  accused 
is  not  different  in  this  respect  from  other  men.     The  law 
does  not  undertake  to  measure  the  precise  amount  of  evi- 
dence which,  when  undisputed,  will  rebut  this  assumption 
and  justify  the  conclusion  that  a  person  is  abnormal,  save 
that  it  must  be  enough  to  convince  the  understanding. 
But  the  jury  are  not  to  be  told  that  the  presumption  is  of 
no  consequence  in  weighing  evidence,  or,  as  was  request-ed 
by  appellant,  that  it  is  not  **to  weigh  the  presumption  of 
defendant's  sanity  against  any  measurable  amount  of  evi- 
dence  of  insanity";  for  an  appreciable  weight  of  evidence 
is  required  to  establish  the  existence  of  an  abnormal  con- 
4ition  of  the  mind.     Not  until  the  evidence  indicates  that 
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the  existt^nce  of  insanity  is  probable,  that  is,  is  such  as  to 
render  this  conclusion  more  reasonable  than  a  contrary 
inference,  has  the  assumption  that  the  party  under  invest- 
igation was  in  a  normal  state  been  overcome*  The  partic- 
ular vice  of  the  instruction  is  that  it  negatives  this  propo- 
sition, and  tells  the  jury  that  even  evidence  producing 
this  effect  does  not  overcome  the  bare  presumption  of 
sanity;  that  still  more  must  be  introduced  to  accomplish 
this,  and,  in  addition  thereto,  the  defense  established  by 
a  preponderance  of  evidence.  The  error  is  too  manifest 
to  require  further  elucidation.  But  the  state  urges  that 
the  fault  found  is  purely  technical,  and  not  likely  to  have 
prejudiced  the  defendant  Our  learned  predecessors 
twenty  years  ago  were  unable  to  agree  upon  this  point,  or 
upon  a  proper  construction  of  a  like  instruction  in  the 
Jones  Case.  This  fact  alone  is  sufficient  warrant  for 
thinking  that  the  jurors  might  have  construed  the  charge 
logically  and  as  it  was  written. 

There  is  nothing  in  the  presumption  of  sanity  demand- 
ing special  explanation.  Any  juror  of  ordinary  compre- 
hension understands  what  is  meant  by  it,  and  it  is  suffici- 
ent if,  in  simple  and  direct  language,  the  jury  are  advised 
upon  which  side  is  the  burden  of  proof,  and  the  quantum 
exacted  by  the  law.  Because  of  the  error  in  this  instruc- 
tion, the  judgment  is  rbvsrs£D  and  the  cause  remanded. 


State  op  Iowa,  Appellee,  v.  Edward  Burns,  Appellant.     |,j0  ^^ 

m,  118 
_  \m  619 

Seduction:     variance   in  name  of  prosecutrix.     Formal    errors      ng  ~^ 

1     aud  verbal  variances  in  an  indictment  which  do  not  mislead     ]^___^ 

or  prejudice  the  accnsed  are  treated  as  immaterial,  and  in  a 

prosecution  for  seduction  if  the  accused  comes  into  court, 

knowing  whom  he  is  charged  with  having  seduced,  a  variance 

in  the  name  or  even  a  wrong   name  of  the  prosecutrix  in  not 

ground  for  setting  aside  a  conviction,  under  Code,  sect  ion  5C8(V. 
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Absence  of  the  Court:     argument.     It  is  not  error  for  the  judge 
2     during   the   argument  of   a  criminal  case  to  leave  his  deek 
and  at  or  near  the  door  of  an  adjoining  room  dictate  his  in- 
structions to  the  rei>orter,  where  there  is  no  showing  that  the 
same  interfered  with  the  argument. 

Leading  Questions.     Permitting  €he  prosecutrix  in  an  action  for 
8     seduction  to  answer  leading  questions  is  largely  discretionary 
with  the  court,  who  is  governed  hy  the  nature  of  the  issue, 
age,  experience  and  intelligence  of  the  witness. 

Affection  for  Accused.     In  a  prosecution  for  seduction,  the  testi- 

4     mony  of  i^rosecutrix  that  she  entertained  an  affection  for  the 

accused  and  was  willing  to  hecome  his  wife  is  admissible. 

Remarks  of  Court:     apparent  sympathy.     On  the  examination  of 
6     the  prosecuting  witness  in  an  action  for  seduction  she  appeared 
diffident,  and  the  court  remarked  ' '  Speak  out  louder,  my  girl ; 
now  tell  them  what  was  said,  my  girl".     Held,  not  prejudi- 
cial under  the  circumstances  of  the  case. 

Evidence :   oorroboration.    Evidence  in  an  action  for  seduction  oon- 

6  sidered,  and  held  to  corroborate  the  prosecuting  witness  suffi- 
ciently to  sustain  a  verdict  of  g^uilty. 

Improper  Argument  of  Counsel.     On  a  prosecution  for  seduction, 

7  counsel  for  the  state  in  the  closing  argument  said  defendant 
''ought  to  have  married  the  prosecuting  witness ;  that  he  ought 
to  have  said  to  her  '  that  child  is  blood  of  my  blood,  flesh  of 
of  my  flesh, '  and  married  her,  and  then  his  old  gray  haired 
father  and  mother  would  have  had  no  cause  to  mourn.  V  Held^ 
that  in  view  of  the  fact  that  counsel  for  defendant  had  pre- 
viously referred  to  the  *  *gray  haired  father  and  mother,  *  *  and 
that  the  court  instructed  that  refusal  to  marry  was  not  evidence 
of  guilt,  the  error  was  cured. 

Appeal  from   O'Brien    District    Oourt. — Hon.   John   P. 
Oliver,  Judge, 

Wednesday,  April  8,  1908. 

Defendant  was  tried  upon  an  Indictment  charging 
him  with  the  crime  of  seduction,  and  having  been  adjudged 
guilty,  appeals. — Affirmed. 

W.  D,  Boies  for  appellant. 

(7.  W.  MiMan^  Attorney  General  and  C.  A.  Van  Vleok 
Assistant  Attorney  General,  for  the  State. 
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Weaver,  J. — The  indictment  charges  the  seduction  of 
Mary  Ellen  O'Qrady.     Upon  the  trial  the  prosecuting  wit- 
ness gave  her  name  as  Nellie  O'Qrady,  and  was  so  named 
I.  variancb  in  and  called  by  other  witnesses  who  spoke  ot 
piosccutrix.    her  in  testimony.     It  is  argued  that  this  is  a 
fatal  variance  and  requires  a  reversal.      The  rule  of  law 
which  requires  an  indictment  for  seduction  to  state  the 
name  of  the  woman  charged  to  have  been  seduced  is  in 
tended  to  apprise  the  accused  of  the  identity  of  the  person 
thus  alleged  to  have  been  wronged.     In  modern  criminal 
practice,  merely  formal  errors  and  .verbal  variances,  which, 
it  is  apparent,  could  not  have  misled  or  prejudiced  the 
accused,  are  treated  as  immaterial.      That  the  variance 
here  complained  of  comes  within  this  description  is  too 
clear  for  controversy.     It  is  a  matter  of  common  knowledge 
that  a  girl  or  young  woman  bearing  the  name  of  "Ellen" 
is  often  if  not  usually  called  "Nellie'*  by  her  friends  and 
acquaintances,  and  until  she  reaches  considerable  maturity 
of  years  she  is  rarely  spoken  of  or  addre-sed  by  any  other 
name;  and  in  the  case  before  us  there  is  not  even  a  pre- 
tense that  the  defense  was  in  any  manner  surprised  by  the 
production  upon  the  witness  stand  of  "Nellie''  instead  of 
"Mary  Ellen."     It  is  the. identity  of  the  person  to   which 
the  indictment  should  direct  the  mind  of  the  accused,  and 
if  that  is  accomplished,  and  he  comes  into  court  knowing 
to  .a  moral  certainty  whom  he  is  charged  to  have  seduced, 
a  slight  variance  in  the  name,  or  even  the  use  of  a  wrong 
name,  affords  no  ground  for  setting  aside  a  conviction. 
State  V.  Carnagy^  106  Iowa,   484.     Under  the  more  tech- 
nical rules  observed  in  former  years,  the  objection  here 
raised   by   appellant  could,   perhaps,    be   sustained;  and 
many  authorities  from  other  jurisdictions,  and  especially 
among  the  older  precedents,  could  be,  and  are  in  fact, 
cited  by  counsel  in  support  of  the  position,  but  they  are 
not  in  harmony  with  the  later  and  more  reasonable  rule. 
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Our  statute  provides  (Code,  section  5286)  that  where  the 
charge  in  the  i  ndictment  involves  an  injury  to  a  person 
and  the  description  is  in  other  respects  suflBcient  to  iden- 
tify the  act,  an  erroneous  allegation  as  to  the  name  of  such 
person  is  immaterial.  Following  this  provision,  it  has 
often  been  held  that  the  use  of  an  incorrect  name  will  not 
vitiate  an  indictment.  State  v.  Emeigh  18  Iowa,  122; 
State  V.  Carr^  43  Iowa,  418;  State  v,  Emmons^  72  Iowa, 
265;  State  i\  Williams^  20  Iowa,  98.  Appellant  seeks  to 
take  this  case  out  of  the  rule  established  by  our  previous 
decisions,  because,  as  it  is  said,  no  witness  expressly 
identified  .Nellie  O'Grady  as  Mary  Ellen  O'Grady,  but  we 
cannot  regard  this  objection  as  sound.  The  identity  is 
sufficiently  evident  without  other  explanation  than  was 
aflforded  by  the  circumstances  develo,:ed  on  the  trial.  If, 
for  instance,  an  indictment  gives  a  Christian  name  as 
"Catherine,"  and  the  person,  when  called  to  the  stand, 
gives  her  name  as  "Kate,"  or  if  the  name  charged  is 
"Caroline,"  and  she  calls  herself  "Carrie,"  every  one 
understands  the  identity  of  these  appellations  without  the 
aid  of  witnesses;  and  this  is  no  less  true  of  "Ellen"  and 
"Nellie."  The  record  presents  no  error  in  this  respect 
II.  Complaint  is  made  that  during  the  argument  of 
counsel  the  judge  presiding  was  absent  from  the  court 
room,  dictating  instructions  to  the  reporter,  and  while  so* 
a.  Absence  of  employed  could  not  hear  what  was  being  said 
argument,  and  dono  in  the  presence  of  the  jury.  The- 
point  made  does  not  appear  to  be  sustained  by  the  record. 
It  is  shown  by  the  bill  of  exceptions  that  the  judge  left 
his  desk,  and  went  to  a  door  leading  into  an. adjoining 
room,  where  the  reporter  was  employed,  and,  standing  in 
or  at  the  door,  dictated  to  the  reporter,  in  a  low  tone,  the 
charge  to  the  jury.  He  was  in  a  position  at  all  times  to 
have  an  oversight  of  the  courtroom,  and  to  rule  promptly 
upon  any  question  of  order  or  procedure  which  might  arise 
in   the  progress  of  the  argument.      Appellant  d  es  not 
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seriously  question  this  statement,  but  insists  that  the  act 
was  prejudiciu.1,  because  the  judge  was  "absent  to  that 
extent  that  he  could  not  have  heard  and  comprehended 
what  was  being  said  by  counsel,  because  he  was  so  engaged 
that  it  was  impossible."  It  is  also  further  said  that  the 
court  should  not  dictate  its  instructions  in  the  presence  of 
the  jury,  and  thus  distract  the  jury's  attention  from  the 
argument  of  counsel.  As  to  the  first  point.,  we  think 
there  is  no  law  or  rule  of  practice  which  makes  it  reversi- 
ble error  for  the  court  to  fail  to  hear  and  comprehend  the 
argument  of  counsel.  The  most  attentive  and  observant 
court  is  not  always  able  to  accomplish  that  desirable  end, 
even  when  the  argumentis  directed  to  itself;  and  certainly 
it  should  be  regarded  no  lapse  from  judicial  propriety,  if, 
during  an  argument  to  the  jury,  the  judge,  while  remain- 
ing in  direct  supervision  of  the  courtroom,  turns  his  atten- 
tion to  the  preparation  of  his  charge.  We  can  understand, 
of  course,  that  a  judge  dictating  instructions  as  indicated 
in  the  present  instance,  could  do  so  in  such  loud  voice  and 
obtrusive  manner  as  to  seriously  interfere  with  the 
argument  and  afford  just  ground  of  exception,  butnosuch 
gross  breach  of  decorum  has  been  here  shown, 

III.  £rror  is  assigned  upon  the  rulings  of  the  trial 
court  permitting  the  prosecuting  witness  to  answer  certain 
questions  objected  to  as  leading.  It  is  unnecessary  to 
s.  i^EADiNo  quote  the  record  in  this  respect.  Many  of  the 
quesUons.  questious  wero  undoubtedly  leading,  but  the 
rulings  are  not  therefore,  of  necessity,  erroneous.  State 
V.  Wickliff^  95  Iowa,  390.  The  objection  here  made  is 
addressed  peculiarly  to  the  discretion  of  the  court.  Much 
depends  upon  the  nature  of  the  issue  being  tried,  and  upon 
the  age,  experience,  and  intelligence  of  the  witness.  In 
a  case  of  this  kind  it  is  a  matter  of  frequent  occurrence 
that  the  prosecuting  witness  must,  of  necessity,  be  led  to 
some  extent,  in  order  to  obtain  her  story  at  all.  If  she 
have    any    degree  of    native    modesty    remaining*   the 
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extremely  unpleasant  prominence  of  her  position  upon  the 
witness  stand  before  court  and  jury,  and  in  the  presence 
of  the  curious  crowd,  giving  publicity  to  her  own  shame, 
tends  to  make  her  reticent,  and  to  confine  hes  answers  to 
those  which  are  extracted  by  more  or  less  persistent  and 
leading  questions.  The  presiding  judge  can  see  and  estim- 
.ate  the  situation  and  circumstances  as  we  cannot,  and  can 
be  trusted,  as  a  rule,  to  apply  the  proper  check  whenever 
the  right  to  so  examine  the  witness  is  being  abused  to  the 
prejudice  of  the  defendant  We  have  examined  each  of 
the  questions  complained  of,  and  think  the  rulings  of  the 
trial  court  were  correct. 

The  prosecuting  witness  was  also  allowed  to  testify 
that  at  the  time  of  the  alleged  seduction  sho  entertained 
an  affection  for  the  accused,  and  was  willing  to  become 
4.  AFFECTION  ^^^  wife.  It  is  said  that  this  is  a  mere  ex- 
for  accused,  pressiou  of  Sentiment — a  conclusion — and 
therefore  incompetent.  The  existence  of  a  sentiment  may 
be  a  material  fact.  It  often  happens  that  matters  pertain- 
ing  to  the  mental  and  emotional  nature  of  a  witness  are 
pertinent  subjects  of  inquiry.  The  usual  theory  of  the 
■state  in  prosecutions  for  seduction  is  that  the  woman's 
love  has  been  won  by  the  alleged  seducer,  and  that  through 
fluch  affection  she  has  been  led  to  the  illicit  intercourse. 
The  fact  of  such  affection,  if  it  existed,  is  of  the  highest 
materiality,  and  no  good  reason  is  suggested  why  she  may 
not  testify  to  it.  It  is  no  objection  to  say  that  the  truth 
is  hidden  in  her  own  breast,  and  that  no  one  can  deny  it 
as  a  matter  of  knowledge.  The  same  is  true  as  to  the  fact 
of  physical  pain  and  suffering  in  an  action  for  personal 
injury,  and  as  to  the  fact  of  belief  and  reliance  upon  false 
representations  in  an  action  for  fraud,  yet  no  one  would 
think  of  denying  the  right  to  prove  these  things  by  the 
direct  testimony  of  the  party.  No  authority  is  cited  hold- 
ing to  the  contrary,  and,  so  far  as  we  know,  none  can  be 
found. 
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I V.  In  the  examination  of  the  prosecuting  witness, 
her  answers  were  evidently  given  in  low  and  indistinct 
tones,  and  with  considerable  hesitation ;  and  the  court  on 

5.  RBMAww  of  ^^^  occasion  addressed  a  remark  to  her,  say- 
wSr^S?^'  ing-  "Speak  out  louder,  my  girl.  They  can- 
^^^y*  not  hear  you";  and  again:    "Now  tell  them 

what  was  said,  my  girl/'  The  use  by  the  court  of  the 
expression  "my  girl"  is  allege!  to  have  been  prejudicial 
to  defendant,  in  that  it  indicated  a  sympathy  for  the  pros- 
ecuting witness,  and  tended  to  impress  the  jury  with  the 
thought  that  the  witness  was  a  mere  child,  when  in  fact 
she  was  a  woman  over  twenty  years  of  age.  Words  like 
these  here  objected  to  depend  for  their  force  and  effect 
very, largely  upon  the  circumstances  under  which  they  are 
spoken.  It  is  apparent  from  the  record  that  the  witness 
testified  with  much  diffidence,  and  it  was  entirely  proper 
that  the  court  should  avoid  increasing  her  embarrassment 
and  agitation  by  any  harsh  rebuke  or  severity  of  manner. 
The  form  of  address  was  unfortunate,  as  being  open  to 
possible  miscDustruction;  but,  in  view  of  all  the  circum- 
stances disclosed  by  the  record,  we  cannot  believe  the  in- 
tent of  the  court  was  misunderstood  by  the  jury,  or  that 
this  circumstance  had  any  effect  upon  their  verdict. 
Other  remarks  of  the  court  were  excepted  to,  and  have 
been  discussed  in  argument,  but  the  objections  are  with- 
out merit. 

V.  Question  is  raised  as  to  the  sufficiency  of  the  cor- 
roboration of  the  complaining  witness.  The  corroboration 
was  ample.     The  defendant,   as  a   witness  in  his  own 

6.  «viD«NCB-  behalf,  made  no  denial  of  the  alleged  inter- 
corroboradon.  ^^j^g^  with  the  prosocutrix,    but  contented 

himself  with  denying  that  he  ever  promised  to  "marry  her 
or  protect  her,  or  anything  of  that  kind."  On  cross-ex- 
amination  he  admittad  that  he  had  visited  or  accompanied 
the  prosecuting  witness,  and  had  put  his  arm  around  her 
and  kissed  her  "several  times."    The  mother  swears  that 
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she  was  present  when  the  defendant  was  approached  by 
her  daughter  in  reference  to  the  charge  made  against  him, 
and  that  he  said,  "I  know  that  I  am  guilty,  but  to  marry 
you  I  never  will,"  and  at  the  same  time  offered  her  money 
with  which  to  "go  away  and  get  rid  of  the  child,"  Other 
testimony  tended  to  show  that  after  being  indicted  he 
offered  one  Starr  $50  to  become  a  witness  in  his  behalf, 
and  testify  that  he  (Starr)  had  had  intercourse  with  Miss 
O^Qrady.  Certainly,  if  the  jury  believed  all  this  evidence, 
no  other  or  stronger  corroboration  was  needed  to  justify 
the  verdict 

VI.  Finally  it  is  said  that  there  was  prejudicial  mis- 
conduct on  the  part  of  the  counsel  for  the  state  in  his 
argument  to  the  jury.  The  bill  of  exceptions  shows  that, 
7.  Improper ar-  in  the  closiug  argument  by  Mr.  Herrick  for 
counsel.  the  state,  he  said  to  the  jury,  in  substance, 
that  defendant  *.* ought  to  have  married  the  prosecuting 
witness;  that  he  ought  to  have  said  to  her,  'That  child  is 
blood  of  my  blood,  flesh  of  my  flesh,*  and  married  her, 
and  then  his  old,  gray-haired  father  and  mother  would 
have  had  no  cause  to  mourn,"  and  other  language  to  the 
same  effect  Objection  was  raised  by  defendant  to  this 
line  of  argument,  and  Mr.  Herrick  sought  to  justify  it  by 
showing  that  counsel  on  the  other  side  had  attempted  to 
excite  compassion  for  the  defendant  by  calling  the  jury's 
attention  to  his  gray-haired  father  and  mother,  upon  whom 
the  conviction  of  the  son  would  bring  sorrow  and  shame. 
The  court  here  suggested  that  argument  along  these  lines 
had  perhaps  reached  the  limit  of  propriety,  directed  the 
counsel  to  pursue  it  no  farther,  and  instructed  the  jury 
that  defendant's  refusal  to  marry  the  prosecutrix  was  not 
to  be  taken  as  evidence  of  guilt.  The  record  in  this 
respect  discloses  no  misconduct  on  the  part  of  counsel  for 
the  state.  Testimony  of  the  refusal  to  marry  had  been 
given  upon  the  trial  without  objection,  and  evidence 
which  has  been  admitted  by  the  court  is  a  legitimate  sub- 
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ject  of  comment  in  argument.  True,  it  did  not  tend  to 
establish  guilt,  but  we  do  not  understand  counsel  to  have 
been  claiming  any  such  effect  for  it.  According  to  the 
testimony  of  the  mother  of  Miss  O'Qrady,  the  refusal  to 
marry  the  daughter  was  a  part  of  the  same  sentence  in 
which  defendant  acknowledged  his  guilt  of  the  charf»e 
made  against  him,  and  reference  to  the  one  could  scarcely 
be  made  without  mention  of  the  other.  The  comments 
thereop  may  or  may  not  have  been  logical  and  just,  but 
that  is  something  that  the  court  cannot  assume  to  control. 
Within  reasonable  limits,  the  languaiite  of  counsel  in  argu- 
ment is  privileged,  and  he  is  permitted  to  express  his  own 
ideas  in  his  own  way,  so  long  as  they  may  fairly  be  con- 
sidered relevant  to  the  case  which  has  been  made.  No 
lawyer  has  the  right  to  misrepresent  or  misstate  the  testi- 
mony. On  the  other  hand,  he  is  not  required  to  forego 
all  the  embellishments  of  oratory,  or  to  leave  uncultivated 
the  fertile  field  of  fancy.  It  is  his  time-honored  priv- 
ilege to — 

"Drown  the  stage  in  tears, 
Make  mad  the  guilty  and  api>al  the  free, 
Confound  the  ignorant,  and  amaze,  indeed, 
The  very  f  aoxdties  of  eyes  and  ears.  *  * 

Stored  away  in  the  property  room  of  the  professioi 
are  moving  pictures  in  infinite  variety,  from  which  ever> 
lawyer  is  exp'^cted  to  freely  draw  on  all  proper  occasions 
They  give  zest  and  point  to  the  declamation,  relieve  the 
tediousness  of  the  juror's  duties,  and  please  the  audience, 
but  are  not  often  effective  in  securing  unjust  verdicts. 
The  sorrowing,  "gray-haired  parents,'*  upon  the  one  hand, 
and  the  broken-hearted  "victim  of  man's  duplicity,"  upon 
the  other,  have  adorned  the  climax  and  peroration  of  legal 
oratory  from  a  time  "whence  the  memory  of  man  runneth 
not  to  the  contrary,"  and  for  us  at  this  late  day  to  brand 
their  use  as  misconduct  would  expose  us  to  just  censure 
for  interference  with  ancient  landmarks.     See  Dowdell  r. 
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WilcoXy  64  Iowa,  724.  Counsel  for  the  state  did  not  exceed 
the  bounds  of  propriety  in  his  argument,  and,  in  any 
event,  the  order  of  the  court  and  its  instruction  to  the 
jury  sufficiently  guarded  against  any  possible  prejudice 
to  the  defendant  from  the  remarks  to  which  objection 
was  made. 

The  verdict  has  sufficient  support  in  the  evidence,  and 
we  find  no  prejudicial  error  in  the  record.  The  judgment 
of  the  district  court  is  apfirmkd. 


Hawkbyb  LrauRANOB  OoMPANY  V.  Oharlib  Maxwell  et  al.y 

Appellants. 

Mortgage  Sale:       ibsuanob  of  deed :      order  of   judge.     Under 
1     Oode  seotion  8848,  an  order  of  the  Judge  may  be  made  in  vaca- 
tion directing  a  sheriff  to  issue  a  deed  to  a  pnrohader  at  an  exe- 
cution sale  under  a  judgment. 

Judgment  Sale:  revival  of  lien:  right  of  redemption.  A1- 
d  though  the  lien  of  a  judgment  upon  real  estate  expires  in  ten 
years  as  against  subsequent  purchasers,  yet  an  execution  may 
issue  at  any  time  within  twenty  years,  and  any  land  the  debtor 
may  own  may  be  levied  upon  and  sold  subject  to  the  right  of 
redemption. 

Appeal  from  Warren  District  Court. — Hon.  A.   W.  Wilk- 
inson, Judge. 

Wednesday,  April  8,  1908. 

On  the  18th  day  of  January,  1889,  the  defendants 
Maxwell  gave  a  mortgage  on  the  land  in  controversy  to 
the  defendant  R  ^ynolds.  This  mortgage  was  foreclosed 
on  the  18th  day  of  November,  1900,  and  on  the  22d  day  of 
December,  1900,  the  land  was  sold  under  special  execution 
to  said  Reynolds.  On  the  8d  day  of  March,  1891,  the 
plaintiff  obtained  a  judgment  against  the  Maxwells  in  Polk 
county,  which  was  duly  transcripted  to  Warren,  county: 
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March  10,  189 J.  An  execution  was  issued  on  this  judg- 
ment  in  November,  1900,  which  was  levied  on  the  land  in 
question  on  the  1st  of  December  following,  and  on  the  5th 
day  of  January,  1901,  the  land  was  sold  thereunder  to  the 
plaintiff.  September  21,  1901,  the  plaintiff  paid  in  to  the 
clerk  of  the  district  court  of  Warren  county  the  full 
amount  necessary  to  redeem  from  the  Reynolds  foreclosure 
sale,  and  on  the  24th  of  December  demanded  a  certificate 
of  redemption  of  the  clerk,  and  a  deed  of  the  sheriff  on 
his  certificate  of  purchase.  Both  were  refused,  and  on 
the  same  day  the  sheriff  issued  a  deed  to  Reynolds  on  his 
certificate.  Thereafter  the  plaintiff  commenced  proceed- 
ings under  section  3843  of  the  Oode,  asking  an  order 
directing  the  sheriff  to  issue  a  deed  to  him.  The  appli- 
cation was  heard,  the  order  made,  and  the  deed  issued. 
Afterwards  the  plaintiff  began  an  action  of  forcible  entry 
and  detainer  against  the  parties  in  possession  of  the  land. 
The  defendants  answered,  putting  in  issue  the  title  to  the 
land,  whereupon  the  cause  was  transferred  to  the  district 
court,  and  tried  as  an  equitable  action.  There  was  a 
judgment  for  the  plaintiff.  The  defendants  appeal  from 
both  the  order  and  the  judgment,  and  by  agreement  the 
appeals  are  submitted  together. — AMrmecL 

0,  C,  Brovm  for  appellants. 

A,  A.  McOarry  for  appellee. 

Shbbwin,  J. — In  view  of  the  fact  that  the  merits  of 
the  controversy  between  all  parties  were  fully  investi- 
gated and  determined  in  the  equity  action,  it  does  not 
I.  MoRTOAOB     ^®®™  ^^^y  material   whether  the  order  direct- 
Sde^";S^ing  the  sheriff  to  make  a  deed  to  the  plaintiff 
of  judge.        ^^g  based  on  proper  proceedings  or  not-,  and 
we  shall  give  the  question  but  little  attention.     Section 
3843  of  the  Oode  provides  that  **a  judge^s  order  may  issue 
Vol.  119  Iowa.— 4a 
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in  vacation,  directing  any  of  the  officers  of  the  court  in 
relation  to  the  discharge  of  their  duties.'*  This  provision 
appears  under  the  head  of  "Motions  and  Orders/*  and  is 
preceded  by  provisions  designating  the  form  of  notice  and 
method  of  service  necessary  to  bring  the  matter  before  the 
j  uilge.  Sections  SSSS,  8841.  In  Pickell  v.  Owen^  66  Iowa, 
485,  an  action  of  mandamus  to  compel  an  officer, to  act — 
it  was  held  that  the  writ  would  not  lie,  because  the  section 
of  the  statute  under  consideration  furnished  a  speedy  and 
adequate  remedy.  See,  also,  Herriman  v.  Moore^  49  Iowa, 
171.  We  think  there  was  no  error  in  the  method  of  pro- 
cedure adopted  in  this  case. 

The  life  of  the  plaintiff's  judgment  as  a  lien  upon  the 
land  had  expired  by   limitation  before  redemption  was 
sought  from  the  Reynolds  sale,  and  it  is  contended  that 
juDOMBNT      *^^  ^®^y  *°^  ®*^®  under  the  execution  did  not 
3  ueSfriSht  giv®  ^^^  plaintiff  any  right  to  redeem  after 
of  redemption,  ^j^^  lien  of  the  judgment   was  gone.      The 
proposition,  however,  is  not  sound.     The  lien  of  the  plain- 
tiff's judgment  was  extinguished,  and  if,  at  the  time  of 
the  levy  and  sale,  the  judgment  defendants  ha  1  owned  no 
interest  in  the  land,  the  plaintiff  would  have  had  no  right 
to  redeem  after  the  10th  day  of  March,  1901,  under  the 
rule  announced  in  Alhee  v.  Curtis  and  Morey^  77  Iowa,  644, 
and  in  Lakin  v.  McCormich,  81   Iowa,   5i8,  in   both   of 
which  cases  the  land  had  been  sold,  and  the  judgment 
debtor's  interest  therein  lost,  long  before  the  levy  and 
sale  depended  upon  as  extending  the  lienof  the  judgment. 
But  in  this  case  the  judgment  debtors  were  still  the  owners 
of  the  land  when  the  levy  and  sale  under  consideration 
were  made.     True,  Reynolds  had  foreclosed  his  mortgage, 
and  sold  thereunder,  but  that  sale  did  not  vest  in  him  the 
legal  title  of  the  land.  Oode,  sections  4044,  4045;  Cttrtia  v. 
Millard^  14  Iowa,  128;  Shimer  v.  Hammond^  51  Iowa,  401. 
The  plaintiff's  judgment,  however,  was  still  alive,  and  an 
execution  could  issue  thereon  at  any  time  within  twenty 
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years  from  its  date,  and  a  levy  upon  any  real  property 
which  the  judgment  debtor  .owned,  and  a  sale  thereof, 
would  give  the  execution  plaintiff  a  lien  upon  such  prop- 
erty by  virtue  of  such  levy  and  sale.  StaM  v.  Boosts  84 
Iowa,  475;  11  Am.  &  Eng.  Enc  of  Law  (2  Ed.)  667.  The 
plaintiff  clearly  had  the  right  to  redeem  from  the  Rey- 
nolds sale,  and  was  entitled  to  the  deed  which  he  received. 
The  judgment  and  order  are  affirmed. 


State  of  Iowa,  Appellee,  v.  A.  L.  Stevens,  and  W.  H. 
MoTT,  Appellants. 

Intoxicating  Liquor:     MAiNTAiNiNa  a  nuisance :    in'struotion.      On 

1  a  prosecntion  for  maintaining  a  liquor  nnisance  an  instruction 
that  '*if  defendants  kept  or  used  the  cellar  in  question,  and 
beer  was  found  therein,  the  law  would  presume  it  was  kept 
there  unlawfully,  but  this  presumption  might  be  overcome  bj 
evidence  showing  that  defendants  did  not  keep  the  beer  in  the 
cellar  unlawfully,*'  is  in  substantial  harmony  with  Code  sec- 
tion 2427,  and  does  not  assume  that  the  beer  was  in  the  posses- 
sion of  defendants  if  the  cellar  was  not  used  by  them. 

Presumption  From  Possession.      Possession  of  intoxicating  liquor 

2  is  presumed  unlawful  in  the  absence  of  a  satisfactory  showing 
to  the  contrary. 

8am  c'.     The  fact  that  beer  found  in  the  i)ossession  of   defendants 

3  is  the  property  of  a  third  person  is  not  a  defense  to  a  prosecu- 
tion for  maint  ining  a  nuisance,  if  so  kept  for  an  unlawful 
purpose. 

Evidence:     omouMSTANTiAL;      instruotion.       On  a  prosecution  for 

4  maintaiding  a  liquor  nuisance,  the  evidence  is  discussed  and 
held  not  circumstantial,  and  to  require  no  special  instruction 
on  circumstantial  evidence. 

Appeal  from   Ce)*ro    Oordo  District  Court. — How.   J.   F 
Clyde,  Judge. 

Wednesday,  April  8,  1908. 
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The  indictment  cliarged  the  defendants  jointly  with 
maintaining  a  liquor  nuisance,  in  that  they  had  established 
and  were  keeping,  using,  and  maintaining  a  building  and 
place  in  Oerro  Gordo  county  for  the  purpose  and  with  the 
intention  of  selling,  and  in  keeping  and  selling  therein, 
intoxicating  liquors,  contrary  to  law.  There  was  a  trial 
to  a  jury,  and  a  verdict  of  guilty.  Judgment  was  entered 
imposing  a  fine  as  against  each  defendant,  and  for  cost& 
The  defendants  appeal.  — Affirmed. 

Blythe^  Markley  <&  Bule^  for  appellants. 

O.  W.  Mullan^  Attorney  Gteneral  and  Chaa.  A  Van 
Vleoh,  Assistant  Attorney  General,  for  the  State. 

Bishop,  0.  J. — The  defendants  were  the  proprietors  of  a 
restaurant  in  the  town  of  Olear  Lake,  in  Oerro  Gordo 
county.  Sunday  morning,  August  17,  1901,  a  deputy 
sheriff,  armed  with  a  search  warrant,  entered  the  premises 
occupied  by  defendants,  and  made  a  search  for  intoxicat- 
ing liquors.  In  a  cellar  or  basement  underneath  the 
restaurant  he  found  a  large  quantity  of  bottled  beer. 
The  indictment  in  this  case  followed. 

Upon  the  trial  in  the  court  below  the  court,  upoii  its 
own  motion,  gave  to  the  jury  an  instruction  as  follows: 
'*(9)  The  state  claims  that  the  defendants  kept  or  used 
1.  MAINTAIN-     the  basement  or  cellar  under  their  restaur- 

INO  nuisance: 

instruction,  aut,  and  kept  beer  therein  for  unlawful 
purposes.  On  this  issue  the  burden  of  proof  is  upon  the 
state,  and,  in  order  to  convict  defendants  on  account  of 
what  was  kept  or  done  in  said  basement  or  cellar,  you 
must  find  from  the  evidence  and  beyond  reasonable  doubt 
that  the  defendants  kept  and  used  the  cellar  in  question,, 
and  that  intoxicating  liquor  was  kept  therein  for  the  pur- 
pose of  selling  unlawfully.  If  defendants  kept  or  used 
the  cellar  in  question,  and  beer  was  found  therein,  the  law 
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would  presume  it  was  kept  there  unlawfully;  but  this 
presumption  might  be  overcome  by  evidence  showing  that 
the  defendants  did  not  keep  the  beer  in  the  cellar  unlaw- 
fully. If  the  defendants  did  not  keep  or  use  the  cellar  in 
question,  and  had  no  control  of  it,  they  would  not  be 
responsible  for  what  was  kept  or  done  in  the  cellar;  but, 
if  they  kept  or  used  the  cellar,  they  would  have  no  right 
to  permit  any  other  person  to  keep  beer  therein  for  unlaw- 
ful purposes."  This  instruction  is  attacked  as  erroneous, 
it  being  pointed  out,  fitst,  that  it  assumes  that  the  beer 
was  in  the  possession  of  defendants  if  the  basement  was 
used  by  them;  second,  that  it  is  therein  said  that  finding 
the  beer  in  the  basement  used  by  defendants  raised  a  pre- 
sumption that  it  was  kept  there  unlawfully,  and  such 
presumption  could  only  be  overcome  by  proof  that  they 
did  not  keep  it  there  unlawfully;  third,  that  it  assumes 
that  defendants  might  be  convicted  if  they  ''permitted 
another  to  keep  beer  therein  for  unlawful  purposes''; 
fourth,  that  thereby  the  jury  was  told  that  the  defendants 
would  be  guilty  if  they  "kept  or  used  the  cellar  and  intox- 
icating liquor  was  kept  therein  for  unlawful  sale,  without 
regard  to  defendants'  knowledge  that  such  liquors  were 
kept  there  for  illegal  sale. " 

No  one  of  these  grounds  of  contention  is  well  taken. 
By  section  2427  of  the  Oode  it  is  provided  that* 'the  finding 
of  intoxicating  liquors  in  the  possession  of  one  not  legally 
authorized  to  sell  shall  be  presumptive  evidence  that  such 
liquors  ♦  ♦  ♦  are  kept  for  illegal  sale."  The  instruc- 
tion is  not  in  any  substantial  sense  out  of  harmony  with 
the  rule  of  the  statute.  If  the  cellar  was  in  the  possession 
of  defendants,  it  follows  as  a  necesssary  corollary  that 
they  were  in  possession  of  its  contents.  No  refinement  of 
reasoning  can  lead  to  any  other  coiiclusion.  The  instruc- 
tion is  not  open  to  criticism  because  of  the  expression, 
*'was  used  by  tliem,"  As  applied  to  the  undisputed  facts 
in  the  case,  such  expression  was  equivalent  to  "was  ii^ 
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their  possession,"  and  could  not  have  been  misunderstood 
by  the  jury.  It  appears  from  the  testimony  of  all  the 
witnesses,  the  defendants  included,  that  the  only  means  of 
access  to  the  cellar  was  through  a  trapdoor  in  the  floor  of 
the  restaurant,  situated  behind  one  of  the  counters.  True, 
there  was  an  outside  door  to  such  cellar,  but  it  was 
fastened  and  barricaded  from  the  inside.  The  instruction 
given  had  application  to  such  a  state  of  facts. 

The  next  ground  of  contention  is  fully  answered  by 
a  reference  to  the  provisions  of  the  statute  quoted  above. 
It  was  not  even  pretended  that  defendants  were  legally 
authorized  to  sell.  *  If,  therefore,  they  were  in  possession 
a.  PRBsuicpTioN  of  the  liquors,  such  possession  must  be  pre- 
^rompoMcs-   g^jjjQ^  ^  jj^  unlawful,  in  the  absence  of  a 

satisfactory  showing  to  the  contrary.  State  v.  Shank^  74 
Iowa,  649;  State  v.  Illaley^  81  Iowa,  49. 

The  third  ground  of  contention    is  equally  without 

merit.    Chapter  6,  title  12,  of  the  Oode,  prohibits  in  general 

the  sale,  or  keeping  for  sale,  of  intoxicating  liquor,  except 

under    certain     prescribed    conditions.      By 

3.    Sakb. 

section  2382 — a  part  of  said  chapter — it  is 
provided  that  "no  one  *  *  *  shall,  for  himself  or  any 
person  else,  directly  or  indirectly,  or  upon  any  pretense, 
or  by  any  devise,  *  ♦  *  own,  keep,  or  be  in  any  way 
concerned,  engaged  or  employed  in  owning  or  keeping  any 
intoxicating  liquor  with  intent  to  violate  any  provision  of 
this  chapter,  or  authorize  or  permit  the  same  to  be  done.'^ 
Section  2884  provides  that  "whoever  shall  erect,  establish, 
continue  or  use  any  building  or  place  for  any  of  the  pur- 
poses herein  prohibited,  is  guilty  of  a  nuisance."  It  is 
contended  by  defendants  that  the  beer  found  in  the  cellar 
was  in  fact  owned  by  one  AUport.  Conceding  this  to  be 
true,  still,  if  the  same  was  in  possession  of  defendants,  and 
was  there  for  unlawful  sale,  they  cannot  escape  conviction. 
It  is  a  sufficient  answer  to  the  last  ground  of  conten- 
tion to  say  that  by   no  canon  t)f  construction  can   the 
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instruction  in  question  be  made  to  convey  the  meaning 
sought  to  be  attached  to  it  by  appellants. 

IL     It  is  contended  by  counsel  for  defendants  that 
the  evidence  upon  which  the  state  relied  for  a  conviction 
was  wholly  circumstantial,  and  that,  therefore,  the  court 
4.  bvidbncb:     ©rred  in  refusing  a  request  for  an  instruction 
ui^'^^^tJIio  relating  to  that  bubject.     The  court  below  did 
**°°*  not  so  regard  the  evidence  presented  by  the 

state  nor  do  wo.  The  defendants  admitted  their.possession 
of  the  restaurant.  There  was  no  available  entrance  to  the 
cellar  except  through  the  restaurant.  The  beer  was  in 
the  cellar — part  of  it  in  a  tub  of  ice  water,  part  of  it  in 
gunny  sacks  on  the  floor,  and  part  of  it  secreted  in  a  large 
box  sunk  into  the  ground,  and  covered  with  dirt.  More- 
over, it  appears  that  when  the  oflScer,  armed  with  the 
search  warrant,  entered  the  cellar,  he  found  Stevens  down 
there,  who  demanded  a  reading  of  the  warrant,  and  who, 
in  his  effort  to  conceal  a  shovel,  gave  to  the  officer  a  clue 
to  the  sunken  box.  On  the  cases  holding  the  bottles  found 
in  the  sunken  box  were  labels  showing  that  the  same  had 
been  consigned  to  the  defendant  Mott.  Such  was  the 
character  of  the  evidence,  and  we  do  not  think  it  can  be 
classed  as  circumstantial.  If,  perchance,  a  thread  of 
evidence  purely  circumstantial  can  be  found  running 
through,  it  was  too  minute  to  be  taken  note  ol  and  digni- 
fied by  a  special  instruction  upon  the  subject 

We  have  examined  all  other  requests  for  instructions 
and  we  think  that,  as  far  as  they  correctly  state  propo- 
sitions of  law,  they  were  embodied  in  the  instructions 
given  to  the  jury. 

III.  Complaint  is  made  of  misconduct  on  the  part 
of  two  of  the  jurors,  occurring  after  the  jury  had  retired 
to  deliberate.  This  is  sought  to  be  established  by  the 
affidavits  and  testimony  of  some  members  of  the  jury  who 
tried  the  case.  Even  if  the  affidavits  of  the  jurors  could 
be  received  for  the  purpose  of  impeaching  their  verdict — 
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a  point  we  do  not  admit — still  it  cannot  be  said  that  any 
improper  conduct  is  shown.  Without  sotting  forth  in 
detail  the  matters  alleged,  we  think  it  sufScient  to  state 
the  conclusion  thus  reached  from  our  readng  of  the  record. 
We  conclude  that  there  was  no  error,  that  the  defend- 
ants were  properly  convicted, and  the  judgment  is  affirmed. 


The  State  of  Iowa  v.  W.  W.  Ames,  Appellant. 

im  MO  Embezzlement:      ikdiotbcbnt:      instruotion.       An  indictment  for 

^  ^l  1     the  embezzlement   of  funds,  under  Code  section  4S42,    must 

|n9    6sd  charge  that  the  corporation  is  a  building  and  loan  association, 

I Zj  and  where  the  state  offers  the  articles  of  incorporation  simply 

to  prove  the  fact  of  incorporation,  an  instruction  on  the  theory 
that  the  indictment  is  founded  on  section  1918  is  error. 

Intent:     iKSTRUonoN.     An   instruotion  relating  to  embezzlement 
2     which  omits  the  element  cf  fraudulent  intent  is  erroneous. 

Evidence:     xNADSossiBiLrrY.      In  a  prosecution  for  embezzlement 
8     the  entries  on  a  check  stub  and  a  cash  book  are  inadmissible 
against  defendant,  where  there  is  no  evidence  that  he  is  re- 
sponsible for  or  had  knowledge  thereof. 

Appeal  from  Duhuque  District  Court. — Hon.  Fred  O'Don- 
NELL,  Judge. 

Wednesday,  April  8,  1908. 

Indiotment  for  embezzlement.    Verdict  and  judgment 
finding  defendant  guilty,  and  he  appeals. — Reversed. 

Lacy   (&  Brown    and     Matthews    <&   Frantzen  for 
appellant. 

Chas,  W.  Mullarij  Attorney  Gteneral,  and    Cha^f.  A. 
Van  Vleck^  Assistant  Attorney  General  for  the  State. 

Deemer,  J. — The  indictment  charges  the  defendant 
with  having  embezzled  the  sum  of  $132  from  his  principal. 
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the  Iowa  Mutual  Building  &  Loan  Association,  a  corpor- 
ation organized  under  the  laws  of  the  state  of  Iowa.  The 
charge  is  that  defendant  was  the  manager  and  agent  of 
said  association,  that  the  money  received  and  embezzled 
by  him  belonged  to  his  employer,  and  that  he  willfully, 
unlawfully,  and  feloniously  converted  the  same  to  his  own 
use,  without  the  consent  of  his  said,  principal. 

There  are  at  least  two  sections  of  the  Oode  relating 
to  embezzlement.     One  of  them  (section  4842)  provides 
that:    "If  any  officer  or  agent    *    *    *    of  any  corpora- 
tion   *    *    *    embezzles  or  fraudulently  converts  to  his 
own  use    *    *    *     without  the  consent  of  the  employer 
*    *    *    any  money    or    property    of    another    *    *    ♦ 
which  has  come  to  his  possession  or  under  his  care  in  any 
manner  whatsoever,  he  is  guilty  of  larceny,     *    ♦    *    and 
he  shall  be  punished  accordingly."     And  the  other  (sec- 
tion 1918)  reads  as  follows:     "If  any  officer,  director  or 
agent  of  any  building  and  loan  or  savings  and  loan  asso- 
ciation   *    *    ♦    shall  embezzle  or  convert  to  his  own  use 
or  shall  use  or  pledge  for  his  own  benefit  or  purpose,  any 
monies,  securities,  credits  or  other  properties  belonging  to 
the  association,     *    *    *    he  shall  be  fined  in  any  sum 
not  exceeding  ten  thousand  dollars  or  imprisoned  in  the 
penitentiary  not  exceeding  ten  years  or  punished  by  both 
fine  and  imprisonment" 

That  there  is  a  radical  diflFerence  between  these  two 
sections  is  apparent  from  a  cursory  reading.     The  indict- 
ment in  this  case  was  evidently  bottomed  on  section  4842, 
1    iiidictment:  *^^  ^^^  ^^  section  1918,  for  it  does  not  charge 
instructiona.    j^f^g^^  ^jj^^  corporation   was  in  fact  a  building 

and  loan  association,  but  does  allege  a  fraudulent  conver- 
sion from  a  corporation  organized  under  the  general  laws 
of  the  state.  When  the  state  offered  the  articles  of  incor- 
poration under  which  the  association  was  organized,  its 
counsel  stated  ^hat  they  were  offered  simply  to  prove  the 
fact  of  incorporation.     Notwithstanding  this  situation,  the 
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court  instructed  the  jury  as  if  the  indictment  were  founded 
on  section  1918,  and  in  the  tenth  paragraph  of  its  charge 
said  that:    "Under  the  statute  it  is  provided  if  any  oflScer, 
director,  agent,  or  employe  of  any  building  and  loan  or  sav- 
ings and  loan  association  shall  embezzle,  or  convert  to  his 
own  use  any  money,  securities,  credits  or  other  property  be- 
longing to  the  association  he  shall  be  punished  as  therein 
provided, "  This  was  manifestly  erroneous.     Under  section 
4842  it  was  necessary  for  the  state  to  show  not  only  that  the 
building  and  loan  association  was  a  corporation, that  defend- 
ant was  its  agent,  and  received  the  money  of  his  employer, 
but  that  he  fraudulently  converted  the  same  to  his  own  use 
withojt  the  consent  of  his  employer.     Under  section  1918 
it  was  incumbent  on  it  to  show  that  the  corporation  was  a 
building    and  loan  association,    that    defendant  was  its 
agent.,  and  that  he  embezzled  and  converted  to  his  own 
use,  or  used  for  his  own  benefit  or  purpose,  money  or  other 
property  belonging  to  the  association.     As  the  indictment 
was  under  section  4842  defendant  could  not  be  convicted 
under  section   1918,  for  the  reason  that  it  is  not  charged 
that  the  corporation  was  in  fact  a  bui  ding  and  loan  asso- 
ciation.    There  is  no  requir.^ment  of  statute  that  the  name 
taken  by  a  corporation  shall  be  indicative  of  its  business; 
hence  the  name  assumed  by  the  corporation  affords  no 
guide  as  to  the  nature  of  its  busines^^.     In  any  event,  it 
will  not  be  contended  that  the  indictment  may  be  aided 
by  intendment  from  the  name  selected  by  the  corporation. 
No  doubt  defendant  could  have  been  indicted  under  either 
section.     But  when  attempt  is  made  to  charge  one  under 
section  1918  it  must  appear  by  proper  allegation,  which 
must  be  supported  by  proof,  that  the  embezzlement  was 
from  a  building  and  loan  association  not  only  in  name,  but 
in  fact.     Other  instructions,  based  on  the  same  mistaken 
notion  of  the  character  of  the  charge,  were  erroneous,  and 
should  not  have  been  given.     We  do  not  set  them  out,  for 
to  do  so  would  unduly  extend  this  opinion. 
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IL  In  the  seventh  instruction  the  court  said:  **lt 
is  larceny  by  embezzlement  where  one  who  is  the  agent  of 
another,  and  has  in  his  possession  rightfully  the  property 
f.  iotbnt:  in-  ^^  ^^^^  othor,  appropriates  it  to  his  own  use^ 
stuction.  without  the  consent  of  such  other  that  he 
may  thus  appropriate  it."  This  was  erroneous  under 
either  section  of  the  statute,  in  that  it  omits  the  element 
of  fraudulent  intent  necessary  to  ma^e  out  the  offense 
charged  in  the  indictment.  Stale  v.  Baldwin^  70  Iowa, 
180;  State  v.  Wallick,  87  Iowa,  869. 

III.  Defendant  was  in  charge  of  the  Iowa  Mutual 
Building  <&  Loan  Association,  which  association  was  in 
process  of  voluntary  liquidation.  J.  B.  Zigrang,  who  held 
a  certificate  of  stock  therein,  on  which  he  had  paid  $500^ 
called  at  the  office,  and  demanded  a  settlement.  Defend- 
ant gave  him  a  check  for  $500,  telling  him  at  the  time 
that  his  account  also  showed  profits  amounting  to  $132.99, 
but  that  he  should  keep  this  to  meet  possible  losses. 
Zigrang,  who  is  a  Catholic  priest,  threatened  trouble  if 
the  money  was  not  paid  him.  After  Father  Zigrang  left 
the  office,  Ames  concluded  it  was  better  to  settle  with 
Zigrang,  and  directed  the  bookkeeper,  a  Miss  Murray,  who 
had  authority  to  issue  checks,  to  draw  a  check  for$l>2.99, 
saying  that  he  would  take  the  cash,  and  personally  see 
the  priest,  and  try  and  settle  with  him.  Miss  Murray 
drew  a  check,  payable  to  the  order  of  "Cash,*'  signed  it 
in  the  name  of  the  secretary  of  the  company,  and  also 
secured  the  signature  of  the  president  of  the  corporation 
thereto.  This  check  was  cashed  by  Miss  Murray,  and  the 
money  called  for  therein  was  delivered  to  defendant.  At 
this  time  the  Iowa  Mutual  Company  was  being  absorbed  by 
the  Home  Savings  &  Trust  Company,  another  corporation^ 
located  in  Des  Moities,  and  the  latter  concern  officed  with 
the  Iowa  Mutual  at  Dubuque.  One  Spinney  was  the 
secretary  and  manager  of  the  Home  Savings  Company^ 
and  had    recently  been  elected   president  of  the   low& 
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Mutual  Oompany.  He  arrived  at  Dubuque  on  the  even- 
ing of  the  day  Ames  received  the  money  on  the  check 
hitherto  mentioned.  Ames  explained  the  matter  to 
Spinney,  and  Spinney  directed  him  (Ames)  not  to  pay  the 
money  to  Zigrang.  After  this  matter  was  thus  disposed 
of,  Spinney  asked  Ames  for  $150  expense  money.  Ames 
replied  that  he  did  not  know  how  much  there  was  in  the 
cash  drawer,  and  Spinney  then  told  Ames  to  give  him  the 
money  which  he  had  taken  for  the  purpose  of  settling  with 
Zigrang,  Ames  then  went  to  the  cash  drawer,  which  was 
used  in  common  by  the  two  companies  hitherto  mentioned, 
and  made  up  a  package  of  $160,  and  gave  it  to  Spinney, 
at  the  same  time  placing  a  ticket  for  $17  in  the  drawer, 
which,  with  the  cash  check,  was  supposed  to  represent  the 
$150.  The  $150  was  placed  in  an  envelope,  and  delivered 
to  Spinney,  who  took  it  away  with  him.  Spinney  did  not 
take  the  trip  he  told  Ames  he  intended  to  make,  but 
returned  to  Des  Moines,  and  when  he  arrived  there  turned 
the  money  he  had  received  from  Ames  over  to  the  treasurer 
of  the  Home  Savings  &  Trust  Company,  who  entered  it  upon 
the  expense  account  of  that  company.  On  counting  the 
money,  it  was  discovered  there  were  but  $140,  and  the 
treasurer  wrote  Ames,  mentioning?  the  fact  that  there  was 
a  shortage  of  $10.  This  is,  in  brief,  the  history  of  the  case. 
In  order  to  show  embezzlement,  the  state  was  per- 
mittedi  over  defendant's  objections,  to  introduce  in  evi- 
dence the  stubs  of  the  check  book  from  which  the  check 
3.  bvidekcb:  drawn  to  "Cash"  was  issued  to  "J.  B.  Zig- 
iuty.  rang."    This    entry    on    the  stub  book  was 

made  by  Miss  Murray,  and  there  is  no  evidence  that  de- 
fendant directed  the  writing  of  the  same,  or  had  any 
knowledge  thereof.  It  was  not  in  fact  true,  and,  to  charge 
defendant  therewith,  it  should  have  been  shown  that  he 
was  in  some  manner  responsible  therefor.  This  was  not 
done,  and  the  book  was  improperly  admitted  in  evidence. 


April  1908]  State  of  Iowa  v.  Vance.  685 

The  state  also  offered  in  evidence  the  Iowa  Mutual 
Company's  cash  disbursement  book,  the  entries  on  which 
had  been  made  by  Miss  Murray,  without  defendant  ^s 
knowledge  or  consent.  This  book  was  objected  to.  It 
showed  a  charge  of  the  $132.99  to  Father  Zigrang^s  ac- 
count. Having  been  made  by  the  bookkeeper  witho;  t 
defendant's  knowledge  or  consent^  the  defendant  was  noi 
bound  thereby,  and  the  book  should  not  have  been  ad- 
mitted in  evidence.  When  defendant  receive!  the  money, 
he  told  the  bookkeeper  he  should  settle  with  Zigrang  on  tlie 
best  terms  he  could;  would  try  to  get  him  to  take  less  thau 
the  profits  shown  on  the  books;  and  that,  if  he  could  not 
do  so,  he  should  pay  the  full  amount.  Under  this  state  <>f 
facts  the  book  should  not  have  been  received  in  evidence . 

Some  other  rulings  are  complained  of,  but,  as  the 
matters  are  not  likely  to  arise  on  a  retrial,  we  do  not 
consider  them. 

For  the  errors  pointed  out,  the  judgment  must  be 
REVERSED,  and  the  cause  remanded. 


The  State  op  Iowa  v.  Mark  Vance,  Appellant. 

Lewdness:      intent:        other  offenses.     On   a   prosecution   for  I2l  40B 

lewdness,  where  the  defendant  admits  in  open  court  and  before  TSTeS 

the  jury  that  if  the  facts  charged  were  in  fact  done  they  were  J27    77 

designedly  done,  it  is  error  to  admit  evidence  of  other  similar  U^  ^l 

acts  done  in  the  presence  of  other  x)artie8  for   the   jmrpose  of  r-- 

showing  intent.  eia9 


Appeal  from  Wapello  District  Court — Hon.   0.  W.   Ver- 
million, Judge. 

Wednesday,  April  8,  1908. 

Defendant  was  indicted,  tried,  and  convicted  of  tlie 
crime  of  lewdness,  and  from  the  sentence  imposed  appeals* 
— Reversed. 


|ll9     6861 
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Jaques    <&    Jaques    and    McElroy    <&    McElroy  for 
appellant. 

Chaa.  W.  Mullan^  Attorney  General,  and  Chaa.    A. 
Van  Vleckj  Assistant  Attorney  General,  for  the  State. 

Dbbmbr,  J. — Defendant,  a  dentist,  was   indicted  for 
indecent  exposure  of  his  person  in  the  presence  of  a  young 
girl,  who    was  in  his  office  for  treatment.     Several  wit- 
nesses  whose  names  were  not  indorsed  on  the  back  of  the 
indictment,    were    examined    on    behalf    of    the   state. 
Notice  of  intention  to  introduce  this  evidence  was  given 
the  defendant,    but    the    sufficiency    of    this    notice    is 
challenged  both  as  to  form  and  substance.     In  view  of  the 
conclusions  reached,  we  do  not  deem  it  necessary  to  con- 
sider these  objections.     For  the  purpose  of  proving  that 
the  act  was  willfully  and  designedly  done,  the  state  was 
permitted  to  prove,  over  objections,  that  defendant  at 
other  times  and  to  other  persons  made  indecent  exposures 
of  his  person.     At  the   time  of  making  his  objections 
defendant,  through  his  counsel,  admitted  in  open  court, 
and  in  the  presence  of  the  jury,  that,  if  the  act  with  which 
he  was  charged  was  done  at  all,  it  was  designedly  done; 
that  it  was  not  accidental,  or  unintentional,  or  through 
inadvertence.     Notwithstanding  this  admission,  the  court 
permitted  the  evidence  to  be  introduced,  and  in  its  in- 
structions said,  in  effect,  that  these  transactions  should 
only  be  considered  for  the  purposs  of  showing  the  intent 
with  which  the  act  was  done,  and  not  as  establishing  the 
truth  of  the  indecent  exposure  charged  in  the  indictment 
The  rule  as  to  the  admission  of  similar  acts  at  other  times 
and  with  other  persons  than  those  charged  in  the  indict- 
ment is  well  understood.     The  state  cannot  prove  against 
a  defendant  any  crime  not  alleged  in  the  indictments, 
either  as  a  foundation  for  separate  punishment  or  as  aiding 
the  proofs  that  he  is  guilty  of  the  crime  charged.     The 
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exceptions  to  the  rule  may  be  classified  as  follows: 
Evidence  as  to  other  oflFet  ses  is  competent  to  establish  (1) 
motive,  (  2)  intent,  (3)  absence  of  mistake  or  accident,  (4) 
%  common  scheme  embracing  the  commission  of  two  or 
more  crimes  so  related  to  each  other  that  proof  of  one 
tends  to  prove  the  others,  and  (5)  the  identity  of  the  per- 
son charged  with  the  commission  of  the  crime  on  trial. 
These  exceptions  are  illustrated  and  applied  in  the  follow- 
ing among  other  cases:  State  v.  Walters^  45  Iowa,  889; 
State  V.  Jamison^  74  Iowa,  618;  State  v.  Desmond^  109 
Iowa,  72;  State  v.  Brady ^  100  Iowa,  195;  State  v.  Lewis^ 
96  Iowa,  286;  Staden  v.  Kline^  64  Iowa,  188;  State  v. 
Saunders^  68  Iowa,  870. 

Neither  motive,  intent,  common  scheme,  nor  identity 
of  person  is  involved  in  this  case,  and  the  evidence,  if 
admissible  at  all,  must  have  been  received  on  the  theory 
that  it  tended  to  negative  mistake  or  accident  For  this 
purpose  evidence  of  like  character  was  held  admissible  in 
a  case  where  a  defendant  was  charged  with  a  similar 
offense.  See  State  v.  Stice^  88  Iowa,  27.  We  may  well 
imagine  a  case  where  such  evidence  would  be  admissible 
— as,  for  example,  where  a  defendant  was  charged  with 
an  indecent  exposure  in  a  public  place,  a  partially  pro- 
tected retreat,  or  even  in  a  dentist's  oflSce.  But  the 
charge  was  such  in  the  instant  case  that  there  was  no 
room  for  mistake,  accident,  or  inadvertence.  Moreover, 
the  defendant,  by  his  own  admission,  removed  this  element 
from  the  case,  and  we  are  constrained  to  hold  that  the 
evidence  was  erroneously  admitted,  and  was  prejudicial 
in  character. 

II.  The  court,  in  its  instructions,  undertook  to  state 
the  facts  as  claimed  by  the  state,  and  as  testified  to  by 
the  defendant;  and  told  the  jury  to  carefully  consider 
thcs3  different  claims  and  if,  on  the  whole  case,  they 
entertained  a  reasonable  doubt  of  defendant's  guilt,  they 
should  acquit.     This  form  of  instruction  is  not  to  be  com- 
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mended,  for  the  jury  may  often  get  a  false  notion  from 
such  a  charge  as  to  the  real  issue  it  is  to  try.  Moreover, 
in  this  case  there  were  some  facts  assumed  in  that  part  of 
the  charge  relating  to  defendant's  claims  which  were  not 
in  accord  with  his  evidence.  This  illustrates  the  danger 
in  such  form  of  charge.  While  we  should  not  reverse  the 
case  on  this  ground  alone,  attention  is  called  to  the  mat- 
ter in  order  that  it  may  be  avoided  on  a  retrial. 

For  the  error  pointed  out,  the  judgment  is  heversbd^ 
and  a  retrial  ordered. 


V^  %\        State  of  Iowa,   Appellee,  v.  Edward  Dennis,  Appellant. 

/'19    088 

l^?^44s  Murder:     dyinq  dbolibations:     ADiossiBiLrrTOF:     bvidbnce.     A 

1  dying  deolaration  in  writing,  to  be  admissible  in  evidence, 
most  have  been  made  and  signed  under  the  solemn  belief  of 
impending  death,  and  its  admissibility  should  be  determined 
bj  the  court  from  all  the  facts  and  circumstances.  Facts  con- 
sidered, and  held  that  the  deolaration  was  properly  admissible. 

Same:     waiver  of  objbotion.     Where   the   court     on  objection 

2  offered  to  exclude  certain  i)ortions  of  a  dying  declaration  and 
defendant  insisted  that  if  any  i)art  was  read  he  wanted  it  all 
read ,  any  objection  thereto  was  waived. 

Statements  And  Acts  of  Co- Defendant:  when  admissible.  De- 
8  fendant  and  another  employe,  with  whom  he  was  jointly  in- 
dicted, were  discharged  and  one  D  put  in  their  place.  There 
was  evidence  that  during  a  quarrel  with  the  foreman  defend- 
ant had  said  he  was  going  to  whip  the  man  put  in  his  place 
for  running  him  out  of  a  job ;  also  that  defendant  and  the 
other  discharged  employe  lingered  about  the  place  where  de- 
ceased was  assaulted  until  late  in  the  evening.  Held^  that 
evidence  that  the  other  employe  had  made  similar  threats  was 
admissible  to  supi)ort  the  theory  of  the  state  that  defendant  and 
his  associate  had  conspired  together  to  make  an  assault  upon  D. 

Conduct  of  Defendant:    identdtoation  of  assailants:     evidbnob. 

4     Evidence  of  the  conduct  of  defendant  when  in  the  presence  of 

his  victim,  together  with  what  was  said  by  the  latter,  is  com- 

I)etent,  and  where  defendant  and  his  co-conspirator  testify  tliat 

the  i)arty  assaulted  did  not  identify  them  as  his  assailants,  and 
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generally  as  to  what  was  said  and  done  by  him,  it  is  competent 
for  the  state  on  rebuttal  to  show  by  other  witnesses  what  was 
there  said  and  done  by  the  assaulted  paxty. 

Evidence.     The  whole  evidence  in  the  case  considered  and  summar- 

5  ized  in  the  opinion  and  held  to  supi)ort  the  verdict  of  murdei 
in  the  second  degree. 

Malice:    prembditation :    bvidbnob.     Evidence  on  the  question  of 

6  malice  and  premeditation  held  sufficient  to  warrant  submitting 
to  the  jury  the  question  of  murder  in  the  first  degree. 

Appeal  from  Page  District  CourU — Hon.  A.  B.  Thornbll, 

Judge. 

Wbdnbsday,  April  8,  1908. 

Thb  indictment  charges  the  defendant,  jointly  with 
Eugene  Mason  and  Wesley  Irwin,  with  the  crime  of  murder 
in  the  first  degree.  This  defendant  demanded,  and  was 
given,  a  separate  trial.  There  was  a  verdict  of  guilty  of 
murder  in  the  second  degree,  upon  which  judgment  was 
entered  imposing  a  term  in  the  penitentiary.  The  defend- 
ant appeals. — AMrmed. 

W.  P.  Ferguson  and  0.  L  Miller  for  appellant 

Charles  W.  Mullan^  Attorney  General,  and  C.  A,  Van 
Vleokf  Assistant  Attorney  General,  for  the  State. 

Bishop,  0.  J. — On  the  night  of  December  18,  1901,  an 
alleged  tramp,  named  Oscar  Miller,  was  struck  several 
blows  upon  the  head  by  some  blunt  instrument,  from  the 
effects  of  which  he  died  on  January  2,  1902.  The  crime 
was  committed  in  a  small  house,  used  for  storing  sand, 
situated  near  the  Wabash  Railroad  statfon  in  Shenandoah, 
Page  county.  Upon  the  trial  the  state  was  allowed  to 
introduce,  over  the  objection  of  defendant,  what  pur- 
ported to  be  a  dying  declaration  signed  by  Miller  oa 
December  28,  1901.  It  is  now  urged  tliat  the  admission 
of  such  declaration  in  evidence  was  error. 

Vol.  119  Iowa.— 44. 
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The  particular  objection  made  to  the  introduction  of 
the  declaration  as  a  whole  is  that  it  does  not  appear  that 
the  same  was  made  and  signed  under  the  solemn  belief  of 
o  dec-  inipending  death.  It  is  well  settled  that,  to 
l5iS?biHty*of:  be  admissible  as  a  dying  declaration,  it  must 
evidence.  appear  that  the  proflFered  statement  was 
made  at  a  time  when  declarant  was  in  fact  in  extremis 
and  that  it  was  so  made  by  him  under  the  belief  that  he 
was  about  to  die.  *  State  v.  Clemona^  51  Iowa,  274;  State 
V.  Perigo,  80  Iowa,  41;  State  v.  Wright  112  Iowa,  486.  The 
question  of  the  admissibility  of  the  statement  is,  of  course 
one  for  the  court,  and  should  be  determined  from  all  the 
facts  and  circumstances  appearing  in  the  case.  The  court 
is  not  limited  in  its  inquiry  to  what  was  said  by  the 
declarant  upon  the  subject,  but  the  fact  may  be  proved 
like  any  other  fact  in  the  case.  State  v.  Naah^  7  Iowa, 
847;  State  v.  Schmidt^  78  Iowa,  469;  State  v.  Baldwin^ 
79  Iowa,  719;  People  v.  Simpson j  48  Mich.  477  (12  N.  W. 
Rep.  662);  Com.  v.  Matthews,  89  Ky.  292  (12  S.  W.  Rep. 
888);  Mattoxv.  U.  S.,  146  U.  S.  151  (18  Sup.  Of.  Rep.  50, 
86  L.  Ed.  917).  In  the  case  last  cit^d  it  is  said  that  a 
belief  in  impending  death  **may  be  made  to.  appear  from 
what  the  injured  person  said,  or  from  the  nature  and 
extent  of  the  wounds  inflicted,  being  obviously  such  that 
he  must  have  felt  or  known  that  he  could  not  survive,  as 
well  as  from  his  conduct  at  the  time,  and  the  communica- 
tions, if  any,  made  to  him  by  his  medical  advisers,  if 
assented  to  or  understandingly  acquiesced  in  by  him.'' 

Having  before  us  the  rule  of  law  governing  the  sub- 
ject-matter,' we  now  turn  to  the  record  to  ascertain  the 
facts  upon  which  the  ruling  complained  of  was  based. 
When  found  on  the  morning  of  December  19th,  Miller  was 
lying  in  the  open  door  of  the  sandhouse.  He  was  uncon- 
scious, and  remained  so  for  several  days  thereafter.  He 
pteadily  grew  weaker  down  to  the  time  of  his  death.  He 
was  advised  by  his  physician  concerninjj;  the  character  of 
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his  injuries,  and  that  his  chances  for  recovery  were  very 
slim.  The  physician  from  time  to  time  tried  to  encouwge 
him  in  the  hope  of  getting  well,  but  it  is  evident  that  he 
knew  he  was  steadily  growing  weaker.  He  stat?d  upon 
sever^J  occasions  that  he  knew  he  had  but  a  slight  chance, 
and,  on  the  evening  the  declaration  was  made  and  signed, 
he  said  to  the  physician,  **I  do  not  think  I  can  get  well." 
This  was  said  in  response  to  a  statement  to  him  by  the 
physician  that  the  probability  was  that  he  could  not  get 
well.  Thereupon  the  physician  told  him  that  parties  had 
been  arrested  on  the  charge  of  assaulting  him,  and  that 
unless  he  made  a  statement  there  would  be  no  evidence 
after  his  death  to  establish  their  guilt.  He  expressed  a 
willingness  to  make  the  statement,  and  it  was  then  pre- 
pared, and  read  over  and  signed  by  him.  Such  being  the 
evidence,  we  think  it  cannot  be  doubted  that  Miller  was 
conscious  that  he  was  soon  to  die,  and  that  such  was  the 
belief  of  his  physician.  It  follows  that  there  was  no  error 
in  admitting  the  declaration  in  evidence. 

Counsel  for  appellant  insist,  however,  that  a  certain 
portion  of  the  declaration  should  not  have  been  admitted, 
for  that  it  was  merely  statement  of  an  opinion,  and  not 
2  Same  waiver  ^  statement  of  fact.  It  is  a  suflScient  answer 
of  objection.  ^^  ^j^jg  contention  to  say  that  it  appears  from 
the  record  that,  when  it  was  proposed  to  read  the  declara- 
tion in  evidence,  the  court  offered  to  exclude  certain 
portions  thereof,  whereupon  counsel  for  defendant  replied, 
in  substance,  that,  if  any  of  the  statement  was  to  be  read, 
they  wanted  it  all  read.  The  entire  statement  was  then 
read  to  the  jury.  In  view  of  the  record,  the  present  con- 
tention cannot  be  considered. 

II.  Dp  to  December  18,  1901,  the  defendant  and 
Mason,  jointly  indicted  with  him,  were  employed  as  night 
men  at  the  Wabash  station  coal  sheds.  On  the  evening  of 
that  day  they  were  discharged  by  the  yard  foreman,  and 
one  Davis  was  put  at  work  in  their  place.      Defendants 
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lingered  about  the  station,  and  there  is  evidence  tending 
3-  STATEMENTS  to  sfaow  that  thoj  had  a  wordy  quarrel   with 

and  acts  of 

codefendant:  the  foreman,  during  which  this  defendant  de- 
sibie.  clared  that  Davis  had  run  him  out  of  his  job, 

and  that  he  was  going  to  whip  Davis  or  somebody  before 
he  went  home,  on  account  thereof.      The  witnesses'  were 
permitted  to  testify  that  Mason  had  a  part  in  the  word 
(luarrel,  and  that  he  also  made  threats  similar  to  those 
said  to  have   been  made  by  this  defendant.     It  is  .  now 
urged  that  the  admission  of  the  evidence  concerning  the 
threats  made  by  Mason  was  error.      With  this  contention 
we  do  not  agree,  and  the  reason  therefor  is  readily  found 
in  the  situation.     Dennis  and  Mason  had  been  discharged 
and  both  were  angry  because  of  such  fact.     Not  only  does 
this  appear  in  evidence,  but  there  is  evidence  to  the  effect 
that  they  loitered  about  the  station  and  sandhouse  until 
late  in  the  evening.     It  is  evident  from  a  reading  of  the 
record  that  the  case  of  the  state  was  presented  upon  the 
theory  that  this  defendant  and  his  associates  had  conspired 
together  to  make  an  assault  upon  Davis.     Such  theory  is 
not  without  support  in  the  evidence,  and  the  state  was 
fairly  entitled  to  present  it  to  the  jury.    In  this  view,  and 
giving  consideration  to  the  fact  that  Dennis  and  Mason 
were  together  and  each  taking  part  in  the  quarrel  at  the 
time  the  threats  are  said  to  have  been  made,  we  think  the 
evidence  was  admissible. 

IIL     The    state  offered  and  introduced  evidence  in 

chief  to  the  effect  that,  just  preceding  the  making  of  the 

dying  declaration,  the  defendant,  with  Mason  and  Irwin, 

4.  Conduct  of    was  brought  in to  the  presence  of  Miller  for 

idenrification  the  purposo  of  identification.       It  is  com- 

of  assailant:  ^ 

evidence,  plained  of  in  this  connection  that  one  of  the 
witnesses  was  permitted  to  testify  to  the  ^^i^^^^^i^o^  of 
defendant  upon  being  brought  into  the  room.  In  this 
there  was  no  error.  It  is  competent  to  prove  the  conduct 
of  a  defendant  when  confronted  with  a  charge  of  crime. 
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State  V.  Oillickj  7  Iowa,  287;  State  v.  Naah^  10  Iowa,  81. 
Such  was  the  effect  of  what  is  here  shown  to  have  occurred. 
The  defendant  was  brought  before  the  wounded  man  to  be 
either  accused  or  exonerated.  This  the  defendant  under- 
stood, and  his  conduct  under  the  circumstances,  together 
with  what  was  said  by  the  wounded  man  in  his  presence 
and  hearing,  was  proper  to  be  put  in  evidence,  to  be  given 
such  weight  and  consideration  against  him,  or  in  his  favor, 
as  the  jury  might  determine.  The  evidence  thus  intro- 
duced by  the  state  was  confined  to  the  matter  of  the  con- 
duct of  defendant,  and  his  identification  by  Miller  as  one 
of  the  persons  committing  the  assault  To  meet  this 
evidence,  defendant  and  Mason,  as  witnesses  for  the 
defense,  testified,  in  substance,  that  Miller  did  not  reco- 
gnize them  or  identify  them  as  his  assailants.  They  also 
testified  generally  in  respect  of  what  was  said  and  done  by 
Miller  at  the  time.  The  state,  in  turn,  called  to  the  stand 
the  several  persons  who  were  present  upon  the  occasion 
in  question,  and  they  were  permitted  to  give  their  version 
concerning  all  that  was  said  and  done  by  Miller.  This 
was  over  the  objection  of  defendant  that  such  was  not 
rebuttal  evidence.  We  think  it  can  fairly  be  said  that  the 
evidence  was  made  necessary  by  the  defendant,  and  as 
such  it  was  properly  admitted. 

IV.  Counsel  for  appellant  earnestly  insist  that  the 
evidence  produced  upon  the  trial  was  insufficient  to  support 
the  verdict  found  by  the  jury,  and  that  accordingly  the 
judgment  should  be  reversed.  We  have  care- 
fully  read  the  entire  record,  and  therefrom 
reach  the  opposite  conclusion.  A  brief  synopsis  of  tlie 
facts  which  the  jury  was  warranted  in  finding  had  been 
fairly  established  will  be  sufficient  to  demonstrate  the 
correctness  of  our  conclusion,  and  we  make  the  following 
statement  thereof:  Both  Dennis  and  Mason  were  much 
angered  because  of  their  dismissal  from  the  employ  of  the 
railroad  company,  and  this  feeling  centered  upon  Davis, 
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who  was  employed  in  their  place.  Both  made  threats  as 
against  Davis  during  the  early  part  of  the  evening.  Such 
threats  coming  to  the  ears  of  Davis,  he  was  on  the  lookout 
for  them,  and  took  pains  to  keep  out  of  their  way. 
Dennis  and  Mason,  reenforced  by  Irwin,  lurked  about  the 
station  buildings  until  a  late  hour;  being  seen  principally 
at  or  in  the  vicinity  of  the  sandhouse.  The  building  thus 
designated  is  a  small  structure  situated  near  the  railroad 
track,  and  between  the  station  house  proper  and  the  coal 
sheds.  It  was  used  for  the  purpose  of  drying  and  storing 
sand  intended  for  use  on  locomotive  engines.  In  a  way, 
it  was  divided  into  two  rooms,  in  one  of  which  was  a  large 
stove,  and  in  the  other  a  quantity  of  sand.  There  had 
been  lire  in  the  stove  during  the  day,  and  this  was  replen- 
ished by  the  yard  foreman  about  eight  o'clock  in  the  even- 
ing, as  he  was  on  his  way  home.  After  nightfall  the 
interior  of  the  building  was  dark,  save  for  what  light  came 
through  the  broken  door  of  the  stove.  Late  in  the  even- 
ting. Miller,  who,  it  appears,  was  a  wanderer,  came  to  the 
sandhouse,  entered  it,  and,  passing  around  behind  the 
stove,  sat  or  lay  down  upon  the  warm  sand.  He  sayd  in 
his  declaration  that  in  a  short  time  three  persons  whom  he 
identifies  as  Dennis,  Mason,  and  Irwin,  entered  the  door. 
One  of  them  had  a  piece  of  gas  pipe  in  his  hand,  and  an- 
other had  a  poker.  He  further  says  that,  as  they  entered 
the  stoveroom,  he  got  up.  Nothing  was  said  by  any  one, 
and  he  knew  nothing  of  what  afterwards  happened.  When, 
found  in  the  morning,  his  skull  was  fractured;  such  having 
been  accomplished  by  heavy  blows  from  a  blunt  instrument 
Upon  the  floor  was  a  pail  containing  bloody  water,  and 
blood  was  in  the  sand  scattered  about  the  upon  floor.  When 
Dennis  came  to  the  station,  he  had  on  his  overalls  and  a 
working  jacket.  No  trace  of  such  was  found  subsequent 
to  his  arrest  the  next  day.  There  is  also  evidence  on  the 
the  part  of  a  cobbler  who  says  that  the  next  day  Dennis 
came  to  him  to  have  a  new  sole  put  on  his  shoe;  that  in 
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the  sole  of  the  shoe,  as  handed  to  him  for  repair,  there 
was  a  hole  worn  through;  and  that  therein  he  found  sand 
discolored  by  blood.  During  the  forenoon  of  the  next 
day,  Dennis  and 'his  associates  were  again  about  the 
station ;  the  former  appearing  to  be  nervous  and  restless. 
Mason,  without  being  accused,  as  far  as  appears  from  the 
evidence,  demanded  who  it  was  that  was  saying  they  had 
committed  the  assault  upon  Miller. 

Such,  in  brief,  are  the  facts,  in  addition  to  those  we 
have  already  stut^d,  which  the  jury  was  warranted  in 
finding  had  been  established.  As  we  have  said  in  another 
division  of  this  opinion,  it  was  the  theory  of  the  state  that 
Dennis  and  his  associates  had  resolved  upon  and  conspired 
together  to  make  an  assault  upon  Davis;  that  they  evi- 
dently believed  he  would  go  to  the  sandhouse  during  the 
night  for  some  purpose — possibly  to  replenish  the  fire— 
and  that  being  there  they  would  follow  him  in,  and  act 
upon  their  resolve;  that,  seeing  Miller  enter,  and  suppos- 
ing him  to  be  Davis,  they  proceeded  to  carry  out  their 
plan,  which  resulted  in  the  death  of  Miller.  The  jury, 
having  found  the  facts  to  be  as  stated,  accepted  the  theory 
advanced  by  counsel  for  the  stajbe,  and  came  in  with  a 
verdict  of  murder  in  the  second  degree.  Such  being  the 
state  of  the  record  before  us,  we  reach  without  diflSculty 
the  conclusion  that  the  verdict  was  warranted  by  the 
evidence,  and  should  not,  therefore,  be  disturbed.  That 
the  intended  victim  was  a  person  other  than  the  deceased 
is,  of  course^  immaterial.  If  the  purpose  and  pl^n  was  to 
injure  or  kill  some  one,  it  matters  not  that  a  mistake  was 
made  in  the  identity  of  the  person  actually  assaulted. 
This  is  elementary. 

In  this  connection  we  may  dispose  of  the  only  remain- 
ing question  of  error  contended  for  by  counsel  for  defend- 
ant.    At  the  close  of  the  evidence,  defendant  moved  the 
6.  Malice:  pre-  court  to  tako  from  the  jury  the  question  of 
evidence.        murder  in  the  first  degree,  and  this   motion 
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was  overruled.  Such  ruling  is  now  presented  to  our  at- 
tention as  constituting  error.  Counsel  urge  that  the 
evidence  did  not  warrant  a  finding  of  premeditation  and 
deliberation,  and  therefore  the  offense  c<5uld  in  no  event 
be  murder  in  the  first  degree.  We  are  unable  to  thus  read 
the  record.  In  our  view,  a  finding  that  the  defendant  and 
his  associates  were  about  the  sandhouse  near  the  middle 
of  an  intensely  cold  night,  armed  with  weapons  easily 
capable  of  producing  death,  and  that  they  followed  their 
victim  into  the  sandhouse,  and,  without  warning  of  any 
kind,  dealt  upon  his  head  the  blows  that  produced  his 
death,  may  easily  be  said  to  support  the  conclusion  that 
such  was  done  with  malice,  and  was  premeditated  and 
deliberate. 

We  have  carefully  read  the  entire  record,  and  we  find 
no  error.     The  judgment  is  therefore  affirmbd. 


National  State  Bank  et  al^  v.  The  Matob  and  Oity  Ooun- 
Ifi^SJ  ^^  ^'  BuRLiNGioN,  Iowa,  M.  P.  Shabts,  Oounty  Audi- 

hi9  69|\  tor,  Ann  J.  E.  Rhein,  Oounty  Treasurer,   Appellants. 

Taxation  of  National  Banks:      qovbrnment  bonds.       In  determin- 

1  ing  the  valne  of  shares  of  stock  in  a  national  bank  for  the 
purpose  of  taxation ,  United  States  goyemment  bonds  owned 
by  the  bank  may  be  considered. 

Same:     diborimimation  against  national  banks.      The  method  of 

2  taxation  of  national  banks  is  substantially  the  same  as  that 
provided  for  state  and  savings  banks,  and  the  f aot  that  govern- 
ment bonds  owned  by  a  national  bank  are  to  be  considered  in 
estimating  the  valne  of  its  shares  of  stock  for  taxation,  while 
a  private  bank  is  to  be^assessed  on  its  moneys  and  credits  after 
making  certain  deductions,  including  government  bonds  owned 
by  it,  amounts  to  a  distinction  in  the  method  of  taxation  and 
not  a  discrimination  against  national  banks. 

Appeal  from  De%  Moines  District  Court. — Hon.  James  D. 
Smyth,  Judge. 

Wbdnesday,  Apbil  8,  1908. 
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This  is  an  appeal  by  defendants  from  the  action  of  the 
lower  court,  reducing  the  assessment  of  plaintiff  on  an 
appeal  from  the  Igcai  board  of  review  of  assessments  for 
the  year  IW).— Reversed, 

Oeo.  S.  Tracy  for  appellants. 

Huston  <&  Lauder  for  appellees. 

MoOlain,  J. — The  proper  officer  of  plaintiff  having 
made  a  return  to  the  assessor  showing  that  the  total 
amount  of  capital  stock,  surplus,  and  undivided  earnings 
of  plaintiff  bank,  after  deducting  therefrom  the  amount  of 
real  estate  owned  by  said  bank,  was  $139,724.10,  the  local 
board  of  review  of  assessments  notified  the  plaintiff  bank 
of  a  change  of  valuation  from  that  fixed  by  the  assessor, 
based  on  such  statement^  and,  after  due  notice  to  the 
stockholders  of  an  opportunity  for  hearing,  fixed  the  value 
of  its  stock  for  taxation  purposes,  after  deducting  that 
part  of  the  capital  stock  assessed  as  real  estate,  at  $160 
per  share,  corresponding  to  a  total  valuation  of  $240,000. 
There  is  no  question  but  that  this  increased  valuation  was 
substantially  on  account  of  the  ownership  by  the  bank  of 
-$102,900  of  United  States  government  bonds,  which  were 
not  included  in  the  return  made  by  the  bank  officer.  On 
appeal  by  the  bank  from  this  action  of  the  board  of  review, 
the  trial  court  reduced  the  assessment  to  $150  per  share, 
corresponding  to  the  gross  sum  of  $225,000,  and  then 
deducted  therefrom  the  amount  of  the  government  bonds; 
leaving,  as  the  net  actual  value  of  the  total  stock  of  plain- 
tiff bank  for  the  purpose  of  taxation,  $122,100.  It  was 
further  made  to  appear  to  the  trial  court  that  the  bank 
had  paid  under  protest  the  total  amount  of  its  taxes  for 
the  year  1900  on  the  basis  of  the  valuation  fixed  by  the 
board  of  review;  and  the  court  ordered  an  adjustment  by 
the  county  auditor  on  the  basis  of  the  new  valuation,  and 
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a  refund  by  the  county  treasurer  of  the  excess  of  taxes 
pail  over  the  amount  which  the  bank  should  have  been 
required  to  pay  under  the  court's  findings. 

I.  Appellant  contends  that  the  deduction  of  the  amount 
of  United  States  bonds  owned  by  the  bank  from  the  total 
valuation  of  its  stock  was  erroneous,  and  relies  upon  the 
I.   Taxation  of  case   of  German- American  Savings  Bank  v. 

national 

backs:  bonds.  City  of  BuTlingtou^  118  Iowa,  84,  in  which 
this  court  reversed  the  action  of  the  trial  court  in  ordering 
a  similar  reduction,  on  an  appeal  by  the  savings  bank 
from  the  same  assessment  by  the  same  board  of  review. 
The  assessments  of  the  two  banks  were  fixed  by  the  same 
resolution  of  the  board  of  review,  and  on  the  same  basis; 
and  the  decision  in  the  former  case  must  be  controlling  in 
this,  unless  we  shall  conclude  either  that  we  reached  an 
erroneous  conclusion  in  the  former  case,  or  that  the  char- 
acter of  the  bank  now  before  us  as  a  national  bank  makes 
inapplicable  the  principles  applied  in  the  former  case  to 
the  assessment  of  a  savings  bank. 

We  do  not  think  it  necessary  to  reexamine  the  grounds 
on  which  our  decision  in  the  former  case  was  based.  The 
distinction  there  i)ointed  out  between  the  taxation  of  the 
property  of  the  bank  and  the  value  of  the  shares  of  stock 
of  the  bank  has  been  so  fully  recognized  by  the  Supreme 
Court  of  the  Unit^ed  States  in  decisions  cited  in  the  former 
opinion  that  further  discussion  would  be  useless.  It  is 
conclusively  settled  that  the  state  may  provide  for  taxation 
of  the  shares  of  stock  in  a  national  bank  on  the  basis  of 
their  value  as  determined  by  the  entire  assets  of  the  bank, 
including  United  States  bonds  which  it  may  own,  and 
this  is  the  method  of  taxation  authorized  by  our  statute 
on  the  subject.  Code,  section  1822.  These  shares  of  stock 
are  assessed  to  the  individual  stockholders  at  the  place 
where  the  bank  is  locate),  the  officers  of  the  bank  being 
required  to  furnish  the  assessor  with  a  list  of  the  stock- 
holders, and  the  number  of  shares  owned  by  each;  and 
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that  was  done  in  this  case.     The  contention  of  counsel  for 
the  bank  that  the  value  placed  on  the  shares,  in  the  aggre- 
gate, exceeded  the  value  of  the  property  of  the  bank,  even 
including  United  States  bonds  held  by  it,  and  therefore 
must  have  included  some  amount  of  valuation  for  good 
will,  is  not  supported  by  the  record,  and  we  do  not  have 
before  us  any  question  involving  the  correctness  of  any 
such  an  assessment.     So  far  as  this  case  is  concerned,  the 
sole  question  is  whether,  in  fixing  the  value  of  the  shares 
of  the  stockholders,  the  value  of  government  bonds  owned 
by  the  bank  can  be  taken  into  account,  and  on  this  ques- 
tion we  adhere  without  hesitation  to  our  former  decision. 
It.     It  is  contended,  however,  for  the  bank,  that  the 
provisions   of   Code,  section   1821,  construed   in   German- 
American  Savings  Bank  v.  City  of  Burlingiton^  supra^  as 
2   samk  dis-      authorizing   the  inclusion    of  United   Statea 
SlTiisfM-"    bonds  in  determining  the  valuation  of  shares 
tionai  banks,  ^j  stock  in  a  bank,  amounts  in  the  case  of 
national  banks  to  a  discrimination  against  the  holders  of 
such  shares,  as  compared  with  the  owners  of  other  mon- 
eyed capital,  and  is  therefore  in  violation  of  the  provisions 
of  section  5219  of  the   Revised   Statutes  of  the   United 
States     [U.  S.  Oomp.  St.    1901,    p.    3602],   regulating  the 
taxation  by  the  state  of  shares  of  stock  in  national  banks. 
This  contention   seems  to  be  based   on   the    distinction 
between  the  method  of  assessment  of  private  banks  and 
bankers  provided  for  in  Code,  section  1821,  and  the  method 
provided   in   Code,  section   1822,   for   assessing  national, 
state,  and  savings  banks.     The  distinction  is  simply  this: 
that  under  Code,  section  1321,  private  banks  and  bankers 
are  to  be  assessed  on  a  valuation  determined  by  finding 
the  aggregate  amount  of  moneys  and  credits,  after  deduct- 
ing deposits   and   debts,    and   also  the  aggregate   actual 
value  of  bonds  and  stocks,   after  deducting  the  portion 
thereof  exempt^    which   exemption,   we   have   no   doubt, 
includes  United  States  bonds,  while  national,   state,  and 
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savings  banks  are  not  taxed  directly  by  assessment  of 
their  property,  but  by  means  of  the  assessment  of  the 
shares  of  their  capital  stock,  on  a  valuation  depending  to 
some  extent,  at  least, on  their  moneys  and  credits,  bonds  and 
stocks,  etc,  not  excluding  United  States  bonds.  Counsel 
claim  that  there  are  no  state  banks  in  this  state,  and  that 
corporations  authorized  by  the  laws  of  the  state  to  do  a 
banking  business  other  than  as  savings  banks  are  taxed 
under  Oode,  section  1821,  as  private  banks  or  bankers. 
But  they  are  clearly  wrong  in  this  interpretation  of  the 
statute.  Such  corporations  are  by  Oode,  section  1861, 
expressly  designated  as  state  banks,  and  are  required  to 
have  the  wotd  "state''  incorporated  in  and  made  a  part  of 
the  corporate  name;  and  they  are  therefore  taxable  under 
Oode,  section  1322,  by  the  taxation  of  the  value  of  their 
tihareg  of  stock,  although  the  assessment  is  to  be  made  to 
the  bank,  and  not  to  the  individual  stockholders.  The 
distinction,  then,  between  the  banks  assessable  under 
Oode,  section  1821,  and  those  assessable  under  Oode,  sec- 
tion, 1822,  is  that,  if  the  business  is  carried  on  by  an  in- 
dividual or  partnership,  the  first  method  is  applicable, 
while,  if  carried  on  by  a  corporation  having  shares  of 
«tock,  the  assessment  is  by  the  second  method.  That  there 
may  be  a  distinction  in  method  of  assessment  between 
one  whose  property  is  invested  in  an  individual  or  partner- 
ship business,  and  another  whose  property  is  represented 
by  shares  of  stock  in  a  corporation,  is  too  clear  to  require 
ext.ended  argument,  and  that  such  a  distinction  in  method 
of  assessment  would  not  constitute  a  discrimination 
against  national  banks  which  are  assessed  in  the  same  way 
as  other  banking  corporations  is  put  at  rest  by  decisions 
of  the  Supreme  Oourt  of  the  United  States,  among  which 
may  be  cited  Mercantile  Bankv,  New  Tot\  121  U.  S. 
138  (7  Sup.  Ot.  Rep.  826,  80  L.  Ed.  895),  Davenport  Bank 
V.  Davenport  Board  of  Equalization^  128  U.  S.  83  (8  Sup. 
Ct  Rep.  73,  31  L.  Ed.  94);  First  National  Bank  v.  Chap- 
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man,  173  U.  S.  206  (19  Sup.  Ot  Rep.  407,  43  L.  Ed,  669). 
It  is  not  diiference  in  method  of  assessment  which  is  pro- 
hibited by  the  national  banking  act,  already  referred  to, 
but  discrimination  against  the  holders  of  stock  in  national 
banks. 

Our  conclusion  briefly  is,  first,  that  in  estimating  the  ' 
value  of  shares  of  stock   in   national,  state,  or  savings 
banks,  the  value  of  United  States  bonds  evened  by  the 
the    banks    may    be  taken    into   account;    second,   that 
the  tiaxation  of  national  banks  by  valuation  of  the  shares 
of  stock  owned  therein  (such  shares  being  assessed  to  the 
stockholders  at  the  place  where  the  bank  is  located)  is 
substantially  the  same  as  that  authorized  with  reference 
to  state  and  savings  banks,    which  are  directly  taxed  by 
valuation  of  the  aggregate  shares  thereof  (United  States 
bonds  being  included  in  determining  the  valuation  of  the 
aggregate   shares);  third,   that   the    taxation   of  private 
banks  and  bankers  on  the  aggregate  value  of  the  property 
invested  in  the  business,  while  incorporated   banks,  in- 
cluding national  banks,  are  taxed  by  means  of  an  assess- 
ment of  the  value  of  the  corporate  shares,  does  not  consti- 
tute a  discrimination  as  against  national  banks,  although 
in  the  one  case  United  States  bonds  are  treated  as  exempt 
and  deducted  from  the  aggregate  value  of  bonds  and  stocks, 
while  in  the  other  case  the  value  of  the  corporate  shares  is 
determined  by  including  the  value  of  United  States  bonds. 
The  judgment  of  the  lower  court  is  therefore  reversed, 
and  the  case  remanded  for  the  entry  of  a  judgment  in 
accordance  with  the  views  expressed  in  this  opinion. — 
Bbybbsso.  V 
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Ikdependent  School  District  op  Oentbrvillb,  Iowa,  Appel- 
lant, V.  George  W.  Swearkgin  et^  al. 

Contract:    ooMSTRUonoN  op:     warranty.       Defendant  contracted 

1  to  paper  certain  rooms  as  follows :  * 'Walls  to  be  washed  or 
sized  with  good  strong  glue,  as  necessary  to  insnre  that  paper 
will  remain  fast  to  the  wall.  *  *  The  contract  also  provided 
that  the  work  should  be  done  in  a  good  and  workmanlike  man- 
ner. Heldt  not  to  constitute  a  warranty  that  the  paper  would  re- 
main fast,  but  that  defendant  should  use  the  method  most 
likely  to  produce  desired  results. 

Expert  Testimony:    exclusion  op.     Questions  calling  upon  an  ex- 

2  pert  witness  to  state  the  better  one  of  two  methods  for  paper- 
ing certain  rooms  as  provided  by  a  stated  contract,  basing  his 
opinion  in  part  on  the  custom  of  the  trade,  should  be  excluded. 

Same:     In  a  suit  on  a  contract  an  exi)ert  witness  should  not  be  per- 

3  mitted  to  testify  to  acustom  or  give  his  construction  of  the 
contract  in  question. 

Appeal :    motion  for  new  trial.     Under  Oode  section  4106  an   ap- 

4  peal  may  be  considered,  although  no  motion  for  a  new  trial 
was  filed  in  the  lower  court. 

Appeal  from  Apfianoose  District  Court — Hon.  F.  W.  Eich- 

ELBERQER,    JudgO. 

Wednesday,  April  8,  1903. 

Action  to  recover  damages  for  a  breach  of  contract. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment 
for  the  defendants.     The  plaintiff  appeals. — Reversed. 

Mahry  (&  Payne  for  appellant 

C.  F.  Howell  and  C.  H,  Elgin  for  appellees. 

Sherwin,  J. — The  plaintiff  and  the  defendant  George 
W.  Swearngin  entered  into  a  contract  whereby  Swearngin 
agreed  to  paper  the  walls  and  ceilings  of  certain  rooms 
in  the  plaintiff's  school  huiJding,  according  to  the  following 


April  1903]  School  Dist.  of  Centerville  v.  Swearngin.  703 

specifications:  "All  cracks  to  be  pointed' and  stains  to 
be  shellaced,  walls  to  be  washed  or  sized  with  good,  strong 
glue,  as  necessary  to  insure  that  paper  will  remain  fast  to 
the  wall/'  The  contract  also  provided  for  putting  two 
coats  of  paint  on  the  inside  woodwork,  and  that  all  work 
should  be  done  in  a  good  and  workmanlike  manner.  In 
the  admission  of  testimony,  and  in  the  instructions  given 
on  its  own  motion,  the  court  construed  the  clause  of  the 
contract  relatinir  to  the  papering  as  requiring  the  defend- 
ant to  do  a  good  and  workmanlike  job  only,  while  the 
plaintiff  contends  that  this  clause  of  the  contract  bound 
the  defendant  to  wash  or  size  the  rooms  so  that  the  paper 
would  remain  fast  thereon,  and  instructions  presenting 
this  theory  were  asked  and  refused.  The  instructions 
given  are  not  here  for  review,  and  we  shall  specifically 
consider  only  those  asked  and  refused.  Such  considera- 
tion will,  however,  require  a  construct. on  of  the  language 
of  the  contract,  and  this  will  establish  the  rule  for  the 
guidance  of  the  court  on  a  retrial  of  the  case. 

We  think  the  court  properly  held  that  the  contract 
did  not  bind  the  defendant  to  so  treat  the  walls  as  that  the 
paper  would  remain  fast.  The  language  used  does  not  in 
I    coNSTRuc-      itself  constitute  a  warranty  of  that  kind;  nor 

?ract:°war°'    do  we  think  that  it  can  be  implied  therefrom. 

ranty.  j£  j^  Yi3,d  bcou  the  intention  of  the  parties  to 

provide  such  a  warranty,  it  hardly  seems  possible  that 
language  so  inapt  for  the  purpose  would  have  been  used, 
and  all  that  we  think  may  be  justly  claimed  for  it  is  that 
it  required  the  defendant  to  adopt  and  use  whichever  of 
the  two  methods  would  in  fact  be  most  likely  to  insure  the 
desired  result.  Nor  was  there  suflBcicnt  evidence  before 
the  court  to  justify  a  finding  that  any  other  or  different 
understanding  was  had  by  the  parties  when  the  contract 
was  made. 

Many  rulings  on  the  introduction  of  the  testipiony  arc 
criticised,  but  we  find  nothing  demanding  special  notice. 
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except  those  relating  to  the  testimony  of  the  witness 
2.  BxpBRT  Perdew,  who  was  used  by  the  defendants  a& 
erciS?onof.  an  oxport  witness  on  the  subject  of  paper 
hanging.  Tha  questions  are  too  long  for  repetition  here, 
but  they  called  for  his  opinion  as  to  the  better  one  of  the 
two  methods  provided  for  by  the  contract,  and  asked  him 
to  base  it  in  part  on  the  custom  among  those  in  the  busi- 
ness. We  think  the  objections  to  such  questions  should 
have  been  sustained.  The  contract  required  the  use  of 
the  method  which  would  be  most  likely  to  secure  the  best 
results,  and  the  custom  of  using  one  or  the  other  means  of 
preparing  a  wall  for  paper  could  be  of  no  avail  to  the 
defendants. 

The  same  witness  was  also  asked  this  question:  ''Q. 
Where  you  have  an  alternative  contract,  as  I  called  your 
attention  to  in  a  former  question,  where  it  says  either 
wash  or  size  in  a  manner  best  adapted  to  in- 
sure sticking,  and  you  size  or  calcimine  walls 
with  that  kind  of  a  contract,  the  fact  that  you  donH 
remove  the  calcimine,  would  you  say,  according  to  the 
acceptation  and  the  trade,  that  would  indicate  it  was  not 
a  workmanlike  job?"  and  over  the  objection  of  the  plain- 
tiff answered:  "A.  It  would,  according  to  that  kind  of  a 
contract"  This  was  not  only  permitting  the  witness  to 
testify  as  to  the  custom,  but  calling  for  and  getting  his 
construction  of  the  contract  This  was  error,  which  could 
not  have  been  otherwise  than  prejudicial. 

Objection  is  made  to  our  consideration  of  this  appeal, 
because  a  specific  bill  of  exceptions  was  not  filed,  and  be- 
4.  AppBAi.:  cause  no  motion  for  a  new  trial  was  made, 
new  triEi.  Section  3676  of  the  Oode  designates  what  shall 
be  a  sufficiejit  bill  of  exceptions,  and  under  section  4106  a 
motion  for  a  new  trial  is  not  necessary. 

For  the  errors  pointed  out,  the  judgment  is  reversed.. 
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Florekoe  Morrison,  Appellant,  v.  TrasTLE  Coal  Company, 
David  Dinning  and  David  Steele. 

Railroads:      SPUR  to  mine:      pubuowat:      oonstttutional  law. 

1  Code  section  2028  proyiding  for  the  establishment  of  a  highway 
over  the  land  of  another,  and  section  2031  providing  for  the 
constrnction  of  a  railway  to  a  quarry  or  mine,  are  to  be  con- 
strued together,  and  it  is  only  when  a  highway  has  been  es- 
tablished under  the  first  section  that  a  railway  can  be  cod- 
structed  thereon  under  the  second,  and  when  so  constructed  it 
becomes  a  public  way,  and  is  not  in  violation  of  the  constitu- 
tion prohibiting  the  condemnation  of  land  for  private  purposes. 

Ccndemnation:  construction  on  division  une:    evidence.    Where 

2  a  railway  company  condemns  a  right  of  v^  ay  and  constructs  a 
spur  to  a  mine,  following  as  nearly  as  practicable  a  division 
line,  there  is  a  substantial  compliance  with  the  statute  re- 
quiring that  the  same  shall  be  constructed  on  or  inmiediately 
adjacent  to  such  line.  Evidence  considered  and  held  to  show 
construction  in  compliance  with  law. 

Construction  of  Spur:     public  way.     A  spur  so    constructed   that 
8     it  constitutes  an  outlet  from  a  mine   to   a  station,  though  the 
station  may  not  be  at  its  junction  with  the   main    line,  is   in 
conformity  with  the  statute  and  is  a  public  way. 

Appeal  from   Appanoose  District    CourU — Hon.    Robert 
Sloan,  Judge. 

Wednesday,  April  8,  1908. 

This  action  was  brought  to  enjoin  defendants  from 
constructing  a  railway  track  across  plaintiff's  land  in 
pursuance  of  certain  proceedings  to  condemn  a  right  of 
way  for  such  track  from  defendants'  coal  mine  to  a  connec- 
tion with  a  railroad  which  runs  through  plaintiff's  land. 
A  preliminary  injunction  was  asked,  but  denied,  and  on 
final  hearing  plaintiff's  petition  was  dismissed  on  the 
merits.     Plaintiff  appeals. — Affirmed. 

Vol.  119  Iowa.— 45. 
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W.    H.    Sanders    and     Vermilion    <b   Valentine   for 
appellant. 

O.  F.  Bowell  for  appellees. 

MoOlaik,  J.— The  defendants  Dinning  and  Steele  are 
partners  doing  business  under  the  name  of  the  Thistle  Coal 
Company,  and  engaged  in  mining  coal  from  certain  tracts 
of  land  on  which  they  have  a  mining  lease,  with  the 
privilege  of  exclusive  occupancy  of  a  f  our-acre  tract,  which 
does  not  abut  upon  any  highway.  There  was  some  ques- 
tion raised  on  the  trial  as  to  whether  there  was  a  private 
way  from  the  highway  to  this  four-acre  tract,  but  we  think 
the  evidence  shows  that  defendants  had  no  such  private 
way.  Defendants  desired  a  spur  track  connecting  the 
four-acre  tract,  as  to  which  they  had  surface  rights,  in 
conducting  their  mining  operations  under  their  lease,  with 
a  railway,  the  track  of  which  was  located  through  plain- 
tiff's land,  which  adjoins  the  land  covered  by  defendants 
mining  lease,  and  to  construct  this  spur  track  defendants 
desired  to  have  a  right  of  way  over  plaintiff's  land  so  far 
as  to  enable  them  to  make  connection  with  the  railway. 
Defendants  applied  to  plaintiff  for  permission  to  construct 
this  spur  track  through  her  land,  which  was  absolutely 
refused  on  the  ground  that  they  could  not  lawfully  acquire 
a  right  of  way  over  her  land,  and  she  refused  to  grant  such 
right  of  way,  although  defendants  offered  her  $1')0  by  way 
of  compensation.  Thereupon  defendants  proceeded,  in 
reliance  on  Code,  sections  2028,  2081,  to  have  a  right  of 
way  condemned.  The  sections  referred  to  are  as  follows: 
"Sec.  2028.  Any  person,  corporation  or  copartnership 
owning  or  leasing  any  land  not  having  a  public  or  private 
way  thereto,  may  have  a  public  way  to  any  railway  sta- 
tion, street  or  highway  established  over  the  land  of 
another,  not  exceeding  forty  feet  in  width,  to  be  located 
on  a  division  line  or  immediately  adjacent  thereto,  and 
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not  interfering  with  buildings,  orchards,  gardens  or  ceme- 
teries; and  when  the  same  shall  be  constructed  it  shall, 
when  passing  through  inclosed  lands,  be  fenced  on  both 
sides  by  the  person  or  corporation  cailsing  it  to  be  estab- 
lished." 

"Sec.  2031.  Any  owner,  lessee  or  possessor  of  lands 
having  coal,  stone,  lead  or  other  mineral  thereon,  who  has 
I)aid  damages  assessed  for  roads  established  as  above  pro- 
vided, may  construct,  use  and  maintain  a  railway  thereon, 
for  the  purpose  of  reaching  and  operating  any  quarry  or 
mine  on  such  land  and  of  transporting  the  products  thereof 
to  market.  In  giving  the  notices  required  in  such  cases,  the 
applicant  shall  state  whether  a  railway  is  to  be  constructed 
and  maintained  on  the  way  sought  t>o  be  established,  and, 
if  it  be  so  stat-ed,  the  jury  shall  coiwider  that  fact  in  the 
assessment  of  damages." 

These  sections  were  incorporated  into  the  Code  from 
an  act  of  the  Fifteenth  General  Assembly,  page  26, 
chapter  34,  the  first  of  them  having  been  amended,  how- 
1.  Spur  to         ever,   by    Twenty-fifth    General    Assembly, 

mine:  pub-  _  ^      i         .         -.  ^  ■•   i  ,  la* 

lie  way:         page  32,  chapter  18;  and  to  meet  a  contention 

constitution- 
al law.  of  appellee  that  section  2031  relates  to  the 

establishment  of  a  right  of  way  under  the  general  sections 
relating  to  railroads,  and  is  not  subject  to  the  limitations 
of  section  2028,  it  is  proper  to  say  that  we  reach  the  con- 
clusion that  these  two  sections  are  to  be  construed  together, 
and  that  it  is  only  on  a  public  way,  such  as  is  authorized 
to  be  located  under  section  2028,  that  a  railway  may  be 
established  under  section  2031.  A  right  of  way  for  a  rail 
way  may  be  a  public  way,  even  though  it  is  not  so  main- 
tained as  to  be  available  for  use  by  the  public  for  travel 
otherwise  than  by  the  use  of  railway  cars.  Undoubtedly, 
it  is  public  in  such  sense  that  another  mine  owner  may 
make  use  of  it  without  paying  additional  damages  to  the 
owner  of  the  land  through  which  it  is  constructed.  Such 
a  right  of  way  is,  by  the  express  terms  of  the  statute,  not 
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a  private  way,  but  public,  and  the  statutory  provisions 
authorizing  it  are  not  open  to  the  objection  that  they 
provide  for  the  condemnation  of  land  for  a  private  purpose. 
Jone%  V.  Mahaska  Coal  Co.^  47  Iowa,  85;  Phillips  v.  Wat- 
souj  68  Iowa,  28. 

The  substantial  objections   which  plaiutitt'  makes  to 
the  condemnation  proceedings  and  to  the  claim  by  defend- 
ants to  maintain  a  railway  track  on  the  right  of  way  thus 
2.  coNDBMNA-    condemned    through  plaintiff's  land  are  that 
structionpn    the  statutory  couditious  have  not  been  com- 

division  line:  "^ 

evidence.  plied  with,  first,  because  the  strip  of  land 
condemned  is  notion  the  division  line,  or  immediately 
adjacent  thereto,"  and,  second,  that  it  is  not  for  a  way 
"to  any  railway  station,  street,  or  highway."  To  under- 
stand the  first  of  these  objections  it  is  necessary  to  have 
in  mind  the  location  of  the  sttip  of  land  condemned  with 
reference  to  plaintiff's  boundary  lines,  and,  without  set- 
ting out  a  plat,  it  will  be  sufficiently  intelligible  if  we  say 
that  defendant's  mining  lease  covers  the  south  half  of  the 
northwest  quarter  of  section  2,  and  that  plaintiff's  land  is^ 
the  northeast  quarter  of  the  southwest  quarter  of  section 
2.  The  four-acre  tract  on  which  defendant's  mine  is- 
located  is  near  the  southeast  corner  of  the  southwest  quar- 
ter of  the  northwest  quarter  of  the  section,  and  the  line 
of  railroad  which  defendants  desire  to  reach  by  the  spur 
runs  substantially  east  and  west  through  the  north  part  of 
plaintiff's  property,  tending  to  the  north  just  east  of  the 
section  center,  that  is,  the  northeast  corner  of  defendant's 
premises,  where  it  crosses  the  half  section  line. 

Defendants  could  reach  the  railroad  by  const?"ucting 
their  spur  east  and  west  along  the  north  line  of  plaintiff's 
property,  and  join  their  track  to  the  railroad  track  on  that 
line  at  such  an  angle  that  in  making  the  necessary  curve 
the  track  would  not  be  more  than  forty  feet  from  the 
division  line.  But  the  evidence  shows  that  the  surface  of 
the  land  along  that  line  is  rough  and  broken,  so  that  it 
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would  be  necessarily  expensive  to  construct  their  spur  in 
that  direction,  and  also  that  it  would  require   a  much 
longer  spur  to  reach  the  railroad  than  to  approach  it  from 
the  north  near  the  west  line  of  plaintiff's  land.     As  now 
constructed,  the  spur  is  within  forty  feet  of  plaintiff's 
west  line  where  it  comes  upon  her  property;  but,  instead 
of  keeping  within  a  forty-foot  strip  adjacent  to  plaintiff's 
west  line,  it  departs  to  the  east  so  that  when  it  reaches  a 
connection  with  the  railroad  track  it  is  two  hundred  and 
eighty-seven  feet  from  plaintiff's  west  line.     Plaintiff's 
■contention  is  that  there  is  no  authority  to  condemn  any 
land  for  this  spur  outside  of  a  forty-foot  strip  bounded  on 
her  west  line,  while  defendants  contend  that  the  practical 
construction  of  the  spur  for  the  purpose  of  connecting  with 
the  railroad  without  too  great  a  curve  renders  it  necessary 
that  the  proposed  right  of  way  depart  near  the  connection 
with  the  railway  to  some  extent  from  such  forty-foot  strip. 
An  engineer  who  testifies  for   the  plaintiff  makes  a 
theoretical  plat,  from  which  it  appears  that,  if  the  spur 
were  located  to  cross  the  half-section  line  west  of  plain- 
tiff's northwest  corner,  it  might,  by  the  use  of  a  twenty- 
six  degree  curve,  join  the  railroad  without  coming  further 
on  plaintiff's  land  than  forty  feet  from  her  west  line,  and 
he  testifies  that  a  twenty-six  degree  curve  is  practicable 
on  a  spur  used  only  for  hauling  cars  to  and  from  a  coal 
mine,  although  the  spur  as  constructed  has  only  a  twelve 
degree  curve,  and  it  appears  that  that  is  as  sharp  a  curve 
as  is  usual  in  good  railroad  construction.     It*  seems  to  us 
that  it  could  not  have  been   intended   that  the   statute 
should  be  so  interpreted  as  to  make  impracticable  or  in- 
convenient the  connection  of  the  railroad  track  authorized 
to  be  constructed  on  the  right  of  way  to  a  mine,  and  that, 
if  the  proposed  right  of  way  follows  a  division  line  as 
nearly  as  practicable,  the  statute  is  substantially  complied 
with.     We  therefore  reach  the  conclusion  that  defendants 
were  not  bound  to   follow   the   north   line   of   plaintiff's 
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premises  for  the  purpose  of  reaching  the  railway  in  such 
way  that  the  curve  would  not  necessarily  carry  their  track 
beyond  forty  feet  from  plaintiff's  division  line,  such  a  route 
being  impracticable;  nor  in  following  plaintiff's  west  line 
to  make  so  sharp  a  curve  as  would  prevent  the  safe  and 
convenient  hauling  of  cars  on  the  line.  We  think  the 
right  of  way  as  located  was  substantially  in  compliance 
with  the  direction  of  the  statute  that  it  should  be  on 
or  immediately  adjacent  to  a  division  line,  and  that  plain- 
tiff's objections  on  this  ground  are  not  well  taken. 

The  objection  that  the  right  of  way  condemned  does 
not  lead  to  any  railroad  station,  street,  or  highway  is 
based  on  the  fact  that  there  is  no  railway  station  at  the 
3:  coNSTRuc-  place  where  the  spur  from  defendant's  line 
public  way.  *  joins  the  railway,  but  that,  on  the  contrary, 
the  nearest  station  is  some  mile  or  more  distant  from  such 
junction.  We  see  no  merit  in  this  objection.  The  spur 
does  give  an  outlet  from  defendant's  mine  to  a  railway 
station,  because  by  the  use  of  it  cars  may  be  hauled  from 
the  mine  to  a  station  over  the  spur  and  the  railway  with 
which  it  is  connected.  It  certainly  could  not  have  been 
intended  that  the  right  of  way  to  be  condemned  should 
terminat.e  at  a  station.  It  is  evidently  access  to  a  railway 
station  by  means  of  the  right  of  way  and  any  public  way 
with  which  it  may  be  connected  that  is  contemplated,  and 
the  railway  with  which  connection  is  made  is,  in  a  proper 
sense,  a  public  way,  whether  it  may  be  called  a  high- 
way or  not   ' 

Our  conclusion,  therefore,  is  that  the  statutory  pro- 
visions above  referred  to  have  been  substantially  complied 
with,  and  that  the  injunction  should  be  denied.  It  is 
proper  to  say  that  since  this  condemnation  proceeding 
Oode,  section  2028,  has  been  amended  (29th  General  As- 
sembly, chapter  82)  so  as  to  eliminate  the  requirement 
that  the  right  of  way  for  the  railroad  furnishing  an  outlet 
for  a  mine  shall  be  on  a  division  line«  or  immediately 


April  1908]       State  op  Iowa  v.  Anderson.  711 

adjacent  thereto.  Without  holding  that  this  is  a  legis- 
lative construction  of  Code,  section  2028,  we  are  content 
with  the  conclusion  that  prior  to  this  amendment  that 
section  was  to  have  a  reasonable  construction,  and,  as  the 
question  is  not  likely  to  again  arise  under  that  section,  we 
do  not  think  it  necessary  to  further  elaborate  the  reasons 
on  which  our  conclusion  is  based. — Affirmed. 


State  of  Iowa,  Appellee,  v.  Walter  Anderson,  Appellant. 

Deposit  in  Lieu  of  Bond:    return  of:  appeal  bond:      release  of 

1  surety.  Where  defendant,  upon  arrest,  makes  a  deposit  of 
money  auder  the  statute  equal  to  and  in  lieu  of  a  bail  bond, 
and  upon  conviction  takes  an  appeal  and  furnishes  the  required 
bond,  the  deposit  should  be  returned ;  and  immediately  upon 
return  of  such  deposit  the  surety  on  the  appeal  bond  may  sur- 
render the  defendant  and  be  released  from  liability,  without, 
as  a  condition  for  his  exoneration,  procuring  a  return  of  a 
sufficient  amount  of  such  dei)06it  to  pay  the  costs  of  prosecu- 
tion taxed  to  defendant.   See  Oode  sections  5524,  5526  and  5530. 

Bail:     DEPoerr  by  THmn  party.     Oode  section  5524  does   not   con- 

2  template  the  dei)06it  of  money  by  a  third  i>arty  in  lieu  of  a 
bond,  and  where  this  is  done,  defendant  is  not  entitled  to  a 
discharge  from  custody,  nor  has  the  state  or  county  any  right 
to  recover  the  same  when  diverted  from  the  purpose  for  which 
it  was  deposited. 

Appeil  from  Wapello  District  Court. — Hon.  Robert  SloaH| 

Judge. 

Wednesday,  April  8,  1903. 

The  opinion  states  the  case. — Reversed. 

Jaquea  cfe  Jaques  for  appellants. 

Chaa.  W,  Mullatij  Attorney  General,  and   G.  A.  Van 
Vleekj  Assistant  Attorney  General,  for  the  Stat^. 

Weaver,  J. — The  defendant  Walter  Anderson  was  in- 
dicted for  a  felony,  and  his  bail  fixed  at  $1,500.     Instead 
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of  giving  bail  in  the  usual  form,  defendant  executed  an 
individual  bond  for  that  amount;  and  his  father,  Walter 
F.  Anderson,  secured  it  by  depositing  $1600  of  his  own 
money  in  the  hands  of  the  clerk  who  receipted  to  him  for 
it,  and  defendant  was  thereon  released.  On  September 
20,  1902,  the  defendant  was  convicted,  and  sentenced  to  a 
term  of  imprisonment  in  the  penitentiary,  and  to  pay  the 
costs  of  the  prosecution,  taxed  at  $476.  At  the  same  time 
an  order  was  executed  fixing  the  amount  of  bail  on  appeal 
at  S3,000.  Within  a  few  days  thereafter  an  appeal  was 
taken  and  perfected  to  this  court.  On  September  30,  1902, 
Anderson,  Sr.,  appeared  in  court,  and,  upon  a  showing 
that  the  son  had  surrendered  himself  in  execution  of  the 
judgment  against  him,  asked  for  a  release  and  return  of 
the  deposit  in  the  clerk^s  hands.  This  motion  was  opposed 
by  the  county  attorney,  who  claimed  the  money  was  liable 
to  be  applied  to  the  payment  of  the  judgment  against  the 
son  for  c  sts.  On  October  3,  1902,  the  son  filed  an  appeal 
bond  in  the  sum  of  $3,000,  with  Frank  Reno  as  surety; 
and  afterward  on  the  same  day  the  court  made  an  order 
sustaining  the  application  of  A  iderson,  Sr.,  for  the  release 
of  the  money  deposited  by  him,  and  directing  the  clerk  to 
return  it,  as  demanded.  This  order  was  complied  with, 
and  later  on  the  same  day  the  surety  on  the  appeal  bond 
surrendered  the  defendant  Walter  Anderson  to  the  sheriff, 
who  received  the  prisoner,  and  gave  the  surety  a  receipt 
accordingly.  Thereupon  Reno,  upon  showing  of  such 
surrender  and  receipt,  moved  the  court  for  an  exoneration 
of  his  bond,  which  application  was  followed  by  a  motion 
upon  the  part  of  the  state  for  an  order  requiring  the  re- 
funding of  the  $1,500  originally  deposited  by  Anderson, 
Sr.  In  support  of  this  motion,  and  in  resistance  to  the 
motion  to  discharge  the  bond  signed  by  Reno,  it  was 
alleged  that  the  giving  of  the  appeal  bond  was  a  fraudu- 
lent device  adopted  for  the  purp  )se  of  releasing  the 
money.     The  trial  court  sustained  the  position  taken  by 
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the  state,  and  vacated  the  order  releasing  the  deposit, 
directed  the  return  of  the  money  by  Anderson,  Sr.,  and 
ordered  that  the  bond  given  by  Reno  be  not  exonerated 
until  he  returned  or  caused  to  be  returned  into  court 
the  sum  of  $476,  the  amount  of  the  costs  adjudged  against 
the  prisoner.  To  this  entry  the  court  attached  the  follow- 
ing provision:  "This  order  is  not  in  any  way  intended  to 
Affect  the  defendant's  right  to  have  said  money  all  returned 
to  him  upon  going  in  good  faith  on  appeal  bond  as  re- 
quired by  law,  and  upon  so  doing  he  will  be  entitled 
thereto  as  provided  by  law.''  From  these  rulings  and 
orders,  Walter  F.  Anderson  and  Reno  appeal. 

The  statute  provides  that,  after  an  order  admitting  to 
bail,  the  defendant,  instead  of  giving  bail,  may  deposit 
with  the  clerk  a  sum  of  money  equal  to  the  bail  required, 
J.  Dr.po^iT  in     ^^^»  upon  delivery  of  the  rlerk's  certificate 
"etura^"**'  of  such  deposit  to  the  officer  havino;  him  in 
JliSSl^''***  custody,  he  shall  be  discharged.      Code,  sec- 
«urciy.  ^.^^  5524.     It  is  further  provided  that  after 

such  deposit  has  been  made,  and  before  any  forfeiture 
thereof,  the  defendant  may  still  furnish  bail  in  the  ordin- 
ary manner,  and  upon  so  doing  the  cour^  shall  order  the 
clerk  to  refund  the  money  so  placed  in  his  hands.  Section 
5526.  By  the  next  following  section  it  is  directed  that 
wiiere  money  has  been  deposited  by  defendant,  if  it 
remain  on  deposit  at  the  time  judgment  is  rendered 
against  him,  the  clerk  shall,  under  the  direction  of  the 
court,  apply,  [the  same  in  satisfaction  of  so  much  of  the 
judgment  as  requires  the  payment  of  money,  and  refund 
the  surplus,  if  any,  to  the  defendant,  "unless  an  appeal 
be  taken  to  the  Supreme  Court  and  bail  put  in,  in  which 
case  the  deposit  shall  be  returned  to  the  defendant^." 
Sections  5528  and  5529  provide  a  method  by  which  the 
sureties  upon  a  bail  bond  may  **at  any  time  before  forfeit- 
ure of  their  undertaking  surrender  the  defendant  in  their 
exoneration,"  and  section  5530  allows  a  defendant  who  has 
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deposited  money  in  lieu  of  bail  to  surrender  him  self  t<j  the 
custody  of  the  proper  officer,  and  thus  release  the  deposit • 
The  case  chiefly  relied  upon  by  the  appellee  to  sustain 
the  order  of  the  court  below  {State  v.  Owensj  112  Iowa, 
407)  is  not  controlling  upon  the  questions  here  presented. 
Owens  having  been  arrested  for  a  misdemeanor,  one  Perry 
deposited  money  with  the  sheriff,  in  the  nature  of  bail^ 
but  without  authority  of  law.  Later  an  indictment  was 
returned,  and  an  order  made  fixing  bail.  Owens  applied 
to  the  court  for  an  order  reducing  the  amount  of  bail 
required,  and  proposing,  in  lieu  thereof,  to  deposit  the 
money  then  in  the  sheriff's  hands.  Accompanying  the 
application  was  a  written  consent  by  Perry  that  the  money 
be  so  used  by  Owens.  The  application  was  granted,  and 
the  money  was  deposited,  and  remained  in  the  clerk's 
hands  until  after  Owens  had  been  convicted  and  a  fine 
assessed.  Thereafter  Perry  undertook  to  surrender  the 
defendant  into  custody,  but  did  not  take  the  proper  statu- 
tory steps  therefor.  We  there  held  that  in  view  of  the 
statute,  and  the  order  of  the  court  made  with  Perry's 
express  consent,  the  money  should  be  considered  as  having 
been  deposited  by  the  defendant^  and  subjected  to  the 
payment  of  the  judgment  against  him.  Here,  however, 
we  have  a  deposit  made  by  a  third  person;  we  have  also 
an  appeal  from  the  judgment  of  conviction  to  this  courts 
with  bail  in  the  amount  required ;  and  we  have  the  release 
and  return  of  the  money  deposited  as  the  statute  directs 
shall  be  done  under  such  circumstances.  Oode,  section 
5527.  In  this  condition  of  affairs,  the  surety  upon  the 
appeal,  following  the  strict  form  of  law,  surrenders  the 
defendant  to  the  sheriff  in  execution  of  the  judgment,  and 
demands  the  exoneration  of  his  bond.  This  right  is  denied 
him  unless  he  complies  with  a  condition  imposed  by  the 
court,  requiring  him  to  return  or  cause  to  be  returned  into 
court  the  sum  of  $476,  which  fund  may  again  be  released 
and  refunded  upon  ** going  in  good  faith   on  appeal   bond 
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as  required  by  Jaw."  This  order  is  sought  to  be  justified 
upon  the  proposition  that  the  surrender  of  the  defendant 
so  quickly  after  the  bond  was  given,  and  after  the  order 
refunding  the  money  was  entered,  clearly  indicates  that  the 
bail  was  not  furnished  in  "good  faith,"  but  for  the  mere- 
purpose  of  securing  the  release  of  the  money.  But  is  thia 
reason  sufficient  to  sustain  the  refusal  to  exonerate  the 
bond?  The  surety  has,  under  the  statute,  an  absolute 
right  "at  any  time"  before  the  forfeiture  of  the  bond  tO' 
surrender  the  defendant  and  be  released.  Oode,  section 
5528.  That  right  becomes  perfect  the  moment  the  bond  is 
accepted  and  the  defendant  discharged  from  custody,  and 
continues  until  a  forfeiture  of  the  undertaking  has  been^ 
declared  or  the  conditions  of  the  bond  have  been  per- 
formed. If  we  are  to  say  that  a  surrender  within  an  hour 
is  proof  of  fraudulent  intent,  who  shall  say  at  what  partic- 
ular point  of  time  it  may  be  made  without  bearing  the- 
badge  of  bad  faith?  It  is  said  that  the  admitted  circum- 
stances are  such  that  we  may  assume  the  bond  was  given 
with  a  preconceived  purpose  to  surrender  the  defendant. 
Such  purpose,  if  it  existed,  is  not  necessarily  fraudulent. 
It  may  often  happen  that  bail  is  given  to  allow  defendant 
brief  respite  for  business  or  other  reasons,  and  with  the 
express  intent  to  surrender  him  as  soon  as  that  end  i& 
accomplished,  whether  the  interval  be  months,  days,  or 
hours,  and  such  transaction  would  violate  neither  the 
letter  nor  the  spirit  of  the  law.  The  only  purpose  of  the 
bond  is  to  secure  the  production  of  the  defendant  in  exe- 
cution of  the  judgment  from  which  he  appeals,  and  if  that 
condition  be  performed  the  law  is  satisfied,  without  regard 
to  the  time  such  obligation  is  in  force. 

But  assuming  that  in  the  present  instance  the  bond 
was  given  with  no  other  purpose  than  to  enable  Walter  F.. 
Anderson  to  secure  the  release  of  the  deposit,  is  the  state 
in  any  manner  "defrauded"  by  the  subsequent  surrender 
of  the  defendant?    It  is  not  questioned  that  tlie  giving  of 
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the  bond  **in  good  faith"  would  have  made  the  right  to  a 
refund  of  the  money  absolute,  nor  is  it  disputed  that  in 
such  case  Reno  would  have  had  the  right  at  any  time 
pending  the  appeal  to  this  court  to  release  himself  from 
liability  upon  the  bond  by  giving  the  defendant  back  into 
custody.     Now,  if  he  may  terminate  his  liability  at  any 
time  by  pursuing  a  line  of  action  prescribed  by  the  statute, 
it  seems  clear  that  the  state  suffers  no  legal  injury  or 
wrong  because  he  avails  himself  of  that  right  pursuant  to  a 
secret  purpose  existing  in  his  mind  at  the  time  he  signed 
the  bond.    In  other  words,  so  long  as  he  does  only  that  which 
the  statute  expressly  authorizes  him  to  do,  it  is  not  within 
the    province   of  the  court   to   make   the   motive   which 
inspires  his  act  a  reason  for  denying  him  the  right  which 
such  statute  gives.     The  force  of  these  suggestions  is  seen 
when  we  note  the  provision  in  the  court's  order  by  which, 
ff  Reno  pays  the  $476  into  court,  it  may  again  be  released 
by  giving  another  bond  "in  good  faith."     Let  us  suppose 
these  terms  are  accepted,  and  another  bond  given   in   the 
utmost  good  faith,  and  thereafter  the  surety,  having  good 
reason  to  believe  the  defendant  is  liable  to  abscond,  sur- 
renders him  as  provided  by  law;  certainly  it  cannot  be 
said,  in   the   absence   of  a   statute   requiring  it,  that,  in 
addition  to  the  surrender,  he  must  also  restore  the  deposit, 
as  a  condition  of  the  exoneration  of  his  bond.     The  under- 
taking of  a  surety  upon  an  appeal  from  a  conviction  of  a 
felony  is  that  "the  defendant  will  surrender  himself  in 
execution  of  the  judgment  and  direction  of  the  Supreme 
Court,  and  in  all  respects  abide  the  orders  and  judgment 
of  the  Supreme  Court  upon  the  appeal."     He   does  not 
undertake  to  pay  the  costs  of  prosecution  in  either  court 
If  the  judgment  appealed  from  is  affirmed,  and  the  de- 
fendant is  surrendered  by  the  surety,  or  voluntarily  sur- 
rendars  himself,  in  execution  of   the   judgment   against 
hiin,  and  of  the  orders  of  the  Supreme  Court,  the  bond 
h  s  spent  its   force    and   should   be   discharged.     A  sur- 
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render  made  in  advance  of  the  judgment  upon  appeal  has 
precisely  the  same  eflFect  The  surety  thereby  does  all  he 
undertook  or  promised  to  do,  and  his  exoneration  cannot 
be  denied  as  a  means  of  compelling  him  to  perform  an  act 
or  duty  not  '^nominated  in  the  bond." 

Upon  the  appeal  of  Walter  F.  Anderson,  it  is  argued  by 
him  that  in  no  event  is  a  deposit  made  in  lieu  of  bail  liable 
to  be  subjected  to  the  payment  of  the  costs.     The  Owens 
Case  does  not  involve  this  question.     The  order  there  ap- 
pealed from  applied  the  money  to  payment  of  the  fine  and 
costs;  and  on  the  submission  in  this  court  it  was  not  urged^ 
nor  did  we  consider,  whether  payment  of  costs,  as  distin- 
guished from  the  fine,  could  be  thus  enforced.     Neither  is 
such  question  so  essential  to  a  disposition  of  the  present 
appeal  as  to  now  require  us  to  decide  it.  The  appearance  of 
Walter  F.  Anderson  in  the  proceeding  in  the  district  court 
was  somewhat  analogous  to  that  of  an  intervener  asking 
the  restoration  to  him  of  the  money  in  the  hands  of  the 
clerk.    Assuming  (for  the  purposes  of  this  case  only)  that, 
if  no  bail  had  been  given  on  the  appeal,  this  money  could 
have  been  applied  to  the  payment  of  costs,  it  is  not  open 
to  question  that,  upon  such  bail  being  furnished,  the  de- 
fendant or  his  father  was  entitled  to  demand  a  release  of 
the  deposit      The   order    was*  made    accordingly,    and 
Anderson,  Sn,  having  received  his  money,  his  connection 
with  the  proceedings  appears  to  have  been  terminated. 
At  least,  the  record  does  not  indicate  that  he  was  there- 
after in  court,  or  was  brought  within  its  jurisdiction  by 
process  or  notice  of  any  kind.     But  waiving  any  question 
of  jurisdiction,  we  see  no  way  to  uphold  the  judgment  by 
which  the  order  for  the  release  of  the   deposit  was  set 
aside,  and  its  return  commanded.     If  the  statute  provides, 
as  we  have  seen  it  does,  that  the  giving  of  bail  upon  an 
appeal  has  the  effect  to  release  the  deposit,  it  would  not 
be  a  fraud  for  the  father  to  interest  himself  in  procuring 
the  bail,  in  order  that  his  money  might  be  restored  to  his 
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possession.  There  is  nothing  in  the  record,  however,  to 
indicate  that  this  bond  was  procured  by  his  solicitation, 
except  the  circumstance  of  the  speedy  surrender  of  the 
defendant  after  the  money  was  released.  The  order  of 
release  was  a  matter  of  right  the  moment  after  the  bail 
was  accepted.  There  is  no  objection  raised  that  the  bail 
bond  was  not  a  valid  undertaking  made  in  due  form  of 
law,  or,  if  forfeited,  could  not  have  been  enforced;  and  if 
valid  and  enforceable,  as  other  appeal  bonds,  we  see  no 
reason  why  all  the  statutory  incidents  and  rights  attach- 
ing to  or  flowing  from  such  undertakings  are  not  available 
here.  It  may  be  that  the  statute  which  by  one  section 
allows  the  defendant  to  release  a  money  deposit  by  giving 
bail,  and  by  another  section  allows  the  surety  upon  the 
bail  bond  to  relieve  himself  from  liability  by  surrender  of 
his  principal  at  any  time  before  forfeiture  of  the  bond, 
opens  the  way  for  the  latter  to  rescue  his  money  from  the 
hazard  of  subjection  to  the  claims  of  the  state.  This  ob- 
jection goes  to  the  wisdom  or  policy  of  the  statute,  and 
not  to  its  interpretation.  If  the  statute  conf^s  a  right 
upon  the  performance  of  certain  conditions,  it  is  not  our 
province  to  deny  or  nullify  that  right  because  it  leads  to 
results  which  we  may  believe  were  not  foreseen  by  the 
legislature. 

There  is  one  other  feature  of  this  branch  of  the  case 
which  is  worth  considering.  Thus  far  we  have  treated  the 
deposit  of  money  with  the  clerk  upon  the  assumption  that 
2.  bail:  dc-       it  was  made  under  the  statute  which  allows 

posit  by  third 

party.  money  to  be  taken  by  the  clerk  instead  of 

bail.  But  this  statute  does  not  contemplate  the  deposit 
of  money  by  third  persons,  and  we  have  held  that  bail 
cannot  lawfully  be  allowed  upon  such  security.  State  v. 
Oioens^  supra.  The  statute,  as  there  interpreted  by  us, 
goes  no  further  than  to  allow  the  defendant  himself  to 
deposit  money  equal  to  the  bail  required,  and  in  such  case 
no  bond  is  taken  or  required.     In  State  v.   Farrely   83 
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Iowa,  661,  a  defendant  in  a  criminal  case  deposited  money 
with  the  sheriff  in  lieu  of  LaiJ,  and,  failing  to  appear  for 
trial,  the  security  Was  by  the  district  court  declared  for* 
feited.  The  sheriff  neglected  to  pay  the  money  over  pur- 
suant to  the  order  of  the  court,  and  suit  was  brought 
against  him;  but  we  held  that,  as  the  law  did  not  author- 
ize bail  to  be  given  in  that  manner,  neither  the  state  nor 
county  could  maintain  an  action  to  recover  it.  The  same 
principle  is  announced  in  Smart  v.  Caaon^  50  111.  195.  In 
the  cas^  at  bar  a  bond  was  given,  reciting  that  Walter 

Anderson,   as  principal,   and  Anderson,    as   surety, 

underto»Dk  that  the  said  Walter  Anderson  should  appear 
and  answer  to  the  indictment  against  him.  This  bond 
was  signed  by  Walter  Anderson  only,  but  to  the  instru- 
ment wfl'S  appended  a  receipt  as  follows:  ** Received  of 
W.  F.  Anderson  fifteen  hundred  dollars  as  surety  on  this 
bond.  H.  W.  Michael,  Clerk.''  It  thus  appears  that  the 
transaction  was  not  a  deposit  of  money  by  the  defendant 
in  lieu  of  bail,  but  a  deposit  by  a  third  person  in  lieu  of  a 
satisfactory  surety  upon  a  bail  bond.  This  was  a  substan- 
tial  departure  from  the  statute,  and  the  discharge  of  the 
defendant  from  custody  thereon  was  unauthorized.  It 
follows,  therefore,  under  the  doctrine  of  the  Farrel  Case, 
that  neither  the  state  nor  county  could  maintain  an  action 
to  recover  such  money  if  diverted  from  the  purposes  for 
which  it  was  deposited.  Possibly,  if  it  was  still  in  the 
clerk's  hands,  the  depositor  would  be  denied  the  right  of 
recovery.  See  Smart  v.  Casoriy  supra.  But  once  restored 
to  him,  the  state  has  no  such  interest  in  the  fund  as  to 
compel  its  return  to  the  clerk. 

The  orders  appealed  from  must  be  held  to  have  been 
erroneous,  and  they  are  reversed. 


is  7» 
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H.  A.  HOAGLIN  AND  £.  A.  HOAQLIN  V.  C.    M.     HbND£B80N    & 

Oo.,  Appellant 

Husband  and    Wife:     RiaHT   to  form  partnership.     Under   the 

1  statutes  of  this  state  extending  the  legal  i>owers  and  rights  of 
married  women,  the  wife  may  enter  into  a  legal  business  part- 
nership with  her  husband  and  the  same  is  not  against  public 
policy. 

Application  of  Partnership  Funds  to    Individual    Debt:  reoovert 

2  or:  The  fact  that  one  member  of  a  partnership  in  purchasing 
goods  fails  to  disclose  that  he  is  acting  for  the  firm,  will  not 
authorize  the  seller  to  apply  the  money  paid  in  advance  to  the 
satisfaction  of  a  debt  due  from  such  member  individually,  and. 
when  such  application  is  made  the  same  can  be  recovered  by 
the  partnership. 

Counterclaim:     partnership.       A  claim  against  one  partner  c^n- 
8     not  be  set  off  against  a  debt  due  the  partnership. 

Partnership  Claim :       aA.RNiSHBfENT  of  individual  interest.       The 
4     individual  interest  of  a  partner  in  a  firm  debt  cannot  be  reached 
by  garnishment  in  a  court  having  no  power  to  acquire   juris- 
diction of  the  x>artnership  or  determine   the   interests   of   the 
partners. 

Appeal  from    Wapello  District   Court. — Hon.    Frank  W. 
Eichelberger,  Judge. 

Thursday,  April  9,  1908. 

AonoN  by  plaintiffs,  as  a  partnership  doing  business 
under  the  name  of  H.  A.  Hoaglin,  to  recover  back  a  sum 
of  money  paid  to  defendant's  agent  as  a  part  of  the  pur- 
chase price  of  a  bill  of  goods  ordered  of  defendants  through 
said  agent,  whic  )  order  the  defendants  refused  to  accept 
and  fill.  Defendants  admit  that  the  money  sued  for  was 
paid  to  their  agent  for  the  purpose  alleged  by  plaintiffs, 
and  that  the  order  was  never  accepted  or  filled  by  defend- 
ants, but  allege,  by  way  of  answer,  that  the  payment  of 
the  money  was  by  Hoaglin  in  his  own  right,  and  not  while 
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acting  as  member  of  a  partnership;  that  said  Hoaglin  was 
already  indebted  to  defendants  in  the  sum  of  $271  as 
balance  of  account  due  for  goods  previously  sold  and  de- 
livered by  defendants  to  said  Hoaglin,  and  that  subse- 
quently defendants  tendered  to  said  Hoaglin  the  balance 
of  said  sum  of  $575,  and  that  subsequently  to  the  making  of 
such  tender,  and  before  the  commencement  of  plaintiff's 
action,  defendants,  who  are  residents  of  and  doing  busi- 
ness in  Chicago,  in  Cook  county,  111.,  were  garnished  under 
an  attachment  sued  out  of  the  circuit  court  of  that  county 
in  a  suit  therein  pending,  wherein  Upham,  Gordon  &  Co. 
were  plaintiffs,  and  said  H.  A.  Hoaglin  was  defendant,  on  a 
claim  of  said  Upham,  Gordon  &  Oo.  against  said  H.  A, 
Hoaglin,  to  recover  the  sum  of  $525,  which  garnishment 
proceeding  was  then  still  pending  and  undetermined  in 
said  court,  and  that  defendants  gave  to  said  H.  A.  Hoaglin 
notice  in  writing  of  said  garnishment.  This  pending  garn- 
ishment  proceeding  was  pleaded  by  defendants  by  way  of 
abatement  as  to  any  claim  of  plaintiffs  for  the  recovery  of 
the  balance  of  the  money  claimed. in  this  action  over  and 
above  the  amount  of  said  H.  A.  Hoaglin's  indebtedness 
to  defendants;  that  is,  for  the  sum  of  $803  tendered  by 
defendants  to  said  Hoaglin,  and  still  held  by  defendants 
for  the  purpose  of  making  the  tender  good.  And  defend- 
ants ask,  also,  by  way  of  equitable  relief,  that  if  it  shall 
be  found  that  plaintiffs  were  partners,  and  that  said  sum 
of  $575  paid  by  Hoaglin  to  defendants'  agent  was  partner- 
ship money,  then  that  the  interest  of  H.  A.  Hoaglin  as 
partner  therein  be  applied  in  satisfaction  of  defendants' 
balance  of  account*,  and  ask  that  the  equitable  issue  thus 
raised  as  to  an  accounting  be  transferred  to  the  equity 
side  of  the  calendar.  This  motion  to  transfer  was  over- 
ruled. Plaintiffs,  by  way  of  reply,  deny  the  indebted- 
ness alleged  by  defendants  from  H.  A.  Hoaglin  to  defend- 
ants on  balance  of  account  On  trial  to  a  jury,  verdict  was 
Vol.  119  Iowa.— 48. 
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rendered  for  plaintiffs  for  the  amount  sued  for,  and  from  a 
judgment  on  such  verdict  defendants  appeal. — AMrmecL 

Oeo.  F,  Heindel  and  MoNett  <&  Tisd^le  for  appellants. 

A.  W.  Enoch  and  Work  dk  Work  for  appellees. 

MoOlain,  J. — The  nature  of  the  controversy  involved 
in  this  case,  and  the  questions  of  law  arising  therein,  will 
be  better  understood  from  a  brief  narrative  of  the  facts  as 
shown  in  the  evidence:  H.  A.  Hoaglin  had  been  engaged 
in  business  at  Mt  Pleasant,  and  in  January,  1900,  sold  out 
his  business,  receiving  therefor  a  sum  iq  cash  entirely  in- 
sufficient to  pay  the  indebtedness  contracted  by  him  in 
conducting  his  business.  Being  without  other  property  or 
resources,  he  proceeded  to  settle  with  his  creditors,  who 
were  pressing  for  payment  of  their  respective  claims,  by 
paying  to  each  a  portion  of  the  indebtedness,  taking 
receipts  in  full  for  the  respective  claims.  It  does  not 
appear  that  these  settlements  were  made  on  any  uniform 
basis,  or  in  pursuance  of  any  agreement  for  composition 
with  creditors.  In  some  instances  about  one-third  of  the 
claims  were  paid,  in  other  instances  mx)re.  One  of  these 
creditors  was  the  defendant  firm,  and  through  their  at- 
torney they  accepted  one-third  of  their  claim,  and  receipted 
in  full  for  the  entire  amount  Thereupon  H.  A.  Hoaglin, 
with  his  wife,  who  had  previously  been  conducting  a 
millinery  business  in  her  own  name  in  connection  with  the 
business  carried  on  by  H.  A.  Hoaglin,  removed  to  Ot- 
tumwa,  and,  as  it  is  contended,  entered  into  a  contract 
to  carry  on  a  partnership  business  under  the  name  of  H. 
A.  Hoaglin.  This  alleged  firm  was  without  other  assets 
than  $250  of  the  wife's  money,  and  $500  borrowed  by  hus- 
band and  wife  on  their  joint  note  from  the  wife's  sister. 
With  this  sum  of  money  in  hand,  H.  A.  Hoaglin,  without 
disclosing  the  fact  that  he  was  acting  as  member  of  the 
alleged  firm,  or  that  his  acts  were  done  otherwise  than 
in  his  individual  capacity,  ordered  through  one  Meados, 
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the  traveling  agent  for  defendant  firm,  a  bill  of  goods 
amounting  to  $1,000,  paying  $575  by  draft  delivered  to 
said  Meades,  and  proposing  to  pay  the  balance  on  time. 
The  order  contemplated  the  immediate  shipment  of  the 
goods  from  defendants'  place  of  business,  in  Chicago,  to  H. 
A.  Hoaglin,  at  Ottumwa.  Meades,  having  no  authority  to 
accept  an  order,  forwarded  the  order  to  defendants  for 
acceptance  and  approval,  accompanied  by  the  draft, 
whereupon  defendants  refused  to  accept  the  order,  and 
notified  Hoaglin  that  they  would  retain  so  much  o(  the 
money  as  was  necessary  to  satisfy  the  balance  of  their 
previous  indebtedness  against  him,  and  would  pay  over  to 
him,  or  furnish  him  goods  for  the  surplus.  Thereupon 
Hoaglin  and  wife,  suing  as  partners,  brought  this  action 
to  recover  from  defendants  the  amount  of  money  repre- 
sented by  the  draft  delivered  by  Hoaglin  to  Meades  for 
defendants,  and  appropriated  by  defendants  to  their  own 
use.  The  suit,  as  originally  brought,  was  by  attachment, 
and  notice  was  by  publication,  but  defendants  entered  an 
appearance  and  secured  the  dismissal  of  the  attachment  by 
giving  bond  to  pay  the  amount  of  any  judgment  rendered. 
The  case  was  presented  to  the  jury  in  the  lower  court 
on  the  theory  that  if  the  evidence  showed  Hoaglin  and 
wife  to  have  been  partners,  and  the  money  paid  by 
Hoaglin  to  Meades  to  have  been  partnership  funds,  then 
the  attempted  application  by  defendants  of  the  money 
received  through  Meades  to  the  satisfaction  of  the  individ- 
ual debt  of  Hoaglin  was  improper,  and  plaintiffs,  as 
partners,  were  entitled  to  recover  tbe  entire  amount  so 
paid;  and  counsel  for  appellants  present  the  question 
whether  husband  and  wife  can  be  partners,  contending 
that  there  was  no  lawful  partnership,  and  that  the  money ' 
paid  by  Hoaglin  was  his  own  money,  out  of  which  defend- 
ants had  a  right  to  recoup  themselves  to  the  extent  of 
Hoaglin's  previous  indebtedess  to  them.  We  shall  not 
stop  to  consider  the  question   whether  the  acceptance  by 
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defendants  from  Hoaglin  of  a  part  of  his  previous  indebt- 
edness, under  the  agreement  that  the  entire  indebtedness 
should  thereby  be  discharged,  constituted  an  accord  and 
satisfaction,  but  shall  proceed  at  once  to  determine 
whether  a  legal  partnership  between  husband  and  wife 
can  exist  in  this  state. 

L     The  common  law  rule  that  married  women  cannoi 

enter  into  a  contract  of  partnership  seems  to  be  based  on 

their  incapacity  at  common  law  to  contract  for  any  pur- 

1.  HUSBAND       P^s®'    OoUyer  on  Partnership  (5th  Am.  Ed.) 

?^hrto*fonn  section  15;  Parsons  on  Partnershp,  section  19; 

partnership.      ^^£^^^^     ^      J^^^^^    86   8.     0.    424    (15    S.      E. 

Rep.  597);  De  Oraun  v.  Jones,  23  FJa.  88  (6  South.  Kep. 
925).     The  power  of  a  married  woman  to  enter  into  a  con- 
tract  of  partnership,  if  it  exists  at  all  in  any  of  the  states 
in  which  the  common  law  system  prevails,  must  depend 
upon  statutory  authority;  and  in  several  cases  the  ques- 
tion has  been  considered  as  to  whether  particular  statutory 
enlargements  of  the  powers  of  married  women  as  to  con* 
tracting  and    managing    their    separate    property    have 
rendered    them     competent    to    enter    into    partnership 
relations.  Thus  it  has  been  held  that  authority  to  acquire^ 
hold,  and  dispose  of  property  as  a  separate  estate  will 
sustain  a  contract  of  partnership  made    by  a  married 
women  with  a  person  other  than  her  husband.     Abbott  v. 
JaoksoTiy   48   Ark.    212.      And  undoubtedly  the  general 
power  to  contract  which  is  conferred  upon  married  women 
in  some  states  would  support  a  contract  of  partnership. 
But  on  the  question  whether  the  statutes  extending  the 
I>owers  of  married  women  with  reference  to  the  making  of 
contracts  and  the  ownership  and  disposition  of  separate 
property  confer  the  power  to  enter  i^^to  the  relation  of  a 
business  partnership  with  the  husband,  the  courts  seem  to 
be  somewhat  at  variance,  not  only  on  account  of  differences 
in  terms  of  the  statutes  in  which  the  power  is  conferred,  but 
also  on  account  of  di  Florences  of  opinion  as  to  the  bearing 
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of  rules  of  public  policy.  In  Massachusetts 'it  is  said 
that  authority  to  buy  and  sell  and  enter  into  contract  with 
reference  to  her  personal  property,  to  carry  on  trade,  and 
to  sue  and  be  sued,  does  not  involve  power  to  enter  into  a 
partnership  with  the  husband.  Lord  v.  Parker^  8  Alien, 
127.  To  the  same  effect  in  states  where  the  statutes  give 
a  married  women  the  right  to  control  and  contract  with 
reference  to  her  property,  see  Payne  v.  Thompson^  44 
Ohio  St  192  (5  N.  E.  Kep.  654);  Fuller  v.  Mc Henry,  88 
Wis.  578  (58  N.  W.  Rep.  896,  18  L.  R  A.  512);  Haas  v. 
Shaw,  91  Ind.  884  (46  Am.  Rep.  607);  Artmanv.  Fer- 
guson, 78  Mich.  146  (40  N.  W.  Rep.  907,  2  L.  R  A.  848,  16 
Am.  St  Rep.  572);  Ovyynn  v.  Ovrynn,  27  S.  0.  525  (4  S.  E. 
Rep.  229);  Oilkerson-Sloaa  Commission  Co.  v.  Salinger, 
56  Ark.  294  (19  S.  W.  Rep.  747,  16  L.  R  A.  526,  85  Am. 
St  Rep.  105).  In  other  states,  statutes  to  substantially 
the  same  effect  have  been  held  to  so  far  enlarge  the  legal 
capacity  of  a  married  women  as  to  authorize  her  not  only 
to  enter  into  a  partnership  contract  in  general,  but  speci- 
fically to  enter  into  such  contract  with  her  husband,  loof 
«.  Brewer,  (Miss.)  8  South.  Rep.  571;  Suau  v.  Cafie, 
122  N.  Y.  808  (25  N.  E.  Rep.  488,  9  L.  R.  A.  598).  It  has 
been  held,  however,  that  where  the  ^atutes  not  only  con- 
fer the  right  to  own  and  contract  with  reference  to  her 
separate  property,  but  also  the  general  power  to  contract, 
the  wife  may  not  only  enter  into  business  partnership 
relations  in  general,  but  also  specifically  with  her  own 
husband,  and  this  is  said  not  to  be  contrary  to  any  dictate 
of  public  policy.  Bumey  v.  Savannah  Grocery  Co.,  98 
Qa.  711  (25  S.  E.  Rep.  915,  58  Am.  St  Rep.  842);  Lane  v. 
Bishop,  65  Vt  575  (27  Atl.  Rep.  499).  And  see  Bernard, 
etc,  Co.  7>.  Calvin,  12  0.  0.  A.  128  (64  Fed.  Rep.  809). 

The  question  of  public  policy  involved  in  these  statu- 
tory  enlargements  of  the  powers  and  liabilities  of  married 
women  must  be  determined  with  reference  to  the  general 
tenor  of  the  statutory  provisions  on  the  subject  as  they 
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are  found  in  the  different  states.  In  this  state 
under  the  provisions  of  Code,  sections  3158,  8164,  which 
give  to  married  women  the  right  to  acquire,  own,  and 
dispose  of  property  in  the  same  manner  and  to  the  same 
extent  as  their  husbands  may  do,  and  to  make  contracts 
and  incur  liabilities  which  may  be  enforced  by  or  against 
them  to  the  same  extent  and  in  the  same  manner  as  if 
they  were  unmarried,  it  is  not  open  to  question  that  a  wife 
may  become  surety  for  ber  husband  and  be  liable  gener- 
ally on  such  contract  of  suretyship,  may  become  the 
general  creditor  of  her  husband,  may  be  joint  owner  of 
property  with  him,  and  may  be  his  agent,  or  may  make 
him  her  agent,  in  the  transaction  of  business.  Citation  of 
authorities  to  support  these  propositions  would  be  wholly 
unnecessary.  These  unquestioned  powers  of  a  married 
woman  in  this  state  to  deal  with  her  husband  would  seem 
to  cover  all  the  i>owers  and  liabilities  involved  in  entering 
into  or  continuing  the  relation  of  partner  with  her 
husband.  The  essential  characteristics  of  a  partnership 
seem  to  be  joint  ownership  of  property,  and  authority  of 
each  partner  to  bind  the  other  by  his  acts  with 
reference  to  the  partnership  property,  and  also  to  impose 
ui>on  the  other  partnership  liability.  As  these  relations 
may  be  separately  sustained  between  husband  and  wife^ 
we  see  no  reason  why  they  may  not  be  collectively  created 
by  entering  into  and  carrying  on  the  relation  involved  in 
the  formation  of  the  entity  known  as  a  partnership. 

The  only  objection  which  occurs  to  us  is  that  involved 
in  the  denial  of  the  capacity  of  husband  or  wife  to  main- 
tain a  suit  in  a  court  of  law  or  equity  against  the  other, 
except  as  such  power  is  expressly  conferred,  as  decided  in 
Eeacock  v.  Seacocky  108  Iowa,  540,  in  which  we  have  held 
that  the  relations  of  husband  and  wife  to  each  other  are 
such  as  to  preclude  a  suit  by  the  one  against  the  other  for 
breach  of  contract  or  for  tort,  unless  it  be  for  the  preser- 
vation or  protection  of  the  separate  property;  and  it  is 
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argued  that  this  inability  of  the  wife  to  sue  the  husband 
would  preclude  the  existence  of  a  business  partnership 
arrangement  between  them.    But  we  do  not  think  that  the 
conclusion  follows.     The  same  argument  would    lead  to 
the  result  that  a  valid  contract  cannot  be  made  between 
them,  such  as  a  contract  for  the  repayment  of  money  ad- 
vanced by  one  to  the  other;  and  yet,  as  we  have  suggested, 
that  is  not  the  law  of  this  state,  and  there  is  no  intimation 
in  the  Heaeock  Case  that  it  was  intended  by  that  decision 
to  declare  that  such  contracts  are  necessarily  invalid.     It, 
no  doubt,  might  at  one  time  have  been  reasonably  argued 
that,  inasmuch  as  a  right  of  action  by  the  wife  against  the 
husband  was  denied  to  her,  she    was  not  competeat  to 
voluntarily  enter  into  contract  or  joint  property  relations 
with  him,  such  as  would  involve  for  their  protection  a 
general  right  to  sue.     But  the  time  for  that  argument  is 
past.     The  right  to  contract  with  the  husband  is  now  so 
well  established  that  it  would  be  inexcusable  to  say  that 
its  existence  is  negatived  by  a  holding  that  public  policy 
forbids  a  suit  by  the  wife  against  the  husband  on  account 
thereof.     It  may  well  be  suggested,  also,  that  there  is 
express  authority  for  a  suit  by  the  wife  against  the  husband 
to  recover   her  property,  or  any  right  growing  out  of  the 
same  (Code,  section  8165),  and  therefore  that,  as  the  wifo 
may   at  any  time  terminate    any   business  partnership 
relation  which  may  exist  with  her  husband,  and  thereby 
become  practically  a  joint  owner  only  with  him  in  the 
partnership  property,  there  would  seem  to  be  no  impossi- 
bility of  sustaining  an  action  by  her  against  him  for  any 
right  growing  out  of  their  joint  ownership.     In  short,  we 
think  that^  in  view  of  the  statutory  provisions  extending 
the  legal  powers  and  rights  of  married  women,  we  cannot 
say  that  there  is  any  public  policy  recognized  in  this  state 
which  precludes  the  existence  of  a  business  partnership 
relation  between  husband  and  wife.      None  of  the  cases 
holding  that  such  relation  cannot  exist  are  applicable  to  a 
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condition   of  affairs  as  to  the  wife's  capacity  to  make 
general  contracts,  and  own  and  control  her  own  property, 
snch  as  exists  in  this  state,  except  that  of  Board  of  Trade 
V.  Eaydefiy  4  Wash.  268  (80  Pac.  Rep.  87,  82  Pac  Kep. 
224,  16  L.  R  A.  580,  81  Am.  St.  Eep.  919),  and  Eaggett 
V.  Hurley,  91  Me.  542  (40  Atl.  Eep.  561,  41  L.   R  A.  862), 
and  we  find  ourselves  unable  to  indorse  the  views  expressed 
in  these  cases.     Our  conclusions  find  support  not  only  in 
the  cases  already  cited,  but  also  in  BeUer  v.  Tuscumhia 
Banking  Co.,  105  Ala.  514  (17  South.  Rep.  40);  Schlajh 
baekv.  Long,  90  Ala.  525  (8  South.  Rep.  118);  Fuller  v. 
Ferguson,  26  Oal.  546;  In  re  Kinkead,  8  Biss.  405  (Fed. 
Oas:   No.  7,824);    Clark   v.   Hezekiah,  (D.    0.)    24  Fed. 
Rep.  668;  Snell  v.  Stone,  28  Or.  827  (81  Pac.   Rep.  663). 
XL     Counsel  for  appellants  argue  that  as  Hoaglin,  in 
dealing  with  defendants'  agent,  Meades,  did  not  disclose 
the  fact  of  partnership,  and  both  Meades  and  his  princi- 
2.  APPLICATION  P^'^  "^^re  justified  in  assuming  that  the  tran- 
SbipfuSr     saction  was  in  his  own  name  and  right,  the 
dib?^J^-^  plaintiffs,    as  partners,   cannot    occupy    any 
^^^'  different  position  from  that  which  Hoaglin 

would  have  occupied,  had  he  acted  for  himself.  But  it 
will  be  noticed  that  Hoaglin  had  no  occasion  to  disclose 
the  partnership.  The  transaction  would  have  been  per- 
fectly valid  and  regular^  and  the  goods  purchased  would 
have  been  the  goods  of  the  partnership,  had  they  been 
shipped  in  accordance  with  the  contract  which  Hoaglin 
made,  for  the  fact  of  partnership  is  established  by  the 
verdict  of  the  jury,  and  no  wrong  or  fraud  was  perpetrated 
or  intended,  so  far  as  the  evidence  shows,  in  the  transac- 
tion between  Hoaglin  and  Meades.  Defendants  have  not 
been  placed  in  any  worse  position,  or  in  any  way  preju- 
diced, by  lack  of  knowledge  that  Hoaglin  was  acting  for 
the  partnership.  Had  they  accepted  the  order,  and  in  g<  od 
faith  carried  out  the  arrangements  made  between  Hoaglin 
and  Meades,  they  would  have  been  in  no  way  prejudiced. 
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but  would  have  acquired  all  the  rights  that  it  was  intended 
they  should  acquire  under  that  transaction.  When  they 
Attempted  to  keep  the  money  received  by  them,  as 
Soaglin's  individual  money,  and  to  apply  it  to  a  wholly 
-different  purpose  from  that  for  which  it  was  paid  to  them, 
they  took  their  chances  of  being  able  to  establish  the  fact; 
«.nd  if  the  money  in  fact  belonged  to  a  partnership,  or  to 
Any  other  party,  they  must  abide  by  the  consequences. 

IIL  Defendants,  then,  have  no  claim  on  the  money 
xeceived  by  them  from  Hoaglin  as  partner,  unless  it  is 
<5ompetent^  in  an  action  by  the  partnership  to  recover  a 
s.  couHTBR-  partnership  claim,  for  the  debtor  to  set  off  a 
nership.  claim  which  he  holds  against  an  individual 
member  of  the  partnership.  It  has  been  held  by  this 
-court  that,  in  an  action  by  a  member  of  a  partnership  for 
an  indebtedness  due  to  him  individually,  the  debtor  may 
set  off  a  claim  against  the  partnership.  Allen  v.  Maddoxy 
40  Iowa,  124.  But  there  is  no  case  in  this  court  in  which 
it  has  been  held  conversely  that  a  claim  against  a  partner 
can  be  set  off  against  an  indebtedness  due  to  the  partner- 
ship. It  is  true  that  under  some  circumstances  a  partner 
may  apply  partnership  money  to  the  payment  of  his  own 
debt  Dob  V.  Ealsey^  16  Johns.  34  (8  Am.  Dec.  293); 
Babcock  v.  StandishSSK  J.  Err.  &  App.  878  (33  Atl.  Rep. 
385,  80  L  R.  A.  604,  51  Am.  St  Kep.  688).  But  certainly 
there  is  no  rule  of  law  by  which  he  can  be  compelled  to  do 
so.  To  determine  what  interest  Hoaglin,  as  a  partner, 
had  in  the  money  paid  by  him  as  partnership  money  to 
the  defendants,  would  involve  a  settlement  and  winding 
up  of  the  partnership  affairs.  It  certainly  cannot  be  true 
that,  whenever  suit  is  brought  on  a  partnership  claim,  the 
debtor,  on  the  ground  that  he  has  a  claim  against  the 
individual  member  of  the  partnership,  can  bring  the  part- 
nership into  a  court  of  equity  to  be  wound  up,  and  to  have 
the  interest  of  each  partner  in  each  item  of  its  property 
determined. 


7i\0  HoAGLiN  V.  Henderson  &  Co.  [119  Iowa 

Moreover,  the  statute  regulating  counterclaims  (Oode^ 
section  8670)  requires  that  any  new  matter  constituting  a 
cause  of  actioi  in  favor  of  the  defendant  against  the  plain- 
tiff, not  arising  out  of  the  contract  or  transaction  set  forth 
in  the  petition,  must,  to  be  available  as  a  counterclaim,, 
be  in  favor  of  all  the  defendants,  if  more  than  one,  ancj 
against  all  the  plaintiffs,  if  more  .than  one,  and  that 
description  does  not  tit  this  alleged  counterclaim. 

IV.  Something  is  claimed  in  behalf  of  defendants  on 
account  of  a  garnishment  proceeding  in  Illinois,  in  which 
it  was  sought  to  hold  defendants  as  debtors  of  Hoaglin. 
4.  PARTNER'       What  is  said  in  the  preceding  paragraph  will 

SHIP  claim:  -n.  a       *  •  -r^«jj 

garnishment  disposo  of  this  coutentiou.     Defendants  were 

of  individual 

interest.  not  debtors  of  Hoaglin,  but  of  the  firm  com- 
posed of  Hoagl:n  and  his  wife;  and  it  would  be  manifestly 
absurd  to  contend  that  Hoaglin's  individual  interest  in 
this  indebtedness  due  to  the  firm  could  be  reached  in  a^ 
court  having  no  power  to  acquire  jurisdiction  of  the 
partnership,  or  determine  the  interest  of  one  partner  in 
the  partnership  claim.  Winston  v.  Ewing^  1  Ala.  129  (84 
Am.  Dec.  768);  Sheedy  v.  Second  National  Banky  62  Mo. 
17  (21  Am.  Rep.  407);  Myers  v.  Smith,  2  Ohio  St  120;  2 
Bates,  Partnership,  section  1108. 

As  to  defendants'  counterclaim,  and  also  the  defense 
made  oy  reason  of  this  alleged  garnishment,  it  may  be 
suggested  that  the  only  method  provided  by  statute  for 
reaching  the  individual  interest  of  a  partner  in  satisfac- 
tion  of  a  debt  due  by  him  is  pointed  out  by  Code,  sections 
8904,  3977,  3978,  which  authorize  the  levy  of  an  attach- 
ment or  an  execution  by  equitable  proceedings  to  ascertain 
the  nature  and  extent  of  such  interest  There  was  in  thia 
c  ase  no  attachment  or  execution  against  Hoaglin  individu- 
ally, and  therefore  there  was  no  opportunity  for  applying 
the  provisions  of  these  sections. 

After  consiJering  all  the  questions  raised  in  behalf  of 
appellant  ,  we  reach  the  conclusion  that  the  judgment  of 
the  trial  court  should  be  af£IRM£D. 
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0.  -A..  Flynn,  Appellant,  v.  Sarah  L.  Holman,  Appellee* 

Wills:        DfFBRFBOT   DBSOBIPTION  OF    LAND:         EXTRINSIO     BVIDBNOB. 

1  Where  a  will  fails  to  name  the  county  and  state  in. which  th& 
real  estate  devised  is  situated,  and  to  name  the  township  and 
range,  but  it  appears  that  testatrix  was  the  owner  of  parts  of 
sections  corresponding  to  those  described  in  the  will,  extrinsic 
eyidence  is  admissible  to  complete  the  description  and  ix)int 
out  the  very  property  the  will  was  intended  to  operate  upon. 

Construction  of  Will.     A  will  after  disposing  of   certain   x)er8onaI 

2  proi)erty  then  proceeded  as  follows ;  *  'Further  I  hereby  give 
&  Bequeath  to  My  Daughter  S.  the  sum  of  one  dollar,  The 
total  amount  of  hir  Shair  to  Be  Paid  hir  within  8  years  After 
my  Decease  By  0,  and  further  More  All  the  following  Landa 
to  wit  the  SE,  SW  in  section  18  range  22,  40  acres  &  one 
fourth  of  the  NE  NW  in  section  19,  10  acres  when  sold  to  Be 
Equally  divided  Between  0  &  A.  after  All  debts  is  Paid  xxx 
Further  I  hereby  give  and  Bequeath  to  my  son  O  All  of  my 
Money  Notes  Mortgages  Live  Stock  &  Farm  Implements  to  A. " 
Held,  that  the  devise  of  the  two  tracts  of  land  was  to  the  two> 
sons,  and  of  the  notes  and  mortgages  to  O,  and  of  the  farm 
machinery  to  A. 

After  Acquired  Property:  how  passes.  Where  a  will  contains  no 
8  general  devise  of  real  estate,  the  only  mention  of  that  class  of 
property  being  a  specific  reference  to  i)articular  tracts  owned 
by  the  testatrix  at  the  date  of  the  will,  and  there  being  no* 
residuary  clause  or  devise  into  which,  in  the  absence  of  a 
specific  grant  the  same  might  fall,  land  acquired  by  the  testa- 
trix after  the  date  of  the  will  passes  as  intestate  property. 

Appeal  from  Lucas  District  Court. — Hon.  M.  A.  Roberts,. 

Judge. 

Thursday,  April  9,  190a 

The  opinion  states  the  case. — Modified  and  aHirmed^ 

Temple^  Hardinger  <&  Temple  for  appellant. 

Stuart  (&  Stuart  for  appellee. 

Weaver,  J.— Charity  E.  Flynn  died  April  26,  1894^ 
owning  three  tracts  of  real  estate  described  as  follows: 
The  southeast  quarter  of  the  southwest  quarter  of  section 
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18,  in  township  72  north,  of  range  22  west;  also  the  north 
one-fonrth  of  the  northeast  quarter  of  the  northwest  quar- 
ter of  section  19,  in  the  same  township  and  range;  also 
the  south  fifty-eight  feet  of  the  north  one  hundred  and 
-eighteen  feet  of  lot  6  in  the  northwest  quarter  of  section 
IS,  in  township  72  north,  of  range  28  west  The  deceased 
was  a  divorced  woman,  and  left  as  her  sole  surviving  heirs 
And  next  of  kin  two  sons.  Gyrus  J.  Flynn  and  Oharles  A. 
Flynn,  and  one  daughter,  Sarah  L.  Holman.  She  left  a 
will,  of  which  the  following  (except  the  marginal  figures, 
Added  for  convenience  of  reference)  is  a  verbatim  copy: 
LAST  WILL  &  TESTAMENT 

1)  Realizing  the  Fraility  of  Human  Nature  &  the 

2)  Uncertainty  of  Life  I  Charity  E  Flynn  of  Lucas 
8i  County  Iowa  of  Lawful  Age  &  Sound  Mind 
4)  Make  &  Publish  this  as  my  Last  Will  &  testament 
5^  As  follows  viz  I  hereby  give  &  Bequeath  to  my 

6)  Son  Cyrus  J  Flynn  one  Bed  <fe  Beding  &  whotsoever 

7)  House  hold  good  he  may  see  fit  to  keep  As  his 

8)  Own,  &  keep  All  I  ow  liim  in  Money  &  Notes 

9)  <fe  to  My  son  Charles  A  Flynn  one  Bed  &  Bedding 
(10)  &  whotsoever  house  hold  goods  he  may  wish 

To  keep  &  the  Balance  sole  &  Be  Equally  devided 
Between  Cyrus  J  &  Charles  A  Flynn 

(13)  Further  I  hereby  give  &  Bequeath  to  My  Daughter 

(14)  Sarah  L  Holman  the  sum  of  one  dollar 
The  total  Amount  of  hir  Shair  to  Be  Paid 
to  hir  within  3  years  After  my  Decease 
By  Cyrus  J  Flynn 

&  further  More  All  the  following  Lands  to  wit 
The  S  E,  S  W  in  section  18  range  22  40  acrs 
&  one  fourth  of  the  N  E  N  W  in  Section  19  10  acrs 
When  sold  to  Be  Equaly  devided  Between 
Cyrus  J  &  Charles  A  Flynn  after  All  debts  is  Paid 
&  furthermore  all  the  Personal  Property  of  whot 
Soever  kind  I  may  own  At  my  deth  shal 
Belong  to  Cyrus  J  Flynn  As  his  own 
&  hold  in  his  own  name  for  Ever 
1  further  Desire  that  my  son  Cyrus  J  Flynn 
Pay  all  Just  Debts  or  claims  Against  me 
At  my  Decease  As  soon  as  Practicable 
&  All  my  funeral  Expences  to  Be  Paid 
By  Cyrus  J  Flynn 
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^32^  I  hereby  Make  <fe  Appoint 

(83)  Gyrus  J  Flynn  Administrator  of  this 

(34)  My  Last  will  <fe  testament  without 

(85)  Bond  or  Security  to  Be  given  By  him 

(86)  Further  I  hereby  give  &  Bequeath  to  my  Son 

(87)  Gyrus  J  Flynn  All  of  my  Money  Notes 

(88)  Mortgages  Live  stock  &  farm  Implements 

(89)  to  Gharles  A  Flynn  Gharity  E  Flynn 

This  will  was  duly  admitted  to  probate,  and  Gyrus  J. 
Flynn  qualified  and  acted  as  executor.     On  May  3,  1898, 
the  executor  filed  his  final  report,  showing,  among  other 
things,  that  he  had  paid  Sarah  L.  Holman  $1,  and  had  in 
his  said  representative  capacity  conveyed  the  several  tracts 
of  land  aforesaid  to  himself  and  to  his  brother,  Gharles^ 
A.,  in  equal  shares,  as  being,  in  effect,  a  distribution  of 
said  property  in  accordance  with  the  intent  of  the  testa- 
trix expressed  in  her  will.     These  conveyances  appear  to- 
have  been  presented  to  and  approved  by  the  court,  but 
were  never  recorded,  and  have  since  been  lost.     The  final 
rei)ort  was  approved  by  the  court,  and  the  executor  dis- 
charged.    Thereafter,  on  August  27,  1900,  this  action  waa 
begun  by  Gyrus  J.  Flynn  and  Gharles  A.  Flynn,  alleging 
the  facts  above  set  forth,  and  asking  to  have  their  title  to 
said  land  confirmed  and  quieted.     The  answer  of  Mrs.. 
Holman  denies  the  title  of  the  plaintiffs,  and  alleges,  in 
substance,  that  the  will,  properly  construed,  gives  to  her. 
the  forty-acre  tract  in  section  18,  and  that,  if  such  con- 
struction cannot  be  upheld,  then  the  will,  so  far  as  relates^ 
to  said  tract,  is  void  for  uncertainty.     She  further  claims- 
that  Hie  lot  or  tract  of  land  in  section  22  is  not  described 
by  the  will,  and  that,  as  one  of  the  heirs  of  her  mother, 
she  is  owner  of  a  one-third  interest  therein.    Before  the  oase^ 
came  on  for  trial.  Gyrus  J.  Flynn  died  testate,  making, 
his  brother,  Gharles,  A.,  his  sole  legatee  and  devisee.     The 
district  court  found  the  will  of  Gharity  E.  Flynn  void  for 
uncertainty  as  to  all  the  lands,   and  that  title  thereto, 
passed  from  the  testatrix  by  descent,  and  not  by  will,  to- 
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her  three  children  in  equal  shares.  Upon  this  basis 
Oharles  A.  Flynn,  as  one  of  the  three  heirs  of  his  mother, 
and  as  devisee  under  the  will  of  his  brother,  Cyrus  J. 
Flynn,  was  adjudged  to  be  the  owner  of  an  undivided 
two-thirds  of  said  lands,  and  Sarah  L.  Holman  to  be  the 
owner  of  an  undivided  one-third.  From  the  decree  thus 
entered  Oharles  A.  Flynn,  surviving*  plaintiflF,  appeals. 

As  the  finding  of  the  district  court  is  stated  in  general 
terms,  and  does  not  indicate  whether  the  uncertainty  found 
in  the  will  is  in  respect  to  the  description  of  the  property 
devised  or  as  to  the  identity  of  the  devisee,  we  will  examine 
the  instrument  with  reference  to  both  these  features. 

I.     The  land  mentioned  in  the  will  h  there  described 

as  "the  S  E,  S  W  in  section  18  range  22  forty  acres  &  one 

fourth  of  the  N  E  N  W  in  Section  19  ten  acres.'*     The 

I.  iKPERFECT     description  of  the  fractional  part«  of  a  section 

of  lanS:  «-    by  abbreviations  or  initial  letters  is  a  matter 

trinsicevi-  *; 

dcncc.  of  common  and  general  usage  and  cannot  be 

said  to  create  any  uncertainty  as  to  the  testatrix's  mean- 
ing. Harrington  v.  Fish^  10  Mich.  415;  McCready  v. 
Lansdalsj  68  Miss.  877;  Jenkins  v.  MaTigue  {0.  C.  A.) 
22  Fed.  Rep.  148.  It  will  be  observed  that  the  will  fails 
to  name  the  county  or  state  in  which  the  land  lies,  and  in 
one  instance  omits  the  number  of  the  township,  and  in 
the  other  the  township  and  range  These  omissions  do 
create  an  apparent  uncertainty  as  to  the  subject  of  the 
devise,  for  it  is  a  matter  of  common  knowledge  that  in 
our  system  of  land  surveys  there  are  many  townships  and 
ranges  containing  sections  numbered  18  and  19,  any  one  of 
which  may  answer  the  description  given  in  the  wi  1.  The 
inquiry  then  presents  itself  whether  the  will  may  be  aided 
by  proof  of  extrinsic  facts  and  circurartances  tending  to 
point  out  and  designate  the  particular  tract  or  tracts  of 
land  which  the  testatrix  intended  to  devise.  The  question 
is  one  not  free  from  difficulty,  but  we  think  the  weight  of 
authority  and^he  tendency  of  our  own  decisions  require 
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an  aflSrmative  answer.  To  ascertain  the  intent  of  the 
testator  is  the  one  object  to  which  all  testamentary  con* 
struction  is  directed.  The  general  proposition  is  that  such 
intent  must  be  derived  solely  from  the  language  of  the 
instrument.  But  in  reading  that  language  and  defining 
its  meaning  the  court  will  put  itself  as  far  as  possible  in  the 
X)08ition  of  the  testator,  and  take  into  consideration  the  cir- 
cumstances surrounding  at  the  time  the  instrument  was  exe- 
cuted. Perry  t>.  Hunter^  2R.  I.  80;  Blackmore  v.  Black* 
more^  8  Sneed,  865;  Adamaon  v.  Ayres^  5  N.  J.  Eq.  858;  Za*- 
Bitur  V.  Wood,  68  N.  0.  860;  Hutchison'* s  Appeal^  47  Pa.  84. 
Under  this  will  it  was  shown  or  conceded  on  the  trial 
that  at  the  date  of  the  will  in  controversy  Mrs.  Flynn  was 
a  divorced  women ;  that  the  two  sons  and  daughter  above 
named  were  her  only  children;  that  she  was  then  the 
owner  of  the  southeast  quarter  of  the  southwest  quarter 
of  section  18  and  the  north  one-fourth  of  the  northeast 
quarter  of  the  northwest  quarter  of  section  19,  in  town- 
ship 72,  range  22,  in  Lucas  county,  Iowa;  that  the  third, 
or  smaller,  tract  or  lot  hereinbefore  described  was  pur- 
chased by  her  at  a  lat-er  date;  and  that  she  neither  had 
nor  owned  any  other  real  estate.  Reading  the  will  in  the 
light  of  these  established  facts,  can  there  be  any  serious 
doubt  as  to  what  tracts  of  land  were  intended  by  the 
testatrix  when  she  made  use  of  the  description  "S  E,  S 
W  in  section  18  range  22  forty  acres"  and  "one  fourth  of 
the  N  E  N  W  in  section  19  ten  acres?"  If  instead  of  this 
description  she  had  said,  **The  fifty-acre  farm  on  which  I 
reside,"  no  one  would  dispute  the  suflSciency  of  these 
words  to  carry  the  title  or  the  right  of  the  devisee  to 
supply  the  section  township  and  range  by  parol  evidence. 
Hopkins  v.  OrimeSy  14  Iowa,  78;  Wigrafli  on  Construction 
of  Wills,  8;  Doolittle  v.  Blakesley,  4  Day,  265  (4  Am. 
Deo.  218).  Yet  is  not  the  description  actually  employed 
by  her  as  capable  of  being  made  definite  and  certain  as  in 
the  case  supposed?    Presumably  the  woman  was  of  sound 
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mind,  and  there  is  nothing  to  indicate  that  in  the  solemn 
act  of  making  a  will  for  the  distribution  of  her  estate  after 
her  death  she  indulged  in  the  idle  effort  to  devise  prop* 
erty  which  she  did  not  own,  and  left  wholly  undevised 
the  property  she  did  own.  She  was  then  the  owner  of 
just  two  pieces  of  real  estate.  She  devised  two  pieces  and 
no  more.  The  description  of  each  is  absolutely  accurate 
so  far  as  it  goes,  and  in  applying  it  to  these  lands  not  a 
clause  or  word  of  the  language  of  the  will  must  be  rejected, 
but  all  are  given  full  force  and  effect. 

It  is  said  in  behalf  of  appellee  that  the  will  in  this 
respect  presents  a  patent  ambiguity,  and  therefore  parol 
evidence  to  identify  the  property  is  inadmissible.  While 
the  authorities  are  at  variance  upon  the  question  thus 
raised,  and  there  are  cases  which  seem  to  sustain  the  ap- 
pellee's position,  we  think  that,  according  to  the  better 
doctrine,  there  is  no  patent  ambiguity  in  this  description, 
or,  if  such  ambiguity  exists,  it  forms  one  of  the  exceptions 
to  the  rule  which  excludes  parol  testimony.  This  ques- 
tion was  presented  to  the  Illinois  court  upon  a  description 
substantially  as  'follows:  "One  and  one  half  acres  in  the 
Northwest  corner  of  section  five  in  McDonough  county, 
state  of  Illinois. "  It  is  there  said:  "If  there  had  been 
but  one  section  five  in  McDonough  county,  the  description 
would  have  been  perfectly  certain.  The  ambiguity  arises 
from  the  fact  there  are  several  sections  bearing  that  num- 
ber. The  ambiguity,  then,  is  latent,  arising  not  upon  the 
face  of  the  deed,  but  arises  only  when  it  is  ascertained 
de  hora  the  deed  what  are  the  boundaries  of  McDonough 
county,  and  that  they  are  such  as  to  include  several  sec- 
tions five.''  Byhee  t>.  Hageman^  66  Dl.  519;  Clark  v. 
Powers^  45  111.  ^;  Dougherty  v.  Furdy,  18  lU.  206; 
Halladay  v.  Hess,  147  111.  588  (35  N.  E.  Rep.  880).  Our 
own  holding  in  Chamber 8  v.  WaUon^  60  Iowa,  889,  is  also 
in  point.  In  that  case  the  will  described  neither  the  town 
ship,  nor  range,  nor  the  part  of  section  in   which  the 
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testator's  land  was  located,  yet  we  held  it  was  not  such  an 
ambiguity  as  to  make  the  devise  void,  and  that  extrinsic 
evidence  could  properly  be  introduced  to  point  out  the 
land.  We  treated  it  as  a  case  of  imjyerfect  description, 
rather  than  an  ambiguity  in  the  technical  sense,  and 
applied  to  it  the  general  rule  by  which,  while  parol  testi- 
mony as  to  the  testator's  intent  is  generally  inadmissible, 
yet  resort  may  be  had  to  it  in  order  to  apt)ly  the  devise  to 
the  subject-matter  ,and  point  out  the  very  property  which 
the  will  was  intended  to  operate  upon.  In  Eckford  v. 
Eckford^  91  Iowa,  64,  the  will  described  the  "southeast" 
quarter  of  a  certain  section  The  testatrix  did  not  own 
the  southeast  quarter,  but  did  own  the  southwest  quarter 
of  that  section,  and  we  held  that,  under  the  circumstances 
shown  to  exist,  the  southwest  quarter  was  the  land  in- 
tended to  be  devised,  and  the  will  'was  construed  accord- 
ingly. Stewart  V.  Stewart^  96  Iowa,  620;  Patch  v.  White^ 
117  D.  S.  210  (6  Sup,  Ot  Rep.  617,  29  L.  Ed.  860);  Whit- 
comb  V.  Hodman,  156  lU.  116  (40  N.  E.  Rep.  553,  28L.  R  A. 
149,  47  Am.  St.  Rep.  181);  Hawkins  v.  Garland'* s  AdmW.y 
76  Va.  149  (44  Am.  Rep.  158).  An  instructive  case,  very 
like  the  one  at  bar,  has  been  decided  by  the  Penn- 
sylvania court,  and  th^  principle  here  recognized  was  there 
approved.  Gaston's  Estate,  188  Pa.  St  374  (41  Atl.  Rep. 
529,  68  Am.  St.  Rep.  874).  The  purpose  for  which 
extrinsic  evidence  may  be  legally  admitted  is  not  to  add 
to  or  vary  the  meaning  of  a  will  nor.  to  prove  an  unex- 
pressed intention  of  the  testator,  but  to  enable  the  court, 
by  the  light  of  the  circumstances  surrounding  the  exe- 
cution of  the  instrument^  to  determine  just  what  was 
meant  by  the  words  actually  employed  by  hitn.  McCom 
V.  MoCom,  100  N.  Y.  510  (8  N.  E.  Rep.  480);  Fish  v. 
Hubbard's  AdmWs,  21  Wend.  651;  Crosby  v.  Mason,  32 
Oonn.  482;  Smith  v.  Bell,  6  Pet  75  (8  L.  Ed.  322). 
Broom's  Legal  Maxims,  612,  states  the  rule  to  be  "thai 
Vou  119  Iowa— 47. 
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extrinsic  evidence  is  unquestionably  admissible  for  the 
purpose  of  showing  that  the  uncertainty  which  appears 
upon  the  face  of  the  instrument  does  not  in  i>oint  of  fact 
exist,  and  that  the  intent  of  the  party,  though  uncertainly 
and  ambiguously  expressed,  may  yet  be  ascertained  by 
proof  of  facts  to  such  a  degree  of  certainty  as  to  allow  of 
the  intent  being  carried  into  eflFect."  Following  these 
authorities,  and  applying  the  principle  therein  approved 
to  the  will  before  us,  we  think  it  clearly  appears  that  the 
testatrix  intended  to  devise  the  forty-acre  tract  and  the 
ten-acre  tract  owned  by  her,  and  hereinbefore  particularly 
described,  and  that  such  intent  must  prevail  if  the  will  be 
otherwise  valid  and  effective. 

II.     The  remaining  question  affecting  the  two  first- 
mentioned  tracts  of  land  is  whether  there  is  any  fatal 
uncertainty  in  the  will  in  the  matter  of  designating  or 
2.  coNSTRuc-      naming  the  person   to  whom   the  devise  is 
TioNof  will.   j^j^Jq9  ^n  inspection  of  the  instrument  indic- 
ates at  once  that  the  scrivener  was  an  unlearned  person. 
Many  of  the  words   are  misspelled,  and  the  language  is 
awkward,  involved,  and  obscure,  and  unaided  by  punctu- 
ation.    It  is  the  business  of  the  courts,  however,  to  deal 
with  such  instruments,  and,  if  it  be  found  possible  within 
the  bounds  of  reasonable  interpretation,  declare  and  give 
affect  to  the  intention  embodied  therein.     To  accomplish 
this  we  may,  if  necessary,  transpose  words  (1  Jarman, 
Wills   [5th  Ed.]  star  page  499);  we  may  supply  omitted 
words  (1  Jarman,  Wills,    [5th  Ed.]  star  page  486);  and 
we  may,  if  need  be,  disregard  punctuation  where  it  exists, 
or  insert  it  where  it  does  not  exist  (17  Am.  Eng,  Law  [2d 
Ed.]   20).    It  is  also  a  fundamental  rule  of  the  law  of  wills 
that  some  effect  shall  be  given  the  instrument,  if  possible; 
and  where  two  constructions  may  be  given  to  the  language, 
one  of  which  will  sustain  and  the  other  defeat  the  will, 
the  one  sustaining  it  is  to  be   preferred.     Banning  v. 
Banning^  12  Ohio  St.  437;  Den  v,  Crawford^  8  N.  J.  Law, 
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97;  1  Jarman  on  Wills,  156.  The  fact  that  the  paper 
was  evidently  drawn  by  an  ignorant  or  unskilled  person 
must  also  be  considered  by  the  courts,  and  the  language 
employed  by  such  a  person  given  a  less  rigid  and  technical 
interpretation  than  where  the  evidence  of  skill  and  tech- 
nical knowledge  in  the  writer  is  apparent  upon  the  face 
of  the  instrument.  Delph  v.  Delph^  2  Bush,  171;  Brasher  v. 
Marsh,  16  Ohio  St  108;  Weeks  v.  Cornwell,  104  N.  Y.  825  (10 
N.  W.  Rep.  481).  Reading  the  will  in  controversy,  it  be 
comes  at  once  apparent  that  the  chief  difficulty  in  placing 
an  interp-etation  upon  it  is  found  in  endeavoring  to  so  sepa- 
rate the  text  into  distinct  sentences,  clauses,  or  paragraphs 
that  each  may  express  the  idea  intended  to  be  conveyed. 
This  difficulty  we  think  is  by  no  means  insurmountable. 
Upon  a  careful  study  of  the  language,  it  may,  without 
violating  any  rule  of  construction,  and  without  leaving 
any  part  meaningless,  be  read  in  seven  successive  divisions 
or  clauses  as  follows:  (1)  lines  one  to  twelve,  (2)  thirteen 
to  seventeen;  (8)  eighteen  to  twenty-two;  (4)  twenty- 
three  to  twenty-six;  (5)  twenty-seven  to  thirty-one;  (6) 
thirty-two  to  thirty-five;  and  (7)  thirty-six  to  thirty-nine 
— each  inclusive.  Thus  arranged,  the  effect  of  the  several 
paragraphs  is,  first,  to  give  her .  household  goods  to  her 
sons;  second,  to  give  her  daughter  the  sum  of  $1;  third, 
to  give,  the  two  tracts  of  land  then  owned  by  her,  or  the 
proceeds  of  the  sale  thereof,  to  her  two  sons  in  equal 
shares;  fourth,  to  give  her  personal  property  generally  to 
the  son  Cyrus  J.;  fifth,  to  require  Cyrus  J.  to  pay  all 
claims  against  her  estate;  sixth,  to  appoint  Cyrus  J.  exe- 
cutor of  the  will;  and,  seventh,  to  give  her  notes  and 
mortgages  to  Cyrus  J.,  and  her  farm  machinery  to  Charles. 
Appellee  undertakes  to  read  lines  thirteen  to  nineteen 
inclusive,  as  constituting  one  clause,  making  provision  for 
the  daughter,  and  thereby  indicating  her  as  the  devisee  of 
the  forty-acre  tract;  but  this  is  a  forced  and  unnatural 
construction.     It  is  clear  that  by  the  words,  "&  further 
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More  All  the  following  Lands  to  wit,'*  the  testatrix  had 
reference  to  both  tracts,  and  that  she  was  making  like 
disposition  of  both.  If  the  appellee  is  right,  and  the  forty- 
acre  tract  is  included  in  the  devise  to  her,  then  line  twenty 
mHst  also  be  included  in  that  paragraph,  thus  giving  her 
the  ten-acre  tract  also — a  construction  which  would  render 
lines  twenty-one  and  twenty-two  entirely  meaningless^ 
It  is  true  that  there  is  an  apparent  inconsistency  in 
the  disposal  made  of  the  personal  estate,  which  no  ar- 
rangemeiit  of  the  paragraphs  will  eliminate;  but  this- 
case  invt)lves  the  real  estate  only,  and  it  is  unnecessary  to- 
pass  upon  the  rights  of  the  parties  in  any  other  respect. 
It  may,  however,  be  remarked  that,  where  a  testator  haa 
given  his  personal  estate  in  general  terms  to  A.,  and  else- 
where in  the  same  will  gives  si>ecific  articles  or  items  of 
personalty  to  B.,  the  law  will  not  construe  such  provisioi  s 
as  inconsistent  or  uncertain  and  void,  but  will  uphold  the 
specific  gift  te  B.  as  an  exception  from  the  oi)eration  of 
the  general  gift  to  A.  Obviously,  an  application  of  thifr 
rule  will  i-emove  most  of  the  seeming  ambiguity  or  uncer- 
tainty in  the  several  bequests  made  by  Mrs.  Flynn.  The 
interpretation  we  place  upon  her  will  is  the  only  one  which 
appears  to  give  effect  to  the  instrument  in  all  its  parts^ 
and  is,  we  believe,  a  correct  exposition  of  the  intent  sought 
to  be  expressed  by  the  testatrix.  We  therefore  hold  that 
the  will  is  not  void  for  uncertainty  as  to  the  devisees  of 
the  two  tracts  of  land  therein  mentioned,  and  that  the 
sons  of  the  testatrix  are  the  beneficiaries  of  such  devise. 
»  III.  We  now  turn  our  attention  to  the  third  tract  of 
land  owned  by  Mrs.  Flynn  at  the  time  of  her  death,  and 
described  as  the  "south  58  feet  off  of  the  north  118  feet  of 
AFTER  ao-  ^^*  ^>  ^^  northwest  quarter  of  southwest' 
crt^how^  quarter  of  section  18,  towjiship  72,  range  23^ 
^**"***  in   Lucas  county'*      As  already  shown,  this 

land  was  purchased  by  the  testatrix  after  the  making  of 
her  will,  and  is,  of  course,  not  mentioned  therein.     After- 
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^acquired  property  will  pass  under  the  terms  of  a  will 
whenever  the  intention  to  so  provide  is  clear  and  explicit, 
<5ode,  section  8271;  Briggsv.  JBriggSy  69  Iowa,  617.  But 
a  reading  of  the  will  in  this  case  seems  to  reveal  nothing 
expressing  or  necessarily  implying  such  an  intent.  There 
is  no  general  devise  of  land  or  real  estate,  and  the  only 
mention  of  that  class  of  property  is  made  with  specific 
reference  to  the  particular  tracts  which  the  testatrix  owned 
at  the  date  of  the  will.  Neither  is  there  any  residuary 
clause  or  devise  into  which,  in  the  absence  of  a  specific 
devise,  such  property  may  fall.  We  are  therefore  con- 
strained  to  hold  th  at  this  tj*act  of  land  must  be  treated  as 
intestate  property,  the  title  to  which  passed  by  descent 
Irom  Mrs,  Flynn  to  her  three  children  in  equal  shares. 

Opposing  this  conclusion  the  appellant  says  that  by 
reason  of  the  direction  given  in  the  will  to  sell  the  lands 
and  divide  the  proceeds  between  the  sons,  we  should, 
under  familiar  principles,  treat  the  entire  estate  as  per- 
sonal property,  and  the  bequest  of  $1  to  appellee  as  meas- 
uring her  entire  interest  therein  under  the  will.  The 
weakness  of  this  proposition  is  seen  in  the  fact  that  the 
direction  to  sell  has  reference  only  to  the  specific  tracts 
mentioned  in  the  devise,  and  does  not,  by  any  fair  applic- 
ation, have  reference  to  other  lands  which  the  testatrix 
might  thereafter  acquire.  There  can  be  little  or  no  doubt 
that  the  testatrix  intended  by  her  will  to  dispoee  of  all  the 
property,  both  real  and  personal,  she  then  possessed,  and, 
for  reasons  not  disclosed,  to  limit  her  daughter's  share 
therein  to  the  nominal  sum  of  $1.  This,  we  think,  is  fairly 
indicated  by  the  statement  that  this  sum  shall  be  the  total 
amount  of  her  share.  It  may  also  be  true  that  she  did  not  in- 
-tend  the  daughter  to  have  any  benefit  from  her  subsequently 
acquired  property,  and  believed  the  will  was  sufficient  to 
have  that  effect,  but  we  find  no  declaration  to  this  effect^ 
either  in  form  or  substance.  The  conclusions  we  have 
announced  require  that  the  decree  of  the  district  court  be 
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reversed  as  to  the  two  tracts  of  land  mentioned  in  the 
will,  and  affirmed  as  to  the  third  or  remaining  tract. 

Decree  to  this  eflfect^  and  quieting  the  title  of  the 
respective  parties  in  harmony  with  the  views  herein 
expressed,  may  be  entered  in  this  court  or  in  the  district 
court,  as  the  appellant  may  elect.  Costs  will  be  taxed 
two-thirds  to  the  appellee  and  one-third  to  the  appellant. 
— Modified  and  affibmed. 


August  Uehlein,  Appellant,  v.  Sophia  Bukk  et  aL 

Appearance;     want  or  authority:      burden  of  proof.      Where 

1  an  attomej  appears  to  an  action  for  one  of  the  parties,  author- 
ity for  80  doing  is  presumed,  and  the  burden  is  on  the  one 
claiming  want  of  such  authority. 

Judgment:   bbttino  AsmB:  failxtre  to  serve  notiob:  appearance. 

2  Where  one  holds  the  bare  legal  title  to  real  estate  in  trust  for 
another  and  in  an  action  for  damages  a  judgment  is  rendered 
against  the  trustee,  making  the  property  liable  for  the  judg- 
ment, there  being  no  judgment  against  him  personally  or 
against  property  in  which  he  has  a  beneficial  interest,  he  can- 
not have  the  judgment  set  aside  on  the  ground  that  no  notice 
of  the  suit  was  served  on  him,  and  that  an  answer  was  filed 
for  him  by  attorneys  without  authority. 

Appeal  from.  Buchanan  District  Court — Hon.  A.  S.  Blair^ 

Judge. 

Thursday,  April  P,  190a 

Action  in  equity  to  set  aside  a  judgment  and  to  re- 
strain the  sale  of  real  property  thereunder.  Judgment 
for  the  defendants.     The  plaintiff  appeals, — Affirmed. 

Cook  <&  Leach  for  appellant. 

Sansier  <&  Everett  for  appellees. 

Shkrwin,  J. — The  defendant  Sophia  Burk  sued  oreM.. 
A.  Dougherty  for  damages  for  the  sale  of  liquor  to  her 
husband,     Dougherty  was  running  a  saloon  in  a  building: 


April  1903]  Uehlein  v.  Burk.  743 

which  appeared  of  record  to  belbng  to  the  plaintiff  herein, 
and  he  was  made  a  party  defendant  in  the  petition.  He 
was  not  -nerved  with  notice  of  the  suit,  however,  but  an 
answer  was  filed  for  him  by  attorneys,  which  was  after- 
Wards  withdrawn  for  the  stated  reason  that  their  appear- 
ance  was  without  authority.  A  default  was  then  taken 
against  the  plaintiff.  Afterwards  Mrs.  Burk  obtained  a 
judgment  in  her  suit  against  Dougherty,  and  a  judgment 
was  rendered  against  Uehlein,  making  the  property  liable 
for  that  judgment. 

It  is  the  settled  rule  ^n  this  state  that,  where  attorneys 

have  appeared  in  an  action  for  a  defendant,  authority  for 

so  doing  will  be  presumed,  and  that  the  burden  is  upon 

I    APPBARANCB-  ^^^  defendant  to"sho w  that  no  such  authority  in 

th^iy!  bSr-  'act  existed.  Harahey  v.  Blctckmarr^  20  Iowa, 

den  o/proof.  jgj^    ^^  ^j^j^^  ^j^jg  burdeu  has  been  sustained 

in  this  case,  and,  it  being  conceded  that  no  notice  was 
served  upon  the  plaintiff,  we  must  hold  that  the  judgment 
against  him  was  absolutely  void  for  want  of  jurisdiction. 

This  found,  it  is  contended  that  the  plaintiff  is  entitled 
to  have  the  judgment  set  aside  in  equity  as  a  matter  of 
right,  and  without  any  showing  of  prejudice.  A  deter- 
mination of  the  plaintiff's  rights  in  this  respect  re- 
quires a  review  of  some  of  our  cases  which  may  appear 
not  to  be  in  harmony  with  each  other,  or  with  the  con- 
2.  juDOMBirr:  clusiou  reached  in  this  case.  In  the  early  case 
faiiSe  ^  ^'  of  Piggottv.  Addicks.  8  Q.  Greene,  427,  the  ac- 
appearance,  tiou  was  lu  equity  to  sot  aside  a  judgment  ren- 
dered without  service.  A  demurrer  to  the  petition  on  the 
ground  that  it  did  not  "state  that  the  sum  cf  money  for 
which  the  judgment  was  rendered  was  not  due,''  "or  that 
the  judgment  operated  oppressively  upon  the  defendant, 
or  that  he  had  any  defense  at  law,"  wa^  sustained  on  the 
ground  that  "the  door  of  equity  is  only  open  to  such  as 
have  been  or  may  be  injured,  and,  before  chancery  will 
take  jurisdiction,  the  injury   sustained  or  apprehended 
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should  be  clearly  set  forth  in  the  petition."  lit  Cfiven^f  t. 
Campbell^  20  Iowa,  79,  the  judgment  was  teKl  void  for 
want  of  notice,  but  there  it  was  alleged  aiid  proven  that 
the  plaintiff  was  not  liable.  ToffgarC  r,  Wood^  20  Iowa, 
286,  waa^  %Ji  equit*able  action  to  set  aside  the  judgment  for 
want  of  notice,  in  which  it  was  alleged  that  there  was  no 
valid  debt.  The  court  found  that  there  was,  however,  and 
refused  to  grant  the  relief  prayed  because  "the  judgment 
is  not  shown  to  be  unjust  or  oppressive,*'  Bryant  v.  ViU 
liamsj  21  Iowa,  329,  was  also  an  equitable  action  to  set 
aside  a  judgment  because  of  no  notice.  I  The  case  does  nc  t 
show  the  exact  state  of  the  pleadings,  but  it  does  show, 
perhaps,  that  there  was  or  might  be  something  due  from 
the  plaintiff  on  the  claim  which  was  wrongfully  put  into 
a  judgment,  and  it  is  said:  "But  whenever  it  appears 
that  some  amount  is  due  on  the  cause  of  action  upon 
which  the  unauthorized  judgment  was  rendered,  ♦  ♦  ♦ 
the  court  will  retain  and  continue  the  lien  of  the  original 
judgment  for  the  payment  of  such  judgment  as  may 
ultimately  be  rendered  in  the  case,  and,  when  the  pleac^- 
ings  are  properly  framed,  and  the  nature  of  the  cause  of 
action  will  justify  it,  the  court  of  equity  setting  aside  tl  e 
unauthorized  judgment  will  render  such  new  judgment  as 
shall  be  just  and  proper  under  the  proofs  in  the  case." 
In  Parsons  v.  Nutting^  46  Iowa,  404 — an  equity  action — 
the  judgment  was  void,  but  it  was  admitted  that  there 
was  no  defense  to  the  indebtedness  upon  whicli  the  un- 
authorized judgment  was  rendered.  The  relief  was  denied 
on  the  ground  that  he  who  **asks  equity  must  do  equity." 
Oerrish  v*  Uunt^  66  Iowa,  682,  was  also  an  equitable  action 
on  a  void  judgment.  A  good  defense  was  pleaded,  but  no 
indebtedness  was  admitted.  A  demurrer  to  the  petition 
was  sustained  by  the  lower  court.  The  ruljn<>:  was  held 
error,  and  it  is  said  that:  *'Such  a  judgment  will  be  set 
aside,  and  process  thereon  enjoined,  by  chancery.  But 
this  relief  will  not  be  granted  if  it  appear  that  the  party 
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"holding  such  void  judgment  has  a  valid  claim  whereon  it 
was  rendered,  to  which  there  is  no  defense."  The  above 
language  was  approved,  by  implication,  at  least,  in  Oer^ 
/rUh  V.  Seaton^  78  Iowa,  15,  and  in  Jamison  v*  Weaver^  84 
Iowa,  611 — another  case  of  a  void  judgment.  See,  also, 
Bank  v.  Dixouj  105  Iowa  148. 

Of  the  cases  relied  upon  by  the  appellant,  Arnold  v. 
Hawley^  67  Iowa,  818,  was  an  equitable  action  on  a  void 
judgment,  wherein  it  was  claimed  that  the  petition  did 
not  negative  an  indebtedness.     This  court  found  that  it 
diJ,  however,  but  said,  in  substance,  that  it  was  not  neces- 
sary to  so  plead.      This  decision  has  been  followed  since 
in  Henkle  v.  Holmes^  97  Iowa,  695,  and  Spencer  v.  Bems^ 
114  Iowa,  126,  although  in  the  latter  case  the  question 
arose  on  a  motion  to  set  aside  the  judgment.      Way  v. 
Lamb^  15  Iowa,  79,  Dixon  v.  Chraham^  16  Iowa,  810,  and 
Crawford  ei  al.^  v.  White^  17  Iowa,  560,  were  all  cases  where 
motice  had  been  given,  and  the  judgments  were  voidable, 
but  not  absolutely  void.     An  examination  of  the  earlier 
cases  to  which  we  have  called  attention  will  show  quite 
clearly  that  the  precise  point  involved  here,  or  in  the  later 
cases,  which  seem  to  be  in  conflict  with  them,  was  not  in- 
volved because  of  the  fact  that  defenses  were  pleaded,and 
that,  so  far  as  the  language  used  seems  to  establish  a  differ- 
ent rule  from  the  one  later  announced  on  the  precise  ques- 
tion, it  must  be  treated  as  dictum.     In  none  of  the  cases  to 
which  our  attention  has  been  called,  however,  is  the  point 
decided  which  is  involved  here,  as  we  view  it.     In  all  of  the 
former  cases  there  was  a  personal  judgment  against  the 
def endant^,'  which,  in  the  absence  of  anything  appearing  to 
the  contrary,  would   be  presumed  to  be  prejudicial  and 
oppressive.     Here  there  was  no  such  judgment     Not  only 
is  this  true,  but  it  is  affirmatively  shown  that  the  plaintiff 
is  not  the  real  owner  cf  the  property  in  controversy.     He 
has  at  most  only  a  bare  legal  title  held  in  trust  for  the 
Schlitz  Brewing    Company.      Dougherty  negotiated  the 
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purchase  for  either  the  brewing  company  or  himself,  and 
the  brewing  company  furnished  all  of  the  money  that  was 
paid  therefor,  and  took  the  title  in  the  plaintiff.  It  also 
appears  from  the  record  that  at  the  same  time  this  was 
done  Dougherty  and  the  company  entered  into  a  contract 
whereby  the  former  was  to  use  the  building  for  saloon 
purposes,  and  occupy  the  same  so  long  as  he  bought  his 
beer  of  the  brewing  company,  and  in  not  k^ss  than  car-load 
lots.  With  these  facts  before  us,  practically  conceded,  it 
is  evident  that  no  recognized  rule  of  equity  requires  us 
to  set  this  judgment  aside  at  the  instance  of  the  plaintiff. 
There  is  no  judgment  against  him  personally,  nor  against 
any  property  in  which  he  has  a  beneficial  interest,  and  we 
hold  that,  where  there  is  no  personal  judgment,  a. party 
seeking  in  an  equitable  action  to  set  aside  a  voidjudgme.it 
in  rem  must  allege  and  prove  some  equity  in  himself. 
The  judgment  is  affirmed. 


Anjulia  Williams,  Appellee,  v.   Peter  Fahn,  Appellant. 

Marriage  Contract:     annuocent.     Where  either  of  the  parties  to 

1  a  marriage  contract  disooyers  the  other  to  be  of  immoral  char- 
acter lie  may  annni  the  same. 

Bad    Character:     proof   of:     spbcifio    acts.     In  an   action   for 

2  breach  of  marriage  coutract,  where  defendant  pleads  bad  char- 
acter, wliich  was  unknown  at  the  time  of  contract,  proof  of 
specific  acts  of  immorality  is  unnecessary. 

Evidence:     Evidence  in  a  snit  for  breach  of  marriage  contract  con- 

3  tract  considered  and  held  to  support  a  verdict  for  plaintiff. 

Appeal  ironi  Shelby  District  Court, — Hon.  W.  R  GREEy, 

Judge. 

Thitrsdav,  April  9,  1903. 

Action  at  law  to  recover  dama?:e8  on  account  of  breach 
of  marriap;e  contract.  There  was  trial  to  jury,  and  verdict 
and  JudjxmentforplaintiflF,  Defendant  appeals.— j1^'  m?(i» 
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T.  R.  Mockler  for  appellant. 

Lindt  (&  Mynster  and  Cullison  <&  Eohinson  for  appellee. 

Bishop,  0.  J. — Peter  Fahn  lives  at  Earling,  in  Shelby 
county.     He  is  a  widower,  is  seventy- four  years  of  age, 
and  alleged  to  be  wealthy.      Anjulia  Williams  also  lived 
ut  Earling  at  the  time  of  the  occurrences  in  question.    She 
is  forty-five  years  of  age,  has  never  been   married,  and   is 
<leaf  and  dumb.      She  lived  with  her  mother,  and  for  a 
time  the  mother  and  daughter  had  been  engaged  in  the 
performance  of  some  form  of  domestic  service  for  the  ap- 
pellant.    That  the  appellant^,  Peter,  was  impressionable, 
is  admitted;  likewise,  thut  he  was  not  immune.    It  is  said, 
in  eflfect,  that  the  festive  god  spread  his  net,  and  Peter  at 
once  became  entangled  in  its  meshes.    It  is  certain,  in  any 
event,  that  he  proposed  marriage  to  Anjulia,  and  that  she 
yielded,  and  gave  him  her  promise  true.     All  these  mat- 
ters  he  frankly  admits,  and,  as  he  is  the  only  defendant  in 
the  case,  an  intrusive  inquiry  into  the  details  is  unneces- 
sary, would  be  unwarranted,  and  we  forbear.     A  day  or 
two  later,  Peter,  in  company  with  a  prospective  brother- 
in-law,  went  to  the  county  seat  and  procured  a  marriage 
license.    Upon  his  return  to  Earling,  he  called  for  Anjulia, 
and  together  they  went  unattended  to  the  home  of  the 
resident  Catholic  priest,  who  was  requested  to  marry  them, 
lb  seems  that  the  priest  was  stony-hearted,  but  sensible; 
lacking  in  all  touch  of  romance,  but  abounding  in  good 
judgment     He  refused.     Nay,  more;  he  hesitated  not  to- 
call  Peter  an  old  fool,  and  A,njulia  something  worse.     A 
moment  later,  they  left  his  door  as  they  came — the  man, 
with  hot  words  of  advice,  strongly  punctuated, 'ringing  in 
his  ears;  and  the  women,  in  her  affliction,  conscious  only 
that  for  some  unexplained  reason,  to  use  a  familiar  figure 
of  speech,  there  had  occurred  a  slip  "  'twixt  the  cup  and 
the  lip/*    Peter  took  Anjulia  back  to  her  home,  where  he 
left  her  surrounded  by  her  relatives  and  friends.    He  theiv 
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went  to  a  near-by  place  of  public  resort  to  reflects  His 
friends  came,  and,  it  appears,  attempted  to  assuage  his 
disappointment  by  making  many  damaging  statements  to 
him  respecting  the  moral  character  of  Anjulia.  Some  of 
them  went  so  far  even  as  to  charge  that  both  she  and  her 
mother  were  common  prostitutes,  and  were  then  engaged 
in  keeping  a  house  of  prostitution.  Peter  went  out,  and, 
in  respect  of  his  immediate  doings,  the  evidence  goes  no 
farther  than  to  show  that  he  went  at  once  to  his  home, 
tearless  but  resolved.  He  never  returned  to  the  side  of 
-Anjulia,  except  to  say  that  he  would  not  marry  her,  and 
this  action  was  brought  in  consequence  of  the  position  so 
taken  by  him. 

Two  matters  only  of  defense  are  set  up  which  require 
consideration  at  our  hands:  First,  that  after  the  engage- 
ment contract  defendant  discovered  that  plaintiff  was  a 
woman  of  bad  character  and  reputation  for  chastity  and 
morality ;  second,  that  after  the  happening  of  the  matters 
xsomplained  of,  and  before  the  bringing  of  this  action,  he 
made  a  full  and  complete  settlement  with  plaintiflF. 

It  is  correct  doctrine,  most  certainly,  that  where  a 
man  discovers  after  entering  into  a  contract  for  marriage 
— the  rule  is  the  same,  of  course,  the  parties  being  reversed 
a.  Marriage     — that  lus  fiauceo  is  a  womau  of  unchaste  and 

contract:  rh- 

nuumcnt.  immoral  character,  he  may,  at  his  election, 
renounce  the  contract,  and  may  plead  such  fact  in  justifi- 
•cation  of  his  conduct  in  any  court  of  law  or  equity.  The 
principle  involved  is  akin  to  that  upon  which  the  doctrine 
■of  implied  warranty  rests. 

It  is  said  further  that  the  rule  is  not  weighted  down  by 
any  requirement  to  the  effect  that  specific  proof  nolust  be 
made  of  specific  acts  of  unchastity.  It  is  suflScient  if  the 
a,  BADcharac-     woman  is  shown  to  be  of  bad  character  at  the 

ter:  proof  of 

spccfficacts.  time  of  the  contract,  and  that  this  was  un- 
known to  the  defendant  Such  being  the  facts,  he  may 
sever  the  relation  with  impunity.     It  is  manifest  that  tu 
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such  cases  the  doctrine  of  caveat  emptor  can  have  no  ap- 
plication. That  we  correctly  state  the  rules  of  law 
applicable,  surely  no  man  will  question,  and  there  will  be 
none  to  require  a  citation  of  authorities. 

Now,  if  the  tesimony  of  the  witnesses  for  the  defend- 
ant in  this  case  is  to  be  believed,  Anjulia  was  not  in  all 
respects  pure  in  heart  and  clean  of  body;  she  had  not 
kept  herself  unsoiled  or  unspotted  from  the 

3.     BVIDBNCB. 

world.  On  the  other  hand,  »the  witnesses 
called  on  her  behalf  speak  of  her  as  chaste  in  character, 
fair  of  name,  and  fair  of  fame.  Concerning  the  question 
of  defendant's  knowledge  at  the  time  the  contract  was- 
entered  into  respecting  the  moral  character  of  plaintifF,^ 
we  think  it  suflScient  to  say,  without  bringing  forward  the 
details,  that  the  evidence  relating  to  the  situation  of  the 
parties  is  sufScient  to  warrant  a  finding  that  defendant 
had  looked  and  listened,  and  that,  in  a  general  way,  at 
least,  he  acted  advisedly.  From  the  facts  disclosed  by  the 
record,  it  appears  that  he  was  more  or  less  acquainted  with 
her  past  life  and  career;  he  knew  much  of  her  surround- 
ings  and  of  her  habits;  he  was  also  more  or  less  intimately 
acquainted  with  her  associates,  male  as  well  as  female, 
some  of  whom — and  it  is  the  least  that  can  be  said — were 
themselves  afflicted  with  very  delicate  reputations.  We 
are  not  called  upon  to  consider  how  far  excuse  may  be 
made  for  one  who  is  shown  to  have  been  under  the  spell 
and  influence  of  the  divine  passion  at  the  time  of  the  con- 
tract to  such  an  extent  that  reason  is  no  longer  able  to 
remain  on  guard  for  the  protection  of  his  just  rights,  the 
while  his  five  senses — the  endowments  of  nature  as 
weapons  of  defense  and  of  oflfense — combine  together  to 
work  his  undoing.  Such  an  issue  is  not  directly  presented 
by  the  pleadings,  or  made  the  subject  of  argument  by 
counsel.  The  whole  matter  of  the  defense,  as  presented,  was 
submitted  under  proper  instructions  to  the  jury,  whose  ex- 
clusive province  it  was  to  fix  upon  and  declare  the  ultimate 
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facts.  We  cannot  say  that  the  conclusion  reached  was  so 
far  unwarranted  as  to  justify  us  in  disturbing  the  verdict. 

It  is  unnecessary  that  we  rehearse  the  facts  connected 
with  the  alleged  settlement.  It  is  suflScient  to  say  that 
there  was  some  evidence  tending  to  prove  that  a  small 
sum  of  money,  which  admittedly  had  been  paid  by  de- 
fendant to  plaintiff,  was  accepted  by  her  with  the  under- 
standing that  it  was  a  simple  gift,  and  intended  to  enable 
her  to  move  out  of  the  town.  The  jury  found  such  to  be 
the  fact,  and  we  will  not  interefere  with  the  finding. 

We  have  examined  the  many  assignments  of  error 
based  upon  rulings  in  connection  with  the  introduction  of 
evidence  and  upon  the  instructions  given  by  the  court  to 
the  jury.    We  discover  no  prejudicial  error. 

While  it  is  true  that  the  record  presents  much  upon 
which  persuasive  arguments  are  easily  built  up  in  favor  of 
the  several  positions  taken  by  each  of  the  parties,  yet  all 
such  matters  were  incidental  to  the  presentation  of  the 
case  to  the  jury.  Twelve  good  men  and  true  have  looked 
upon  Peter  and  upon  Anjulia,  and  have  solemnly  and  with 
unanimity  declared  the  matters  of  defense  to  be  without 
merit.  By  the  verdict  it  is  also  conclusively  settled  that 
damage  was  actually  done  to  the  feelings  and  the  pros- 
pects of  plaintiff,  and  that  the  monetary  value  thereof 
was  the  sum  of  $1,500;  that  the  defendant,  having  repu- 
diated his  contract,  and  being  without  lawful  excuse  for 
his  heartless  conduct,  resulting  in  the  distress,  physical 
and  mental,  and  the  heart  repinings  of  plaintiff,  should 
accordingly  pay  the  equivalent  thereof  in  money,  the 
amount  of  which  is  fixed  by  the  verdict.  There  appearing 
to  be  no  error  in  the  record,  we  refuse  to  disturb  the  judg- 
ment entered  upon  such  verdict. — Affirmed. 
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ABANDONMENT  TO  ACCRBTION 

ABANDONMENT — See  Streets — Municipal  Corporations. 

ABSTRACT  OP  EVIDENCE— See  Praohob. 

ABSTRACT  OF  TITLE. 

Specific  Defects — Rejection  Of — Waiver. — Where  a  vendor  ot  reat 
estate  agrees  to  furnish,  with  the  deed,  an  abstract  showing 
perfect  title,  the  vendee,  on  examination,  is  not  bound  to  point 
out  the  specific  defects  but  may  reject  it  in  its  entirety,  and  a 
retention  of  the  abstract  for  four  days  for  this  purpose  is  not 
such  delay  as  will  constitute  a  waiver  of  defects. — Lessenlch  v. 
Sellers  et  al.,  314. 

ACCOUNTING. 

Principal  and  Agent — Sale  .of  Principals'  Property — Purchase  by 
Agent. — ^A  trustee  of  an  unincorporated  company,  who  is  also 
constituted  an  agent  of  a  shareholder  for  the  sale  of  his  stock, 
may  purchase  the  same  if  the  sale  is  in  good  faith,  and  he  can- 
not be  compelled  to  account  for  the  subsequent  increase  in 
value.  Evidence  considered  and  held  to  show  a  good  faith  sale 
to  the  agent — Swan  v.  Davenport  et  al.,  46. 

ACCRETION. 

Boundaries— Riparian  Owners — Meandered  Waters — Evidence.— 
The  title  of  abutting  owners  on  waters  which  are  meandered, 
under  the  law  of  this  state,  extends  only  to  high  water  mark, 
and  can  only  be  added  to  by  accretion  or  reliction.  Evidence 
held  insufficient  ui\der  the  rule  to  enlarge  the  area  of  the  abut- 
ting owners  by  accretion. — Carr  v.  Moore  et  al.,  152. 

Application  of  Doctrine^ — A  lake  with  no  defined  shore,  which 
fills  up  and  dries  out  with  the  varying  seasons  and  seldom  ex- 
ceeding five  or  six  feet  5n  depth,  except  in  one  or  two  places 
near  the  shore,  generally  swampy  with  rushes  growing,  led 
solely  by  surface  drainage  and  having  only  a  shallow  outlet,  is 
not  such  a  lake  as  will  admit  of  the  application  of  the  doctrine 
of  accretion  and  reliction. — Iderrik 

Meander  Line* — Meandering  a  body  of  water  does  not  determine 
its  character  and  in  a  strict  sense  a  meander  line  is  not  a 
boundary,  and  where  the  surveyor  meanders  a  body  of  water 
proper  to  be  meandered,  the  abutting  owner  takes  title  to  the 
actual  water  line,  but  if  there  Is  no  body  of  water  correspond- 
ing to  the  meander  line,  the  adjoining  owner  is  limited  by  that 
line  and  his  land   Is  not  extended  by   accretion  or  reliction. 
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ACCORD  AND  Satisfaction  to  Agencit 

ACCORD  AND  SATISFACTION. 

Breach  of  Contract — Discharge  of  Servant. — ^Where  a  servant 
claims  to  have  been  wrongfully  discharged  before  the  expira- 
tion of  his  term  of  service,  payment  and  acceptance  of  amount 
earned  does  not  constitute  an  accord  and  satisfaction,  and  an 
agreement  that  same  shall  be  in  satisfaction  of  all  damages  is^ 
without  consideration. — Walston  v.  F.  D.  Calkins  Co.,  150. 

AOQUIESOENCE— See  Highways— Boundaries. 

ADVERSE  POSSESSION — See  Real  Propertt. 

ADMINISTRATORS — See  Estates  op  Decedents. 

ADJUDICATION — See  Jurisdiction — JuDoimNTS. 

ACTIONS . — See  Removal  of  C auses-^Certior  ari 

Review  of  Act  of  Directors  in  Discharging  an  Official. — The  action 
of  a  board  of  directors  in  discharging  an  official  cannot  be 
reviewed  in  an  action  by  the  official  for  his  salary. — Selley  v. 
Am.  Lubricator  Co.,  591. 

ACTIONS  TO  QUIET  TITLE — See  Real  Property. 

AGENCY. 

Agency  of  Husband — Evidence  Of — Insufficiency. — The  fact  that- 
a  wife  permits  her  husband  to  manage  her  farm  Is  not  suffi- 
cient to  establish  authority  in  him  to  make  an  absolute  sale  of 
the  same.  Evidence  considered  and  found  insufficient  to  estab- 
lish agency  for  the  purpose  of  sale. — Saunders  v.  King  et  al., 
291. 

Action  Against  Contractor  for  Goods  Sold  Subcontractor — 
This  action  is  against  a  contractor  for  goods  sold  and  de- 
livered his  subcontractor;  held,  that  the  evidence  is  of  such 
a  nature  that  the  question  of  the  subcontractor's  agency  for  his 
principal  should  have  been  submitted  to  the  jury. — Jewell, 
Admr.,  v.  Posey,  412. 

Action  to  Recover  Commissions — Exclusion  of  Certain  Testimony 
— Error. — In  an  action  to  recover  commissions  for  the  sale  of 
real  estate,  it  is  competent  to  show  that  the  agent  furnished  a 
purchaser  who  was  ready,  able  and  willing  to  buy  on  the  teniiF 
given  the  agent,  and  that  the  owner  refused  to  sell,  saying  he 
would  rather  pay  the  commission  than  lose  $5.00  per  acre  on 
the  land. — McDermott  v.  Mahoney,  470. 

Conveyance. — Where  a  grantee  entrusts  a  conveyance  to  his 
agent  and  a  mistake  in  description  is  made,  such  mistake  be- 
comes that  of  the  principal,  and  where  it  appears  the  grantor 
relied  on  such  agent  to  draw  the  deed,  equity  will  reform  the- 
same  for  the  grantor. — Barry  v.  Round  et  al.,  105. 

Cuts  In  Price. — ^Where  the  contract  provides  that  the  agent  shair 
stand  cuts  In  price  on  sales  made  by  him,  yet  if  the  sale  is  con* 
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summated  by  the  defendant  at  a  cut  price  fixed  by  it,  tbe  agent 
is  entitled  to  his  full  commission. — ^Davis  v.  Manufacturing 
Co.,  56. 

Breach*  of  Contract — When  Waived  Not  a  Defense. — Where  the 
agent  violates  his    contract,   with   knowledge  of  his  principal, 

'  and  the  right  to  terminate  the  contract  is  not  exercised  and 
the  principal  accepts  the  benefits  of  the  agent's  services,  the 
breach  is  waived  and  cannot  be  pleaded  as  a  defense  to  a  claim 
for  commissions. — Idem, 

Double  Agency — Duty  to  Foreclose — Commissions^ — ^A  real  estate 
broker,  in  making  an  exchange  of  properties,  who  acts  as  the 
agent  of  both  parties  in  bringing  about  the  trade,  must  disclose 
his  dual  agency  to  both,  to  entitle  him  to  a  commission  from 
either. — Casady  v.  Carraher,  500. 

Knowledge  of  Agent. — A  principal  is  bound  by  the  knowledge  of 
his  authorized  agent. — Manson  v.  Simplot,  94. 

Rights  of  Parties  to  Terminate  Employment — Waiver  Of. — On 
learning  of  the  double  agency  the  parties  may  treat  the  em- 
ployment as  terminated  and  avoid  liability,  but  if  they  accept 
the  benefits  of  the  agent's  services  in  completing  the  transac- 
tion they  waive  this  right — Casady  v.  Carraher,  500. 

Ratification — Fraud.-^Where  an  agent  is  authorized  to  loan  and 
collect  money  for  his  principal  and  to  receive  payments  on  the 
sale  of  his  land,  and  after  forging  and  recording  deeds  to  land 
belonging  to  his  principal  by  which  he  acquires  the  apparent 
title,  he  fraudulently  sells  and  conveys  the  same  as  his  own  and 
remits  to  his  principal  money  received  from  that  sale  without 
disclosing  to  him  the  source  from  which  it  is  received;  held, 
that  if  the  principal,  on  learning  the  facts,  fails  to  return  the 
money  to  the  purchaser,  he  ratifies  the  sale  and  is  bound  by 
the  agent's  fraudulent  act. — Russ  v.  Hansen  et  al.,  375. 

Sale  of  Principal's  Property — Purchase  by  Agent. — ^A  trustee  of 
an  unincorporated  company,  who  Is  also  constituted  an  agent 
of  a  shareholder  for  the  sale  of  his  stock,  may  purchase  the 
same  if  the  sale  is. in  good  faith,  and  he  cannot  be  compelled  to 
account  for  the  subsequent  increase  in  value. — Swan  v.  Daven- 
port et  al.,  46. 

Right  to  Commissions. — ^Where  the  agent's  contract  Is  to  solicit 
and  use  his  best  efforts  to  procure  orders  for  the  sale  of  defend- 
ant's machinery,  and  if,  by  reason  of  his  efforts  sales  are  made, 
though  consummated  by  a  general  agent  of  defendant,  he  is 
entitled  to  his  commissions.  And  this  would  be  true  though  the 
agent's  contract  reserved  to  defendant  the  right  to  solicit 
orders  and  make  sales  In  the  same  territory. — Davis  v.  Manu- 
facturing Co.,  56. 

Reliance  on  Agent's  Statements. — ^Where  there  is  actual  fraud, 
the  principal  may  rely  on  the  statements  of  the  agent  until 
something  transpires  to  put  a  reasonably  prudent  person  oa 
inquiry.— Faust  v.  Hosford,  97. 
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8aie  of  Land  on  Commission — Agent's  Authority — Compliance 
With — Waiver — Evidence. — ^Where  a  resident  of  Illinois  author- 
ized an  agent  to  find  a  purchaser  for  his  property,  at  a  stated 
cash  price,  and  the  agent  made  a  contract  of  sale  at  the  price 
named — 150  down,  balance  on  delivery  of  deed  and  abstract — 
the  terms  of  sale  were  not  as  authorized,  and  no  recovery  of  com- 
missions could    be    had    unless  the  conditions  of  payment  and 

.  delivery  of  deed  and  abstract  were  waived  by  defendant.  Evi- 
dence examined  and  held  that  there  was  a  waiver  of  strict  com- 
pliance by  the  agent  in  the  terms  of  the  sale. — Donley  v.  Por- 
ter, 542. 

Silence  of  Agent — Continuation  of  Fraud — Burden  of  Proof. — 
Where  an  actual  fraud  is  committed  upon  the  principal  by  an 
agent,  silence  on  the  part  of  the  agent  amounts  to  a  continua- 
tion and  concealment  of  the  original  fraud,  and  the  burden  is 
on  the  agent  to  show  the  principal's  knowledge  of  the  fraud. — 
Faust  V.  Hosford,  97. 

Sale  of  Personal  Property — Undisclosed  Principal — Liability  of 
Agent — Evidence — instruction.— It  is  the  duty  of  an  agent,  who 
would  avoid  personal  liability  for  the  purchase  of  property,  to 
disclose  his  agency,  and  not  of  the  purchaser  to  discover  it 
Evidence  considered  and  held  sufficient  to  warrant  the  Jury  in 
finding  the  agent  personally  liable  under  the  above  rule. — Fritz 
V.  Kennedy,  628. 

Tax  Deed — When  Agent  May  Acquire  Deed. — One  who  represent- 
ed a  former  owner  for  the  payment  of  taxes  may  acquire  a  valid 
title  under  a  tax  deed,  where  it  appears  the  agency  did  not  exist 
at  the  date  the  tax  for  which  the  land  was  sold  matured  or  at 
the  time  he  acquired  title  and  where  the  sale  was  through  no 
fault  of  the  agent — Bemis  v.  Plato.  127. 

ANNUITY. 

A  provision  in  a  deed  that  "the  grantee  is  to  pay  the  grantor 
the  sum  of  |200  a  year  on  each  and  every  year  during  the 
lifetime  of  the  grantor,  on  January  1st,  and  such  payment  shall 
be  a  lien  on  the  land,"  constitutes  an  annuity,  for  the  payment 
of  which  the  real  estate  stands  as  security. — Nehls,  Ex'r.,  v. 
Sauer  et  al.,  440. 

Apportionment  of  an  Annuity. — Where  an  annuitant  dies  prior  to 
the  date  of  payment  of  the  annuity,  the  executor  cannot  com- 
pel an  apportionment  and  pro  rata  payment  for  the  year. — Idem, 

APPEARANCE. 

Want  of  Authority— Burden  of  Proof.— Where  an  attorney  ap- 
pears to  an  action  for  one  of  the  parties,  authority  for  so  doing 
is  presumed,  and  the  burden  is  on  the  one  claiming  want  of 
such  authority.— Uehlein  v.  Burk  et  al.,  742. 

APPEAL. 

Assignment  of  Error  in  Equity— Cliange  of  Venue.— Any  ruling  of 
the  trial  court  which  Involves  the  right  to  a  hearing  on  the 
merits  must  be  specially  assigned  in  an  equitable  as  in  a  law 
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action  to  b^  reviewed  on  appeal.  A  ruling  on  a  motion  for 
change  of  venue  must  be  so  assigned  to  be  considered. — ^Les- 
senich  v.  Sellers  et  al.,  314. 

Motion  fop  New  Trial. — ^Under  Code  section  4106  an  appeal  may 
be  considered,  although  no  motion  for  a  new  trial  was  filed  in 
the  lower  court.— School  District  v.  Sweamgin  et  al.,  702. 

Judgment. — ^An  abstract  or  a  memoranda  of  the  amount  of  a 
judgment,  entered  upon  the  Judgment  docket,  is  not  proper 
evidence  of,  nor  does  it  constitute  a  Judgment  from  which  an 
appeal  will  lie.— Kennedy  v.  Citizens*  National  Bank,  123. 

Where  the  city  council  in  estimating  the  benefits  to  pn^erty  for 
the  purpose  of  a  special  assessment  makes  an  error,  the 
remedy  is  not  an  injunction  to  avoid  the  assessment,  but  an  ap- 
peal to  the  district  court.— Railway  Co.  v.  Lindquist  et  al.,  144 

ARGUMENT — See  Praotioe. 

ARREST. 

Murder — Degree  of  Force  Allowed. — ^An  officer  in  making  an  ar- 
rest is  permitted  to  use  no  more  force  than  to  him,  acting  as  an 
odinarily  prudent  person  would  under  like  circumstances, 
seems  reasonably  and  apparently  necessary  to  effect  the  arrest, 
and  proof  of  the  absolute  necessity  for  the  force  used  is  not 
required.— State  v.  Phillips,  652. 

Murder. — In  the  prosecution  of  an  officer  for  murder,  who  struck 
on  the  head  and  fatally  injured  the  deceased  while  making  an 
arrest,  it  was  shown  that  deceased  had  an  exceedingly  thin  skull, 
and  there  was  evidence  that  force,  which,  if  applied  to  an  or- 
dinary head  would  cause  no .  serious  injury,  might  have  pro- 
duced a  fracture  of  deceased's  skull,  it  was  for  the  Jury  to  de- 
termine whether  defendant  used  more  force  in  making  the 
arrest  than  was  permissible. — Idem, 

ASSAULT    WITH   INTENT   TO   COMMIT   RAPE— See   Rape- 
Criminal  Law  Evidence. 

ATTACHMENTS — See  Garnishment. 

ATTACHMENT. 

Partnership  Claim — Garnishment  of  Individual  Interest. — The  in- 
dividual interest  of  a  partner  in  a  firm  debt  cannot  be  reached 
by  garnishment  in  a  court  having  no  power  to  acquire  Jurisdic- 
tion of  the  partnership  or  determine  the  interests  of  the  part- 
ners.— Hoaglln  V.  Henderson  &  Co.,  720. 

Written  Agreement  Held  a  Bailment  Not  a  Conditional  Sale. — An 
agreement  that  one  shall  have  the  possession  and  use  of  per- 
sonal property  on  condition  that  he  pay  one-half  the  purchase 
price,  and  compensation  for  the  iise  of  the  other  Tindlvided  one- 
half  and  a  share  in  the  profits  of  such  one-half  If  the  purchase 
price  is  not  paid,  and  in  event  same  is  not  paid  then  for  use  of 
the  entire  property,  constitutes  a  contract  of  bailment  and  not 
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a  conditional  sale,  and  in  default  of  payment  of  the  one-half  of 
,  the  purchase  price  the  party  thus  obtaining  the  possession  ac- 
,       quires  no  interest  therein  subject  to  attachment  and  sale  at  the 

suit  of  a  creditor. — Donnelly  v.  Mitchell,  Shf.,  432. 

Previous  Sale  of  Goods — Retention  of  Possession  by  Owner. — The 
property  of  a  wholesale  fruit  dealer  was  transferred  to  a  credi- 
,       tor  by  an  unrecorded  written  instrument,  and  a  portion  of  it 
^      actually  delivered.    It  was  agreed  that  the  balance  should  re- 
j      main  in  the  custody  of  the  creditor's  agent,  to  whom  keys  to 
the  building  were  delivered.     In  his  temporary  absence,  em- 
ployes of  the  debtor,  ignorant  of  the  transaction,  opened  the 
place  of  business,  and  thereafter  the  sheriff  levied  an  attach- 
ment for  another   creditor   on   the   remaining  property.    Held, 
there  was  no  such  retention  of  actual  possession  by  the  debtor 
as  would  support  the  attachment  under  Code,  section  2906. — 
Peycke  Bros.  v.  Hazen,  641. 

ATTORNEYS. 

Proceeding  to  Recover  Fees — Garnishment — Equitable  Assign- 
ment.— ^Where  an  attorney  claims  a  portion  of  the  proceeds  or 
a  collection  as  due  him  for  services  by  virtue  of  an  equitable 
assignment,  he  cannot  reach  the  same  in  the  hands  of  a  third 
party  by  garnishment. — Kerr  v.  Kennedy,  239. 

BAIL. 

Deposit  in  Lieu  of  Bond — Return  Of — Appeal  Bond — Release  of 
Surety. — ^Where  defendant,  upon  arrest,  makes  a  deposit  of 
money  under  the  statute  equal  to  and  in  lieu  of  a  bail  bond, 
and  upon  conviction  takes  an  appeal  and  furnishes  the  required 
bond,  the  deposit  should  be  returned;  and  Immediately  upon 
return  of  such' deposit  the  surety  on  the  appeal  bond  may  sur- 
render the  defendant  and  be  released  from  liability,  without, 
a§  a  condition  for  his  exoneration,  procuring  a  return  of  a 
sufficient  amount  of  such  deposit  to  pay  the  costs  of  prosecu- 
tion taxed  to  defendant.  See  Code  sections  5524,  5526  and  5530. 
— State  V.  Anderson,  711. 

Deposit  by  Third  Party. — Code  section  5524  does  not  contemplate 
the  deposit  of  money  by  a  third  party  In  lieu  of  a  bond,  and 
where  this  is  done,  defendant  is  not  entitled  to  a  discharge 
from  custody,  nor  has  the  state  or  county  any  right  to  recover 
the  same  when  diverted  from  the  purpose  for  which  It  was 
deposited . — Idem. 

BAILMENT. 

Duty  of  Bailee — Ordinary  Care.— A  pledgee  of  property  is  bound 
to  use  ordinary  care  and  diligence  to  preserve  the  things 
pledged,  and  In  the  exercise  of  ordinary  care  Is  governed  by  the 
character  of  the  property  pledged  and  his  means  for  preserving 
the  same.— Loomis  v.  Relmers  et  al.,  169. 

Replevin— Failure  of  Bailee  to  Defend— Liability  Of.— Where  the 
subject  of  a  bailment  Is  replevied  and  the  bailee  fails  to  de- 
fend after  consulting  an  attorney  and  being  advised  that  he  had' 
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no  defense,  he  has  exercised  the  care  of  an  ordinarily  prudent 
man  and  Is  not  liable  for  the  loss  of  the  property,  though  the 
replevin  action  may  have  been  barred. — Idem, 

Conditional  Sale — Attachment. — An  agreement  that  *one  shall 
have  the  possession  and  use  of  personal  property  on  condition 
that  he  pay  one-half  the  purchase  price,  and  compensation  for 
the  use  of  the  other  undivided  one-half  and  a  share  in  the 
profits  of  such  one-half  if  the  purchase  price  is  not  paid,  and  in 
event  same  is  not  paid  then  for  use  of  the  entire  property/  con- 
stitutes a  contr9.ct  of  bailment  and  not  a  conditional  sale,  and 
in  default  of  payment  of  the  one-half  of  the  purchase  price  the 
party  thus  obtaining  the  possession  acquires  no  interest  therein 
subject  to  attachment  and  sale  at  the  suit  of  a  creditor. — Don- 
nelly v.  Mitchell,  Shf.,  432. 

BANKS. 

Taxation — Government  Bonds. — In  determining  the  value  of 
shares  of  stock  in  a  national  bank  for  the  purpose  of  taxation. 
United  States  government  bonds  owned  by  the  bank  may  be 
considered. — National  Bank  v.  City  of  Burlington  et  al.,  696. 

Oitcrlmination  Against  National  Banks. — The  method  of  taxation 
of  national  banks  is  substantially  the  same  as  that  provided  for 
state  and  savings  banks,  and  the  fact  that  government  bonds 
owned  by  a  national  bank  are  to  be  considered  in  estimating 
the  value  of  its  shares  of  stock  for  taxation,  while  a  private 
bank  is  to  be  assessed  on  its  moneys  and  credits  after  making 
certain  deductions,  including  government  bonds  owned  by  it, 
amounts  to  a  distinction  in  the  method  of  taxation  and  not  a 
discrimination  against  national  banks. — Idem, 

BANKRUPTCY. 

Action  for  Conversion  of  Property — Insolvency — Fraud  of  Mort- 
gagor.— In  an  action  to  set  aside  a  mortgage  given  by  a  bank- 
rupt within  four  months  prior  to  filing  petition  in  bankruptcy, 
it  must  be  shown  not  only  that  the  mortgagee  knew  or  had 
cause  to  believe  the  bankrupt  insolvent,  but  that  the  mortgage 
was  given  to  delay  creditors. — Deland  v.  Miller  S.  Cheney  Bank, 
368. 

Preference  of  Creditors — Knowledge  of  Debtor's  Insolvency. — The 
.  provision  of  the  bankruptcy  law  relating  to  the  preference  of 
creditors  within  four  months  from  date  of  filing  the  petition  in 
bankruptcy  applies  only  where  the  creditor  knows  or  has  rea« 
•  sonable  cause  to  believe  the  debtor  insolvent,  and  this  is  a  ques- 
tion of  fact. — Idem. 

Withholding  Mortgage  from  Record — Agreement  to  Withhold — 
Prejudice. — A  preference  mortgage  is  not  invalid  as  to  other 
creditors  simply  because  unrecorded,  but  there  must  be  a  show- 
ing that  it  was  withheld  from  record  by  agreement  or  that  pre- 
judice arises  from  failure  to  record  same. — Idem, 

Cancellation  of  Mortgage — Funds  in  Hands  of  Trustee. — Before 
a  trustee  in  bankruptcy  can  set  aside  a  mortgage  given  by  a 
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bankrupt  he  must  show  that  the  funds  in  his  hands  are  Instifli- 
clent  to  satisfy  the  claims  of  creditors. — Idem. 

BILLS  AND  NOTES, 
intoxicating  Liquors — Consideration  for  Consent — Public  Policy* 
— A  note  given  In  consideration  of  the  execution  of  a  written 
statement  of  cansent  to  the  establishment  of  a  saloon,  as  re- 
quired by  section  17,  chapter  62,  laws  of  the  Twenty-Fifth  Gen- 
eral Assembly,  is  void  as  against  public  policy.— Greer,  Hawes 
&  Co.  V.  Severson  et  al.,  84. 

Sureties — Drawer — Waiver  of  Defenses. — ^Where  a  note  signed  by 
sureties  recited  that  the  "drawers"  and  indorsers  waived  all 
defenses  on  the  ground  of  "any"  extension  of  time  of  payment, 
the  word  "drawers"  did  not  apply  to  either  the  payee  or  In- 
dorsers but  should  be  construed  as  designating  the  original 
promiser  and  sureties.— Winnebago  State  Bank  v.  Hustel,  115. 

Same — Extension  of  Payment — Waiver  of  Defenses. — ^The  word 
"any'  before  "extension"  in  relation  to  the  time  of  payment  of 
a  note  Is  equivalent  to  "every,"  and  the  provision  is  a  waiver 
of  defenses  in  case  of  more  than  one  extension. — Idem, 

Renewal  of  Promise  to  Pay — Suspension  of  Statute  of  Limitations. 
—A  letter  stating  "I  cannot  tell  where  I  can  get  money  enough 
to  pay  the  note,  but  as  true  as  God,  I  will  send  it  as  soon  as  I 
can  get  it"  is  a  renewed  promise  in  writing  to  pay,  and  sus- 
pends the  statute  of  limitations. — Jenckes  v.  Rice  et  al.,  451. 

Promissory  Note— Effect  of  Conditional  Payment. — ^An  instrnment 
which  promises  to  pay  a  certain  sum  of  money  but  contains 
the  express  condition  that  it  shall  be  "void  and  nonpayable"  on 
the  happening  of  a  certain  condition,  is  not  a  promisssory  note- 
but  a  contract  of  indemnity,  and  in  an  action  thereon  it  is  nec- 
essary to  allege  and  prove  actual  damages. — Idem. 

BREACH  OF  PROMISE  OF  MARRIAGE. 

Marriage  Contract — Annulment. — Where  either  of  the  parties  to- 
a  marriage  contract  discovers  the  other  to  be  of  immoral  char- 
acter he  may  annul  the  same. — Williams  v.  Fahn,  746. 

Bad  Character — Proof  Of — Specific  Acts.— In  an  action  for  breach 
of  marriage  contract,  where  defendant  pleads  bad  character, 
which  was  unknown  at  the  time  of  contract,  proof  of  specific 
acts  of  immorality  Is  unnecessary. — Idem. 

Evidence. — Evidence  In  a  suit  for  breach  of  marriage  contract 
considered  and  held  to  support  a  verdict  for  plaintiff. — /dem. 

BO  U  N  D  A  R I E  S— See  Accretion — Waters. 

Erection  of  Fence — Acquiescence — Limitation. — ^Where  a  division 
line  has  been  definitely  marked  by  the  erection  ,of  a  fence 
which  has  been  recognized  by  the  adjoining  owners  as  the 
division  line  In  the  cultivation  of  the  land  and  maintenance  of 
the  fence  for  more  than  ten  years,  such  line  so  established  Is 
the  division  line  between  the  tracts. — Lawrence  v.  Washburn, 

109. 
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Ckwemment  Boundary  Linos — Proof  Of — Fiold  Notos,  EtCd — ^In  de- 
termining the  original  govemment  lines  and  comers,  where 
they  are  in  dispute,  courses,  distances,  measurements,  plats 
and  field  notes  must  all  yield  to  the  comers  established  by  the 
original  govemment  surveyors. — Rowell  v.  Weinemann  et  al., 
256. 

Designation  of  Lines  by  Vendor — Estoppei. — ^Where  the  owner 
points  out  the  lines  and  ccMmers  to  <me  who  purchases,  relying 
on  the  boundaries  so  designated,  the  vendor  is  estopped  from 
denying  such  location  of  the  lines. — Idem, 

Riparian  Owners — Meandered  Waters — Accretion  and  Reiiction — 
Evidenced — ^The  title  of  abutting  owners  on  waters  which  are 
meandered,  under  the  law  of  this  state,  extends  only  to  high 
water  marls,  and  can  only  be  added  to  by  accretion  or  reliction. 
Evidence  held  insufficient  under  the  rule  to  enlarge  the  area  of 
the  abutting  owners  by  accretion. — Carr  v.  Moore  et  al.,  152. 

Meander  Line. — Meandering  a  body  of  water  does  not  determine 
its  character  and  in  a  strict  sense  a  meander  line  is  not  a 
boundary,  and  where  the  surveyor  meanders  a  body  of  water 
proper  to  be  meandered,  the  abutting  owner  takes  title  to  the 
actual  water  line,  but  if  there  is  no  body  of  water  correspond- 
ing to  the  meander  line,  the  adjoining  owner  is  limited  by  that 
line  and  his  land  is  not  extended  by  accretion  or  reliction. — 
Idem, 

Highways — Reiocation — Acquiescence. — ^Where  a  legally  laid  out 
highway  has  served  for  over  twenty-five  years  to  mark  the  di- 
vision line  between  abutting  land  owners,  and  each  constructed 
highway  fences  in  accordance  therewith  and  otherwise  im- 
proved their  property  with  respect  thereto,  and  in  conjunction 
with  the  general  public  acquiesced  in  the  use  of  such  highway, 
one  of  the  parties  cannot  thereafter  question  the  correctness  of 
its  location  or  compel  its  removal  to  correspond  to  a  subse- 
quent  survey. — Buch  et  al.  v.  Flanders.  164. 

Plat  and  Field  Notes — Evidence  Sufficient  to  Overcome  Same. — 
The  evidence  in  an  action  to  quiet  title  and  determine  the 
original  government  Hues  and  comers  of  a  fractional  subd^ 
vision,  examined  and  held  sufficient  to  overcome  the  presumn- 
tion  arising  from  the  recitals  in  the  plat  and  field  notes  made 
by  the  govemment  surveys,  that  the  comers  and  lines  were 
established  at  points  other  and  different  from  those  recognized 
bv  the  owners  at  the  time  the  action  was  brought. — Rowell  f . 
Clark  et  al.,  299. 

Establishment  bv  Acquiescence. — Acquiescence  in  a  marked 
boundary  line  is  some  evidence  that  it  is  the  true  line,  and 
though  possession  up  to  such  line  was  originally  taken  by  mis- 
take, yet  acquiescence  therein  as  the  tme  boundary  for  the 
statutory  period  will  result  in  its  establishment  under  the  doc- 
trine of  adverse  possession. — O'Callaghan  v.  Whisenand,  566. 

Construction  of  Buildinq  Along  Portion  of  Line. — ^Where  a 
boundary  line  is  conceded  to  be  a  straight  line,  the  construction 
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of  a  building  along  a  portion  of  itn  distance  amounts  to  a  recog- 
nition of  the  entire  line  and  a  claim  to  all  the  land  bounded  by 
it—Idem. 

CARRIERS. 

Passengers — When  Relation  Exists. — ^If  one  rides  on  a  special 
excursion  train  in  good  faith,  believing  that  the  conductor 
knows  that  he  is  not  a  member  of  the  excursion  but  that  he 
has  the  right  to  accept  him  as  a  passenger,  and  the  conductor 
does  so  accept  him,  the  relation  of  carrier  and  passenger  is 
established. — Pitzgibbon  v.  Railway  Co.,  261. 

CERTIORARI. 

Review  of  Illegal  Acts  of  City  OfTicers. — Certiorari  is  the  proper 
remedy  to  review  the  proceedings  where  the  officials  of  a  mu- 
nicipal corporation,  acting  judicially,  are  without  jurisdiction, 
or  are  otherwise  acting  illegally. — Moore  v.  Council  of  Perry, 
423. 

Review  of  Error  of  Assessement  Board. — Certiorari  will  not  He  to 
review  alleged  error  of  a  local  board  of  equalization  In  raising 
an  assessment,  as  there  is  an  adequate  remedy  provided  by  ap- 
peal.— Ferguson  &  Son  v.  Board  of  Review,  338. 

CHALLENGES — See  Jurors. 

CIGARETTES — See  Inter  State  Commerce. 

CITIES  AND  TOWNS— See  Municipal  Corporations. 

CIRCUMSTANTIAL  EVIDENCE — See  Criminal  Law  Evidbncb. 

COMMISSIONS— See  Agency. 

CONDEMNATION  PROCEEDINGS— See  Railroads. 

CONSPIRACY. 

Tort. — ^Where  a  tort  may  have  been  committed  by  one  or  more 
independent  of  any  conspiracy,  the  allegation  of  conspiracy  is 
immaterial,  and  a  recovery  may  be  had  for  the  tort  against 
those  participating,  but  if  all  are  liable  the  combination  must 
be  shown. — Young  v.  Gormley,  546. 

CONSTITUTIONAL  LAW. 

Railroads — Spur  to  Mine — Public  Way. — Code  section  2028  pro- 
viding for  the  etablishment  of  a  highway  over  the  land  of  an- 
other, and  section  2031  providing  Tor  the  construction  of  a  rail- 
way to  a  quarry  or  mine,  are  to  be  construed  together,  and  it 
is  only  when  a  highway  has  been  established  under  the  first 
section  that  a  railway  can  be  constructed  thereon  under  the 
second  and  when  so  constructed  it  becomes  a  public  way,  and  is 
not  in  violation  of  the  constitution  prohibiting  the  condemna- 
tion of  land  for  private  purposes. — Morrison  v.  Coal  Co.  et  al., 
705. 

CONSIDERATION — See  Mortgages. 
CONTINUANCE — See  Practice. 
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CONTRACTS. 

Action  for  Personal  Services — Empioyment  by  Corporation — Evi- 
dence Of. — Where  plaintiff  seeks  to  recover  for  personal  ser- 
vices under  an  alleged  contract  with  the  board  of  directors  of 
defendant  company,  evidence  of  how  he  came  to  be  identified 
with  defendant  and  of  his  employment  prior  to  the  alleged  con- 
tract, while  insufficient  to  establish  the  contract,  is  admissible 
as  part  of  the  history  of  the  transaction  and  explanatory  of 
what  follows. — Selley  v.  Am.  Lubricator  Co.,  591. 

Breach — When  Waived  Not  a  Defense. — Where  the  agent  violates 
his  contract,  with  knowledge  of  his  principal,  and  the  right  to 
terminate  the  contract  is  not  exercised  and  the  principal  ac- 
cepts the  benefits  of  the  agent's  services,  the  breach  is  waived 
and  cannot  be  pleaded  as  a  defense  to  a  claim  for  commissions. 
— Davis  V.  Manufacturing  Co.,  66. 

Consideration — Parol  Evidence. — ^Where  the  consideration  upon 
which  a  contract  rests  is  clearly  stated  in  the  instrument,  it 
cannot  be  altered  by  parol  evidence. — Lane  v.  Richards,  24. 

Construction  Of — Warranty. — ^Defendant  contracted  to  paper  cer- 
tain rooms  as  follows:  "Walls  to  be  washed  or  sized  with  good 
strong  glue,  as  necessary  to  insure  that  paper  will  remain  fast  . 
to  the  wall."  The  contract  also  provided  that  the  work  should 
be  done  in  a  good  and  workmanlike  manner.  Held,  not  to  con- 
stitute a  warranty  that  the  paper  would  remain  fast,  but  that 
defendant  should  use  the  method  most  likely  to  produce  desired 
results. — School  District  v.  Sweamgin  et  al.,  702. 

CExemption  From  Liability  For  Fire. — ^A  railway  company  may  con- 
tract for  an  exemption  from  liability  for  fire  caused  by  the 
operation  of  its  trains,  to  property  located  upon  its  right  of 
way. — Kennedy  Bros.  v.  Iowa  State  Ins.  Co.,  29. 

Joint  or  Several  Liability — Voluntary  Payment — Contribution. — 
A  contract  for  the  sale  of  a  stallion  provided  "the  undersigned 
subscribers,  who,  wishing  to  improve  their  stock,  agree  to  pay 
McLaughlin  Bros.  |100  for  each  share  of  stock  In  said  stallion. 
Capital  stock  |3,000.  Number  of  shares  30,"  held  to  be  a  sev- 
eral contract,  and  subscribers  who  voluntarily  paid  the  shares 
of  others  in  default  could  not  recover  from  them  the  amounts 
so  paid. — McArthur  v.  Board,  562. 

Unauthorized  Contract — Refusal  to  Perform — Damages. — Where 
the  husband  makes  an  unauthorized  contract  of  sale  of  the 
wife's  property  and  she  refuses  to  ratify  it,  there  can  be  no  re- 
covery of  damages  for  refusal  to  perform  same. — Saunders  r. 
King  et  al,  291. 

"When  Personal  Contract — Advancement  of  Funds  By  One  Party- 
Rights  of  Representatives. — ^Where  a  contract  provides  that  if 
1  one  of  the  parties,  in  the  exercise  of  his  own  Judgment,  shall 
advance  money  to  be  used  in  a  Joint  enterprise,  and  the  other 
guarantees  its  repayment,  the  same,  in  the  absence  of  a  pro- 
vision that  such  right  of  payment  shall  survive  is  a  personal 
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contract  which  death  terminates,  and  payments  made  by  his 
personal  representatives  cannot  be  recovered. — Lane  v.  Rich- 
ards, 24. 

OONTRffiUTlON — See  Contkacts. 

CONVEYANCES. 

Refornnation  of  Deed — Mistake  of  Grantee's  Agent — Principaf 
Bound  By — Evidence. — ^Where  a  grantee  of  land  entrusts  the 
conveyance  to  another  as  his  agent  and  the  agent  maizes  a  mis- 
take in  the  description,  such  mistake  becomes  that  of  the  prin- 
cipal, and  where  it  appears  that  the  grantor  relied  on  the  agent 
to  draw  the  deed,  equity  will  reform  the  same  for  the  grantor. 
Evidence  considered  and  held  to  establish  a  mistake  in  the  des- 
cription.— Barry  v.  Rownd  et  al.,  105. 

Equity  May  Decree  Cancelation. — ^Where  the  court  has  Jurisdic- 
tion of  the  parties,  equity  may  decree  a  cancellation  of  a  deed 
though  the  land  is  situated  in  another  state. — Barrlnger  v.  Ry- 
der, 121. 

Want  of  Consideration — Setting  Aside. — ^A  conveyance  to  a  surety 
by  one  not  liable  on  the  note,  in  consideration  that  he  substi- 
tute his  individual  note  for  the  one  on  which  he  is  surety,  will 
be  set  aside  for  want  of  consideration. — Idem. 

CORPORATIONS. 

Action  for  Conversion — Corporate  Stock — Sale  to  Members — Ap- 
plication of  Proceeds — Partnership. — The  fact  that  certain  mem- 
bers of  a  corporation  Jointly  purchase  corporate  stock  of 
another  member,  the  only  object  being  to  increase  the  value 
of  their  respective  interests  and  aid  in  disposing  of  the  corpor- 
ate property,  does  not  constitute  such  purchasing  members  a 
partnership,  and  one  of  them  coming  into  possession  of  the- 
proceeds  of  such  sale  is  not  precluded  on  that  ground  from  ap- 
plying a  portion  to  the  payment  of  indebtedness  due  from  the 

seller  to  him.— Loetscher  v.  Dillon,  202. 

• 

Same — Trust  Fund. — Nor  will  the  proceeds  of  such  sale.  In  the- 
hands  of  one  of  the  purchasers,  where  there  are  no  limitations^ 
regarding  Its  expenditure,  constitute  a  trust  fund,  even  though 
the  stock  at  the  time  of  the  sale  In  fact  belonged  to  one  of  the 
purchasing  members. — Idem. 

Assessment  on  Stock — Abandonment — Evidence. — Failure  of  nlaln-^ 
tifr  to  pay  an  assessment  on  the  stock  to  which  he  was  entitled, 
prior  to  Its  issuance  to  him,  did  not  constitute  abandonment 
of  his  right  to  the  same,  and  defendant  acnuired  no  right  on 
tioroimt  thereof  except  to  hold  the  stock  subject  to  a  lien  for 
the  assessment  paid  by  him.    Evidence  considered. — Idem 

Contract  of  Employment  Shown  by  Parol — When. — A  contract  of 
onaployment  by  a  corporation  may  be  shown  by  parol  evidence 
where  the  minutes  of  the  meeting  of  directors  fail  to  disclose^ 
tJie  employment. — Selley  v.  Am.  Lubricator  Co.,  591. 
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Distribution  of  Shares. — ^The  fact  that  defendant  was  trustee  of 
the  stock  for  distribution  did  not  justify  him  in  refusing  to  issue 
to  plaintiff  his  share  on  the  ground  that  plaintiff  refused  to  ac- 
count for  that  portion  of  the  proceeds  of  the  sale  applied  to  his 
own  debt  due  from  the  seller. — Loetscher  v.  Dillc^,  202. 

8tocl(8 — Measure  of  Damages* — ^When  corporate  stock  which  haa 
no  fixed  market  value  is  improperly  withheld  by  one  against 
the  demands  of  the  owner  for  a  transfer  and  is  converted  into 
money  by  a  sale  of  the  corporate  property,  the  owner  may  re- 
cover the  full  amount  of  the  proceeds  of  the  sale,  with  inter- 
est at  six  per  cent.,  from  date  of  its  payment. — Idem, 

Sale  of  Corporate  Property — Proceeds  of  Converted  Stocl(. — On 
a  sale  of  the  corporate  property,  the  shareholder  whose  stock 
has  been  thus  converted  is  entitled  to  the  full  amount  for 
which  it  was  sold. — Idem, 

Discharge  of  OfTiclai  by  Directors — Recovery  of  Salary — instruc- 
tion.— ^Where  a  board  of  directors,  acting  within  the  scope  of 
its  power  and  for  good  cause,  discharges  an  officer  of  the  cor- 
poration, no  recovery  for  the  time  subsequent  to  the  disrharge- 
should  be  allowed  and  the  Jury  should  be  so  instructed. — Selley 
V.  Am.  Lubricator  Co.,  591. 

Review  of  Act  of  Directors  in  Discharging  an  Official. — ^The  action 
of  a  board  of  directors  in  discharging  an  official  cannot  be  re- 
viewed in  an  action  by  the  official  for  his  salary. — Idem. 

COSTS. 

Judgment — Tender. — ^A  prayer  for  general  equitable  relief  is 
broad  enough  to  authorize  judgment  against  defendant  for  the 
amount  paid  down  on  an  unauthorized  contract,  but  where  a 
tender  of  the  amount  of  the  Judgment  was  made,  both  before 
and  after  suit,  no  costs  should  be  taxed  to  defendant. — Saun- 
ders V.  King  et  al.,  291. 

Money  deposited  in  lieu  of  a  bail  bond  cannot  be  subjected  to  the 
payment  of  costs  of  prosecution. — State  v.  Anderson,  711. 

CRIMINAL  LAW — See  Embezzlement — Lewdness  — M aucious 

MlSCHIEP MUKDER RaPE — SEDUCTION INTOXIOATINO  LiQUOR 

— ^Evidence. 
AfTectlon  for  Accused. — ^In  a  prosecution  for  seduction,  the  testi- 
mony of  prosecutrix  that  she  entertained  an  affection  for  the 
accused  and  was    willing  to  become  his  wife    is  admissible. — 
State  V.  Bums,  663. 

Leading  Questions. — Permitting  the  prosecutrix  in  an  action  for 
seduction  to  answer  leading  questions  is  largely  discretionary 
with  the  court,  who  Is  governed  by  the  nature  of  the  issue,  age, 
experience  and  intelligence  of  the  witness. — Idem* 
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Book  Entries — Inadmissibility. — In  a  prosecutton  for  embezzle- 
ment tbe  entries  on  a  check  stub  and  a  cash  book  are  inadmissi- 
ble against  defendant,  where  there  is  no  evidence  that  he  is  re- 
sponsible for  or  had  knowledge  thereof. — State  v.  Ames,  680. 

Corroboration. — Bridence  in  an  action  for  seduction  considered, 
and  held  to  corroborate  the  prosecuting  witness  sufficiently  to 
sustain  a  verdict  of  guilty. — State  v.  Bums,  663. 

Circumstantial — Instruction. — On  a  prosecution  for  maintaining  a 
liquor  nuisance,  the  evidence  is  discussed  and  held  not  circum- 
stantial, and  to  require  no  special  instruction  on  circumstan- 
tial evidence. — State  v.  Stevens  et  al.,  675. 

Intoxieating  Liquor. — Possession  of  intoxicating  liquor  is  pre- 
sumed unlawful  in  the  absence  of  a  showing  to  the  contrary. — 
JOetiu 

l.ewdness^lntent — Other  Offenses.— On  a  prosecution  for  lewd- 
ness, where  the  defendant  admits  in  open  court  and  before  the 
jury  that  if  the  facts  charged  were  in  fact  done  they  were  de- 
signedly done,  it  is  error  to  admit  evidence  of  other  similar 
acts  done  in  the  presence  of  other  parties  for  the  purpose  of 
showing  intent. — State  v.  Vance,  685. 

Murder. — The  whole  evidence  in  the  case  considered  and  summar- 
ized in  the  opinion  and  held  to  support  the  verdict  of  murder 
in  the  second  degree. — State  v.  Dennis,  688. 

Conduct  of  Defendant — Identification  of  Assailants — Evidence.-* 
Evidence  of  the  conduct  of  defendant  when  In  the  presence  of 
his  victim,  together  with  what  was  said  by  the  latter,  is  compe- 
tent, and  where  defendant  and  his  co-conspirator  testify  that 
the  party  assaulted  did  not  identify  them  as  his  assailants,  and 
generally  as  to  what  was  said  and  done  by  him,  it  is  competent 
for  the  state  on  rebuttal  to  show  by  other  witnesses  what  was 
there  said  and  done  by  the  assaulted  party. — Idem, 

Malice — Premeditation — Evidence. — ^Evidence  on  the  question  of 
malice  and  premeditation  held  sufficient  to  warrant  submitting 
to  the  Jury  the  question  of  murder  in  the  first  degree. — Idem. 

Statements  and  Acts  of  Co-Defendant — When  Admissible. — De- 
fendant and  another  employe,  with  whom  he  was  jointly  in- 
dicted, were  discharged  and  one  D  put  in  their  place.  There 
was  evidence  that  during  a  quarrel  with  the  foreman  defend- 
ant had  said  he  was  going  to  whip  the  man  put  in  his  place 
for  running  him  out  of  a  job;  also  that  defendant  and  the 
other  discharged  employe  lingered  about  the  place  where  de- 
ceased was  assaulted  until  late  in  the  evening.  Held,  that  evi- 
dence that  the  other  employe  had  made  similar  threats  was  ad- 
missible to  support  the  theory  of  the  state  that  defendant  and 
his  associate  had  conspired  together  to  make  assault  upon  D. — 
Idem. 

Waiver  of  Objection. — Where  the  court  offered  to  exclude  certain 
portions  of  a  dying  declaration  and  on  objection  defendant  in- 


Indbx.  76ff 

Criicinal  I^w  Contintied 

slsted  that  If  any  i>art  was  read  he  wanted  It  all  read,  any  ob^ 
Jectlon  thereto  was  waived. — Idem, 

A^rder — Dying  Declarations — Admissibility  of — Evidence. — ^A  dy- 
Ing  declaration  In  writing,  to  be  admissible  in  evidence,  must 
'  have  been  made  and  signed  under  the  solemn  ^elief  of  impend- 
ing death,  and  its  admissibility  should  be  determined  by  the 
court  from  all  the  facts  and  circumstances.  Facts  considered, 
and  held  that  the  declaration  was  properly  admissible. — Idem. 

Murder — Insanity — Burden  of  Proof. — ^Where  a  plea  of  Insanity 
is  entered,  the  burden  is  on  the  defendant  to  establish  the  same, 
by  a  preponderance  of  the  evidence. — State  v.  Thiele,  659. 

Complaint  of  Prosecutrix. — ^Ehridence  of  the  statements  and  condi-. 
tlon  of  the  prosecutrix  made  and  ascertained  as  soon  as  possi- 
ble after  the  alleged  assault,  is  admissible,  and  the  incredibility 
of  the  statements  arising  from  delay  are  questions  of  fact  for 
the  Jury.— SUte  v.  Snider,  15. 

Corroborating  Testimony — Verdict. — ^A  verdict  fairly  supported, 
by  evidence  corroborating  the  prosecutrix,  where  no  prejudice 
or  passion  of  the  Jury  is  shown,  will  not  be  disturbed. — Idem. 

Submission  of  Crime  Charged. — Evidence  considered  and  held  suf- 
ficient to  submit  to  the  Jury  the  question  of  assault  witn  inifint 
.  to  commit  rape — Idem, 

Murder. — ^Evidence  considered  and  held  sufficient  to  support  a  ver- 
dict for  murder  in  the  second  degree  and  the  Judgment  of  the. 
court. — State  v.  Sale,  1. 

Statements  of  Deceased. — Inadmissibility. — The  statements  of  de> 
ceased  Just  prior  to  his  death  that  he  was  to  blame  for  the  dif- 
culty  and  defendant  had  to  do  what  he  did,  are  conclusions  and 
inadmissible  either  as  dying  declarations  or  admissions  against 
interest — Idem, 

Murder— Submission  of. — ^From  the  evidence  in  the  case  the  court 
is  sustained  in  submitting  the  question  of  murder  In  the  first  de- 
gree.— Idem, 

Murder — Bad  Conduct — Particular  Acta. — ^In  a  prosecution  for. 
homicide,  evidence  of  particular  acts  of  bad  conduct  at  a  remote, 
time  and  of  which  it  is  not  shown  that  defendant  had  know- 
ledge is  inadmissible. — Idem. 

Inadmissible  Evidence  Stricken  Out. — Statemeiits  of  deceased 
that  defendant  assaulted  her  on  a  prior  occasion  are  not  admis* 
sible,  but  where  admitted  and  stricken  out  on  motion  of  the 
state,  it  is  harmless  error,  and  omission  to  instruct  the  Jury  that 
the  same  should  not  be  considered,  in  the  absence  of  a  request, 
will  not  Justify  a  reversal.— State  v.  McKnight,  79. 

Nonexpert — Mixed  Fact  and  Conclusion. — Matters  of  mixed  fact 
and  conclusion  may  be  stated  by  a  nonexpert  witness  without 
first  detailing  the  facts  upon  whieh  the  statements  or  conclu-. 
sions  are  based.— Idem. 
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Murder — Dying  Deciaratfons^ — ^The  statements  of  deceased  made 
shortly  prior  to  her  death,  under  the  established  facts,  held  to 
be  admissible  in  evidence  as  dying  declarations. — Idem, 

Unlawful  Intent  Presumed — Instruction. — ^Where  one  enters  upon 
the  premises  of  another  in  the  niffht  time  and  pulls  up,  removes 
and  appropriates  fruit  trees,  the  wrongful  intent  is  presumed, 
and  evidence  of  other  similar  acts  is  inadmissible,  and  it  is 
error  to  instruct  the  Jury  that  they  may  consider  the  same  in 
connection  with  the  evidence  of  the  crime  charged. — State  v. 
Roscum,  330. 

Admissibility. — A  denial  on  cross  examination  by  defendant  of  of- 
fenses not  charged  in  the  indictment  will  not  authorize  the  ad- 
mission of  evidence  by  the  state  In  respect  thereto,  nor  is  the 
same  admissible  on  rebuttal. — Idem, 

Evidence   Foreign   to   Indictment — Misconduct — ^Repeated  eftorts 
to  introduce  evidence  of  defendant's  guilt  of  distinct  offenses 
other  than  the  one  charged  in  the  indictment,  is  such  miscon- 
duct as  will  Justify  a  reversal  where  proof  of  guilt  of  the  crime  ' 
charged  is  not  clear  and  convincing. — Idem, 

Rape— Evidence  Insufficient  At  to  Time  of  Ofrense.-»Evidence  in 
in  a  prosecution  for  rape  examined  and  held  insufficient  to  show 
that  the  ofFense  was  committed  within  eighteen  months  prior 
to  the  indictment — State  v.  Kuhni,  461. 

INSTRUCTIONS. 

Unlawful  Intent  Presumed. — Where  one  enters  upon  the  premises 
of  another  in  the  night  time  and  pulls  up,  removes  and  appro- 
priates fruit  trees,  the  wrongful  intent  is  presumed,  and  evi- 
dence of  other  similar  acts  is  inadmissible,  and  it  is  error  to  in- 
struct the  Jury  that  they  may  consider  the  same  in  connection 
with  the  evidence  of  the  crime  charged. — State  v.  Roscum,  330. 

An  Admitted  Fact. — A  particular  evidential  fact  which  Is  admitted 
or  is  assumed  or  treated  as  true  by  both  parties  on  the  trial, 
may  be  so  considered  by  the  court  in  its  instruction. — State  v. 
McKnight,  79. 

Assault  With  Intent  to  Commit  Rape — Included  Offense. — ^Where 
the  charge  is  assault  with  intent  to  commit  rape,  and  the  evi- 
dence shows  defendant  either  guilty  as  charged,  or  guilty  of 
simple  assault,  it  is  not  error  to  refuse  to  instruct  the  Jury  that 
assault  and  battery  is  an  included  offense  for  which  they  may 
convict  V.  Snider,  15. 

Embezzlement. — An  indictment  for  embezzlement  under  Code 
Section  4843,  must  charge  that  the  corporation  is  a  building 
and  loan  association,  and  where  the  state  offers  the  articles  of 
incorporation  simply  to  prove  the  fact  of  incorporation,  an  in- 
struction on  the  theory  that  the  indictment  is  founded  on  Sec- 
tion 1918  is  error.— State  v.  Ames,  680. 
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Intent.— An  instruction  relating  to  embeszlement  which  omits  the 
element  of  fraudulent  intent  is  erroneous. — Idem. 

Intoxicating  Liquor. — On  a  prosecution  for  maintaining  a  liquor 
nuisance  an  instruction  that  "if  defendants  kept  or  used  the 
cellar  in  question,  and  beer  was  found  therein,  the  law  would 
presume  it  was  kept  there  unlawfully,  but  this  presumption 
might  be  overcome  by  evidence  showing  that  defendant  did  not 
keep  the  beer  in  the  cellar  unlawfully/'  is  in  harmony  with 
Ck)de  Section  2427,  and  does  not  assume  that  the  beer  was  in 
the  possession  of  defendants  If  the  cellar  was  not  used  by 
them. — State  v.  Stevens  et  al.,  676. 

Insanity — Instruction. — ^An  instruction  that  defendant  is  not  en- 
titled to  an  acquittal  if  the  evidence  proved  him  probably  in- 
sane. Is  erroneous. — State  v.  Thlele,,  659. 

Same. — On  a  prosecution  for  murder,  where  a  plea  of  insanity  is 
entered,  an  instruction  that  evidence  tending  to  show  that 
insanity  is  probable  does  not  overcome  the  presumption  of 
sanity  but  that  more  must  be  shown  to  accomplish  this,  and 
that  this  defense  must  be  established  by  a  preponderance  of  the 
evidence,  is  ground  for  reversal. — Idem. 

Rape — Instruction  Regarding. — Failure  of  the  court  to  instruct 
the  jury  as  to  the  time  limit  within  which  the  offense  of  rape 
must  have  been  committed,  especially  where  the  testimony  is 
not  clear  on  the  question  of  time,  is  prejudicial  error. — State  v. 
Kunhi,  461. 

Seduction — ^Variance  In  Name  of  Prosecutrix. — ^Formal  errors  and 
a  verbal  variance  in  an  indictment  which  do  not  mislead  or  pre- 
judice the  accused  are  treated  as  immaterial,  and  in  a  prosecu- 
tion for  seduction,  if  the  accused  comes  Into  court,  knowing 
whom  he  Is  charged  with  having  seduced,  a  variance  In  the 
name  or  even  a  wrong  name  of  the  prosecutrix,  is  not  ground 
for  setting  aside  a  conviction,  under  Code  Section  5286. — State 
V.  Bums,  663. 

PRACTICE. 

Absence  of  the  Court — Argument. — ^It  is  not  error  fgr  the  court 
during  the  argument  of  a  criminal  case  to  leave  the  courtroom 
and  at  or  near  the  door  of  an  adjoining  room  dictate  his  In- 
structions to  the  reporter,  where  there  Is  no  showing  that  the 
same  Interfered  with  the  argument. — State  v.  Bums,  663. 

Bail — Deposit  by  Third  Party. — Code  Section  5524  does  not  con- 
template the  deposit  of  money  by  a  third  party  in  lieu  of  a  bond, 
and  where  this  is  done,  defendant  is  not  entitled  to  a  discharge 
from  custody,  nor  has  the  state  or  county  any  right  to  recover 
the  same  when  diverted  from  the  purpose  for  which  It  was  de- 
posited.— State  V.  Anderson,  711. 

Deposit  in  Lieu  of  Bond — Return  of — Appeal  Bond — Release  of 
Surety. — Where  defendant,  upon  arrest,  makes  a  deposit  of 
money  under  the  statute  equal  to  and  In  lieu  of  a  bail  boni. 
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.  ipim  coQTlcUon  takes  an  appeal  and  furnishes  the  required 

..  -»*,  he  deposit  should  be  returned;  and  immediately  upon  re- 
^-a  ^£  such  deposit  the  surety  on  the  appeal  bond  may  sur- 
--raaer  -he  defendant  and  be  released  from  liability,  without,  as 
t  ->iatiic:un  for  his  exoneration,  procuring  a  return  of  a  suffl- 
..cuL  amount  of  such  deposit  to  pay  the  costs  of  prosecution 
a^-u  :u  defendant.  See  Code  Sections  5524,  5526  and  5530. 
— *«ic?f». 

^:h-<^«ctioA  of  Error  on  Rehearing. — Where  counsel  has  in  fact  and 
iii.u.eciuaily  overlooked  an  error  in  the  original  submission 
jl  s  criQiinal  cause  in  the  supreme  court,  and  it  is  one  that 
M^'  liave  misled  the  jury  in  reaching  their  verdict,  the  court 
>:..  correct  it,  though  r.ised  for  the  first  time  on  a  rehearing. — 
rstjiie  V.  PhUlips,  652. 

improper  Argument  of  Counsel. — On  a  prosecution  for  seduction,, 
^vaii;sel  for  the  state  in  the  closing  argument  said  defendant 
•jM^hi  to  have  married  the  prosecuting  witness;  that  he  ought 
>^  udve  said  to  her  'that  child  is  blood  of  my  blood,  flesh  of 
ai,.  le^h/  and  married  her,  and  then  his  old  gray  haired  father 
^avi  mother.would  have  had  no  cause  to  mourn."  Held,  that  in 
>ic*  of  the  fact  that  counsel  for  defendant  had  previously  re- 
lerred  to  the  "gray  haired  father  and  mother,"  and  that  the^ 
vvurt  instructed  that  refusal  to  marry  was  not  evidence  of 
i'^i.t.  the  error  was  cured. — State  v.  Bums,  663. 

Introduction  of  Evidence  Not  Before  Grand  Jury — Continuance. — 
Where  the  prosecuting  attorney  gives  notice  of  the  production 
v>tt  the  trial  of  witnesses  who  were  not  before  the  grand  jury, 
Aiiii  the  required  time  intervenes  between  the  giving  of  notice 
Aiid  commencement  of  the  trial,  the  fact  that,  apprehending  in- 
^uAcient  time,  application  is  made  to  the  court  for  leave  to  in- 
iL  li  *  vjdence,  will  not  entitle  the  defendant  to  a  con- 

luiJoiiL'.   under  Code,  section  5373. — State  v.  Snider,  15. 

Refitj^kkS  of  Court— Apparent  Sympathy. — On  the  examination  of 

n '*i'tuting  witness  \n  an  action  for  seduction  she  appeared 

I,  ,   r.t.  and  the  conrt  remarked  "Speak  out  louder,  my  girl; 

«v«   tcil   them  what  was  said,  my  girl."       Held,  not  prejudi- 

uiAl  undtT  the  circumstances  of  the  case. — Idem. 


filing  Qra nd  Jury. — Where  a  grand  jury  is  excused  "until  the 
fMc^^iEil  dny  of  thi^  next  term,  unless  sooner  called  by  the  court" 
»  way  bo  recalled  and  legally  investigate  a  cause  at  the  same 
-SUte  V,   Phillips,  652. 


^||gl!l«ni|C3  to  Grand  Jurors. — That  defendant  is  not  given  oppor- 
tafttty  to  fhallenge  grand  jurors  is  not  ground  for  setting  aside- 
an  todtctmcnt. — Idem. 


'\TERCLAiM. 

,  sKtp. — A    claim    against   one   partner    cannot    be  set  off 
^^i*6i{   a  debt  due  the  partnership. — Hoaglin  v.  Henderson  & 

QAMAGES. 

^ti^n  U  Ah^t€  Nuisance — Evidence. — In  an  action  for  damAges 
v'  nuisance,  the  measure  of  damages  is  the  value 
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of  the  use  of  the  property  for  which  it  is  intended,  unobstructed. 
Evidence  at  damage  held  sufficient  to  support  the  action. — Pettit 
y.  Town  of  Grand  Junction,  362. 

Bee8< — If  by  reason  of  defendant's  negligence  the  first  attack  of 
the  bees  upon  the  horses    was  the  proximate    cause  of  their 
death,  then  he  is  liable  in  damages,  regardless  of  any  duty  ow- 
ing to  plaintift  while  on  the  premises. — Parsons  v.  Manser,  88. 

Discharge  of  Official  by  Directors— Recovery  of  Salary — Instruc- 
tion.— Where  a  board  of  directors,  acting  within  the  scope  of 
its  power  and  for  good  cause,  discharges  an  officer  of  the  qor- 
poration,  no  recovery  for  the  time  subsequent  to  the  discharge 
should  be  allowed  and  the  Jury  should  be  so  instructed.— Selley 
V.  Am.  Lubricator  Co.,  591. 

Future  Pain  and  Suffering. — ^Future  pain  and  suftering  are  a 
proper  element  of  damage  to  be  considered  by  the  Jury  in  a 
suit  for  personal  injury. — Stanley  v.  Street  Railway  Co.,  526. 

Future  Pain  and  Suffering. — The  Jury  may  take  into  consideration 
future  pain  and  suffering  in  estimating  the  damages,  if  from  the 
whole  evidence  such  will  be  the  result  of  the  injury,  though  no 
witness  testifies  that  pain  and  suftering  will  continue,  or  for 
what  length  of  time. — Smith  v.  Sioux  City,  50. 

Insurance. — The  policy  provided  that  the  company  should 
not  be  liable  for  damage  by  fire;  the  explosion  of  gas  producing 
the  damage  was  caused  by  "a  match  or  light  in  the  room"  prior 
to  the  fire  in  the  building;  held,  the  damage  was  not  the  result 
of  fire  within  the  meaning  of  the  policy. — Vorse  v.  Ins.  Co.,  555. 

Nuisance — Measure  of  Damages. — Ordinarily  the  measure  of  dam- 
ages to  a  farm  by  reason  of  a  nuisance  is  the  depreciation  in 
the  rental  value  of  the  farm  as  a  whole,  and  evidence  that  some 
portion  4s  as  productive  after  the  establishment  of  the  nuisance 
as  before,  should  not  be  received. — Bennett  v.  City  of  Marion, 
473. 

Proceeds  of  Converted  Stock. — On  a  sale  of  the  corporate  property 
the  shareholder  whose  stock  has  been  converted  is  entitled  to 
the  full  amount  for  which  it  was  sold. — Loetscher  v.  Dillon,  202. 

Sanne. — ^When  corporate  stock  which  has  no  fixed  market  value 
is  improperly  withheld  by  one  against  the  demands  of  the  owner 
for  a  transfer  and  is  converted  into  money  by  a  sale  of  the  cor- 
porate property,  the  owner  may  recover  the  full  amount  of  the 
proceeds  of  the  sale,  with  interest  at  six  per  cent,  from  date  of 
its  payment — Idem. 

Unauthorized  Contract — Refusal  to  Perfornn. — Where  the  husband 
makes  an  unauthorized  contract  of  sale  of  the  wife's  property 
and  she  refuses  to  ratify  it,  there  can  be  no  recovery  of  dam- 
ages for  refusal  to  perform  same. — Saunders  v.  King  et  al.,  291. 

DEDICATION— See  Highways. 
Vol.  119  Iowa— 49. 
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DEEDS — See  CJonvbyanobb — Rbal  Pbopsbtt — WnxB, 
Annuity. — ^A  provision  in  a  deed  that  "the  grantee  is  to  pay  the 
grantor  the  sum  of  $200  a  year  on  each  and  every  year  during 
the  lifetime  of  the  grantor,  on  January  Ist,  and  such  payment 
shall  be  a  lien  on  the  land/'  constitutes  an  annuity^  for  the  pay- 
ment of  which  the  real  estate  stands  as  security. — Nehls  Ex'r. 
V.  Sauer  et  al.,  440. 

Conveyance  from  Husband  to  Wife — Evidence. — The  husband  di- 
rected a  notary  to  prepare  a  deed  conveying  the  land  in  ques- 
tion to  his  wife  and    authorized  the  notary  .to    sign  his  name 

^  thereto  and  tile  it  for  record.  The  wife  had  no  knowledge  of  the 
deed  until  after  it  was  recorded,  but  upon  coming  into  iK)sses- 
sion  of  same  accepted  it,  paid  the  expressed  consideration  and 

.'  thereafter  claimed  ownership,  which  was  acquiesced  in  by  the 
husband.  Evidence  considered  and  held  that  the  wife  took  good 
title  as  against  one  to  whom  the  husband  afterwards  contract- 
ed to  convey  without  her  consent. — Saunders  v.  King  et  al.,  291. 

Exception  in  Deed — Notice  to  Grantee. — Where  a  deed  to  real 
property  refers  to  and  is  subject  to  a  lease,  and  the  lessee  is 
in  possession,  the  grantee  is  charged  with  notice  of  all  the  con- 
ditions attaching  to  the  tenancy. — Spaulding  y.  Thompson,  484. 

Mortgage  Sale — Deed. — Order. — Under  Code,  section  3843  an  order 
of  the  judge  may  be  made  in  vacation  directing  a  sherift  to  is- 
sue a  deed  to  a  purchaser  at  an  execution  sale  under  a  Judg- 
ment.— Ins.  Co.,  v.  Maxwell,  672. 

DESCENT — See  Estates  op  Decedents — Wills. 
DISCRETION  OF  COURT — See  Peaotioe — New  Trial. 
EASEMENT — See  Highway. 

EMBEZZLEMENT— See  Criminal  Law. 
Indictment — Instruction. — An  indictment  for  the  embezzlement 
of  funds,  under  Code  section  4842,  must  charge  that  the  cor- 
poration is  a  building  and  loan  association,  and  where  the  state 
offers  the  articles  of  incorporation  simply  to  prove  the  fact  of 
Incorporation,  an  Instruction  on  the  theory  that  the  indictment 
is  founded  on  section  1918  is  error. — State  v.  Ames,  680. 

EQUITY. 

Reformation  of  Deed — Mistake  of  Grantee's  Agent — Principal  Bound 
By — Evidence. — ^Where  a  grantee  of  land  entniflts  the  convey- 
ance to  another  as  his  a^ent  and  the  agent  makes  a  mistake  in 
the  description,  such  mistake  becomes  that  of  the  principal,  and 
where  it  appears  that  the  grantor  relied  on  the  agent  to  draw 
the  deed,  equity  will  reform  the  same  for  the  grantor.  EJvldence  . 
considered  and  held  to  establish  a  mistake  in  the  description. — 
Barry  v.  Rownd  et  al.,  105 

Mav  Decree  Cancellation. — ^Where  the  court  has  Juri8dictlt>u  of 
the  parties,  eoultv  may  decree  a  cancellation  of  a  deed  though 
the  land  is  situated  in  another  state. — Barringer  v.  Ryder,  121. 
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ESCROW. 

A  conditional  delivery  of  a  contract  to  one  of  the  parties  thereto 
does  not  create  an  escrow.— Bemis  v.  Allen,  160. 

ESTATES  OF  DECEDENTS— Se^  Wills. 
Adminlstratora — Who  May  Act. — ^Under  Code  section  8297  a  non- 
resident may  be    legally    appointed    an    administrator  in  this 
state. — Foley  v.  Packing  Co.,  246. 

Action  to  Recover  on  An  UnderUker's  Bill — Excessive  Allowance. 
— Deceased  had  no  relatives  In  the  city  where  he  lived;  was  toy 
occupation  a  janitor,  and  left  an  estate  of  about  $5,000;  held, 
that  a  verdict  for  |455  on  the  bill  of  the  undertaker  for  $526 
was  excessive,  in  view  of  the  estate  and  station  In  life  of  de- 
ceased.— Foley  V.  Brocksmlt,  Adm'r.,  457 

After  Acquired  Property — How  Passes^ — ^Where  a  will  contains  no 
general  devise  of  real  estate,  thd  only  mention  of  that  class  of 
property  being  a  specific  reference  to  particular  tracts  owned  by 
the  testatrix  at  the  date  of  the  will,  and  there  being  no  residu- 
ary clause  or  devise  into  which,  in  the  absence  of  a  specific 
grant  the  same  might  fall,  land  acquired  by  the  testatrix  aftef 
the  date  of  the  will  passes  as  intestate  property. — Flynn  v.  Hol- 
man,  731. 

Claim — Failure  to  Give  Notice — Statutory  Bar. — ^Where  a  claim 
is  filed  by  a  county  against  an  estate  and  the  same  is  neither 
allowed  nor  filed  with  notice  as  required  by  Code,  section  3338 
and  l9  therefore  barred,  the  fact  that  the  administrator  fails  to 
file  an  inventory  as  required  by  law,  or  that  the  estate  remains 
unsettled,  is  not  sufficient  to  overcome  the  statutory  bar. — In 
re  Jacob's  Estate,  176. 

Claim  for  Services — Statute  of  Limitations. — ^Where  services  are 
performed  by  a  daughter  for  her  father  under  an  agreement 
that  compensation  shall  be  made  from  his  estate,  the  statute  of 
limitations  will  not  begin  to  run  until  his  death. — Bennett  v. 
Lutz  et  al.,  215. 

Same — Past  and  Future  Services— Evidence. — ^A  promise  of  the 
father  that  past  services,  which  do  not  appear  to  have  been 
gratuitously  performed,  as  well  as  future  services,  shall  be 
paid  out  of  the  estate,  has  sufficient  consideration  to  prevent 
the  running  of  the  statute  until  his  death. — Idem. 

ESTOPPEL. 

Collection  of  Taxes — Insane  Person. — In  an  action  to  collect  the 
tax  of  a  non-resident,  insane  person,  the  fact  that  such  person 
has  been  adjudged  insane  in  a  guardianship  proceeding  in  this 
state,  or  that  he  has  been  committed  to  an  asylum  by  the  com- 
missioners of  insanity,  is  not  conclusive  of  the  ward's  legal 
residence  and  do  not  estop  the  guardian  from  defending  the 
collrction  of  taxes  assessed  against  his  property,  on  the  ground 
of  good  faith  to  the  court. — Brown,  Guard,  v.  Lambe,  Treas., 
404. 
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Designation  of  Lines  by  Vendor. — ^Where  the  owner  points  out 
the  lines  and  comers  to  one  who  purchases,  relying  on  the 
boundaries  so  designated,  the  vendor  is  estopped  from  denying 
such  location  of  the  lines. — Rowell  v.  Weinemann,  256. 

Judgment  of  Foreclosures—Rights  of  Assignee. — ^The  purchaser  of 
a  judgment  on  foreclosure  of  a  mortgage  acquires  more  than  the 
assi^ee  of  an  ordinary  Judgment;  he  becomes  the  assignee  of 
the  mortgage,  and  has  such  ah  interest  in  the  land  as  entitles 
him  to  the  protection  of  the  recording  acts,  so  that  if  at  the 
time  of  his  purchase  a  prior  mortgage  has  been  released  of  re- 
cord, he  may  rely  on  such  release  and  the  owner  of  the  prior 
mortgage  is  estopped  from  asserting  his  rights  to  the  prejudice 
of  such  assignee. — Raymond  v.  Whitehouse  et  al.,  132. 

Mechanic's  Liens — Contract — Payments. — ^The  owner  of  the 
premises  entered  into  a  contract  with  his  codefendant  to  fur- 
nish material  and  labor  to  erect  certain  buildings.  To  a  sub- 
contractor he  stated  that  by' the  terms  of  the  contract  he  was  to 
pays  nothing  until  the  buildings  were  completed.  Held,  that  In 
an  action  by  the  subcontractor  to  enforce  his  lien  he  was  es- 
topped to  deny  that  the  contract,  with  respect  to  payments,  was 
different  ^han  stated  by  him. — Rath  v.  Orr  et  al.,  511. 

Payment  of  Taxes. — ^The  fact  that  defendant  and  his  grantors 
have  paid  taxes  on  certain  fractional  lots,  designated  by  num- 
ber, and  there  is  no  showing  that  the  highway  covers  all  or  a 
considerable  portion  of  such  lots,  does  not  estop  the  city  from 
claiming  the  land  so  used  as  a  street. — City  of  Cedar  Rapids  v. 
Young,  552. 

Waiver  of  Fraud — Acceptance  of  Dues — Evidence. — Where  an 
assessment  company  accepts  membership  dues  through  its  auth- 
orized ofllcer,  it  is  estopped  from  denying  the  validity  of  th& 
certificate  on  any  ground  which  would  have  Justified  a  refusal 
of  such  dues  at  the  time  ottered,  provided  the  association, 
through  its  ofllcer,  knew  or  had  notice  of  such  facts  as  would 
charge  it  or  its  officer  with  knowledge  of  the  invalidity  of  the 
certificate.  Evidence  examined  and  held  sufllcient  to  consti- 
tute a  waiver  of  the  fraud  charged. — ^Alexander  v.  Grand  Lodge, 
519. 

Evidence. — ^Evidence  considered  and  held  that  the  plaintift  is  not 
estopped  from  asserting  its  title  to  one  half  the  real  estate  in 
question. — Truth  Lodge  v.  Barton,  230. 

E V I D  E  N  C  E — See  Criminal  Law  Evidence. 
Admissions — When  Exciuded. — ^Where  the  buyer  has  the  right  to 
accept  or  reject  a  machine  under  the  contract  of  purchase,  it  is 
not  error  to  exclude  the  individual  statements,  ofl!ered  as  admis- 
sions, of  officers  of  the  corporation  who  are  not  charged  with 
its  operation. — Haney-Campbell  Co.,  v.  Creamery  Ass'n.  et  al., 
188. 

Error  in  rejecting  testimony  is  cured  by  its  subsequent  admis- 
sion.— Idem, 
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Commissions — Exclusion  of  Certain  Testimony < — ^In  an  action  to 
recover  commissions  for  tbe  sale  of  real  estate,  it  is  competent 
to  show  that  the  agent  furnished  a  purchaser  who  was  ready, 
able  and  willing  to  buy  on  the  terms  given  the  agent,  and  that 
the  owner  refused  to  sell,  saying  he  would  rather  pay  the  com- 
mission than  lose  $5.00  per  acre  on  the  land. — McDermott  v. 
Mahoney,  470. 

Liability  of  Agent. — ^It  is  the  duty  of  an  agent,  who  would  avoid 
personal  liability  for  the  purchase  of  property,  to  disclose  his 
agency  and  not  of  the  seller  to  discover  it  Evidence  consid- 
ered and  held  sufficient  to  establish  the  agent's  personal  lia- 
bility.—Fritz  V.  Kennedy,  628. 

Subcontractor — Agency. — ^This  action  is  against  a  contractor  for 
goods  sold  and  delivered  his  subcontractor;  held,  that  the  evi- 
dence is  of  such  a  nature  that  the  question  of  the  subcontractor's 
agency  for  his  principal  should  have  been  submitted  to  the 
Jury. — Jewell,  Adm'r  v.  Posey,  412. 

Appearance — Want  of  Authority — Burden  of  Proof. — Where  an 
attorney  appears  to  an  action  for  one  of  the  parties,  authority 
for  so  doing  is  presumed,  and  the  burden  is  on  the  one  claiming 
want  of  such  authority. — XJehlein  v.  Burke  et  al.,  742. 

Bankruptcy — Cancellation  of  Mortgage. — Before  a  trustee  in  bank- 
ruptcy can  set  aside  a  mortgage  given  by  a  bankrupt  he  must 
show  that  the  funds  in  his  hands  are  insufficient  to  satisfy  the 
claims  of  creditors. — Deland  v.  Miller  &  Cheney  Bank,  368. 

Breach  of  Promise. — Evidence  in  a  suit  for  breach  of  marriage 
contract  considered  and  held  to  support  a  verdict  for  plaintiff. — 
Williams  v.  Fahn,  746. 

Government  Boundary  Lines — Proof  of — Field  Notes,  Etc. — In  de- 
termining the  original  government  lines  and  comers,  where 
they  are  in  dispute,  courses,  distances,  measurements,  plats 
and  field  notes  must  all  yield  to  the  actual  comers  and  lines 
established  by  the  original  government  surveyors. — Rowell  v. 
Weinemann  et  al,  256. 

Same. — In  determining  the  original  govemment  lines  and  comers 
it  is  proper  to  consider  the  testimony  of  those  who  saw  them 
when  discernible,  their  practical  location  made  at  a  time  when 
presumably  in  existence,  acquiescence  of  parties,  acts  of  pub- 
lic authorities  with  respect  thereto,  boundaries  of  contiguous 
tracts  and  their  reputation  and  tradition. — Idem. 

Boundary  Lines — Plat  and  Field  Notes — Evidence  Sufficient  to 
Overcome  Same. — ^The  evidence  in  an  action  to  quiet  title  and 
determine  the  original  govemment  lines  and  comers  of  a  frac- 
tional subdivision,  examined  and  held  sufficient  to  overcome 
the  presumption  arising  from  the  recitals  in  the  plat  and  field 
notes  made  by  the  govemment  surveys,  that  the  corners  ana 
lines  were  established  at  points  other  and  different  from  those 
recognized  by  the  owners  at  the  time  the  action  was  brought 
—Rowell  V.  aark  et  al.,  299. 
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Fraud — Burden  of  Proof- — ^Where  fraud  Is  committed  upon  a  prin- 
cippil  by  his  agent,  the  silence  of  the  agent  amounts  to  a  con- 
tinuance of  the  fraud  and  the  burden  is  on  the  agent  to  show 
the  principal's  knowledge  of  the  fraud. — Faust  v.  Hosford.  97. 

Character — Proof  of — Specific  Acts. — In  an  action  for  breach  of 
marriage  contract,  where  defendant  pleads  bad  character,  which 
was  unknown  at  the  time  of  contract,  proof  of  specific  acts  of 
immorality  is  unnecessary. — Williams  v.  Pahn,  746. 

Conversations — Malicious  Prosecution. — ^In  an  action  for  malic- 
ious prosecution,  evidence  of  conversations  with  the  county  at- 
torney in  relation  to  the  prosecution  is  immaterial. — Kletzing 
V.  Armstrong,  505. 

Cross  Examination  of  Expert  Witness. — The  liberty  allowed  in 
cross-examination  of  experts  is  largely  discretionary  with  the 
court,  and  for  the  purpose  of  testing  his  knowledge  or  the 
weight  of  his  tp*-^* ly  almost  any  state  of  facts  may  be  as- 
sumed.— Bennett        Jity  of  Marlon,  473. 

Decree — Admissibility  of — Objection  Thereto  IMust  be  Specific — 
Where  a  Judgment  is  properly  oftered  in  evidence  for  the  pur- 
pose of  showing  a  prior  adjudication  for  damages  for  the  con- 
tinuance of  the  same  nuisance,  a  general  objection  thereto  will 
not  raise  the  question  of  its  inadmissibility  because  it  contains 
the  amount  of  the  former  recovery,  and  same  will  not  be  con- 
sidered on  appeal. — Idem. 

Dedication. — Where  land  Is  continuously  used  as  a  highway  for 
the  statutory  period  with  the  knowledge  of  the  abutting  prop- 
erty owners,  and  at  various  times  attempts  are  made  to  improve 
the  same,  the  public  acquires  a  permanent  easement  to  use  the 
land  as  a  highway.  Evidence  considered  and  held  sufficient  to 
establish  a  dedication. — City  of  Cedar  Rapids  v.  Young,  552. 

Depositions — Offer  of  Part  Only- — Permission  to  introduce  parts  of 
depositions  wll  not  constitute  reversible  error,  where  it  appears 
that  the  portions  not  oftered  are  immaterial  or  where  no  pre- 
judice arises. — Alexander  v.  Grand  Lodge,  519. 

Divorce — Admission  of  Decree  Only* — A  duly  authenticated  decree 
of  divorce  is  admissible  in  evidence,  though  not  accompanied 
by  the  entire  record. — Idem. 

Estates. — ^Evidence  in  an  action  to  establish  a  claim  for  services 
against  an  estate  considered  and  held  sufficient. — Bennett  v. 
Lutz  et  si.,  215. 

Estoppel. — Evidence  considered  and  held  that  the  plain tift  is  not 
estopped  from  asserting  its  title  to  one  half  the  real  estate  in 
question.— Truth  Lodge  v.  Barton,  230. 

Expert  Testimony — Competency — Extent  of  Capacity. — The  ulti- 
mate question  as  to  the  extent  of  the  capacity  of  an  alleged 
incompetent  to  reasonably  understand  and  transact  business 
is  for  the  Jury  to  determine,  and  is  not  the  subject  of  expert 
testimony. — McGibbons  v.  McGibbons,  140. 
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ETldence  considered  and  held  to  support  the  verdict  that  a  guard- 
ian should  be  appointed. — Idem. 

Expert  Testimony- — The  testimony  of  an  expert  regarding  the 
effect  of  its  broken  condition  upon  the  operation  of  the  machine 
was  properly  excluded,  there  being  no  showing  of  the  manner 
in  which  the  alleged  break  affected  the  working  of  the  machine 
or  that  the  same  produced  the  fault  complained  of. — ^Haney- 
Campbell  Co.  v.  Creamery  Ass'n.  et  al.,  188. 

Notice  of  Defect. — Evidence  considered  and  held  sufficient  to 
establish  notice  to  plaintiff  that  the  machinery  did  not  do  satis- 
factory work. — Idem. 

Expert  Testimony — Exclusion  of. — Questions  calling  upon  an  ex- 
pert witness  to  state  the  better  one  of  two  methods  for  paper- 
ing certain  rooms  as  provided  by  a  stated  contract,  basing  his 
opinion  in  part  on  the  custom  of  the  trade,  should  be  excluded. 
— School  District  v.  Sweamgln  et  al.,  702. 

Expert  Testimony. — ^In  an  action  on  a  contract  an  expert  witness 
.  should  not  be  permitted  to  testify  to  a  custom  or  give  his  con- 
struction of  the  contract  in  question. — Idem. 

Examination  of  Witnesses — Leading  and  Suggestive  Questions. — 
The  practice  of  asking  leading  and  suggestive  questions  regard- 
ing a  material  matter,  which,  on  objection  are  excluded  and 
immediately  followed  by  interrogatories  on  the  same  subject 
proper  in  form,  is  to  be  condemned,  but  the  method  of  examina- 
tion being  largely  discretionary  with  the  court  the  same  may 
not  of  necessity  require  a  reversal. — Sullivan  v.  Railway  Co., 
464. 

Husband  and  Wife— Specific  Performance. — ^Evidence  examined 
and  held  that  plaintiff  did  not  occupy  the  relation  of  creditor 
of  the  husband  and  that  he  knew  the  title  was  in  the  wife, 
therefore  he  cannot  be  heard  to  say  that  the  deed  was  given  to 
defraud  creditors  and  subsequent  purchasers,  in  an  action  to 
compel  conveyance  on  the  contract  of  the  husband  alone. — 
Saunders  v.  King  et  al.,  291. 

Fraud. — Evidence  in  an  action  to  recover  attorney's  fees  consid- 
ered and  found  that  defendant  obtained  possession  of  the  pro- 
ceeds of  a  collection  and  deposited  it  with  a  third  person  with 
Intent  to  defraud  plaintiff.— Kerr  v.  Kennedy,  239. 

Fraud  in  Procuring  Tax  Deed- — In  this  case  the  tax  deed  issued 
upon  proper  notice,  and  plaintiff  as  mortgagee,  is  not  entitled 
to  maintain  an  action  to  redeem  thereafter,  in  the  absence  of 
a  showing  that  the  deed  was  fraudulently  obtained.  Evidence 
considered  and  held  insufficient  to  show  fraud  or  to  estop  de- 
fendants from  asserting  title  under  the  tax  deed. — Busch  v. 
Hall  et  al.,  279. 

Fraud — Cancellation  of  Patent- — In  an  action  to  quiet  title  where, 
in  granting  the  relief  asked  it  is  necessary  to  cancel  and  set 
aside  a  patent  from  the  state  on  the  allegation  that  the  same 
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Murder — Dying  Declarations* — ^The  statements  of  deceased  made 
shortly  prior  to  lier  death,  under  the  established  facts,  held  to 
be  admissible  In  evidence  as  dying  declarations. — Idem, 

Unlawful  Intent  Presunned — instruction. — ^Where  one  enters  upon 
the  premises  of  another  in  the  niffht  time  and  pulls  up,  removes 
and  appropriates  fruit  trees,  the  wrongful  intent  is  presumed, 
and  evidence  of  other  similar  acts  is  inadmissible,  and  it  is 
error  to  instruct  the  Jury  that  they  may  consider  the  same  in 
connection  with  the  evidence  of  the  crime  charged. — State  v. 
Roscum,  330. 

Admissibility. — A  denial  on  cross  examination  by  defendant  of  of- 
fenses not  charged  in  the  indictment  will  not  authorize  the  ad- 
mission of  evidence  by  the  state  in  respect  thereto,  nor  is  the 
same  admissible  on  rebuttal. — Idem, 

Evidence   Foreign  to   Indictment — Misconduct. — ^Repeated   eftorts 
to  introduce  evidence  of  defendant's  guilt  of  distinct  oftenses 
other  than  the  one  charged  in  the  indictment,  is  such  miscon- 
duct as  will  justify  a  reversal  where  proof  of  guilt  of  the  crime  ' 
charged  is  not  clear  and  convincing. — Idem, 

Rape — Evidence  Insufficient  As  to  Time  of  Offense. — ^Evidence  in 
in  a  prosecution  for  rape  examined  and  held  insufficient  to  show 
that  the  offense  was  committed  within  eighteen  months  prior 
to  the  indictment. — State  v.  Kuhni,  461. 

INSTRUCTIONS. 

Unlawful  Intent  Presumed. — Where  one  enters  upon  the  premises 
of  another  in  the  night  time  and  pulls  up,  removes  and  appro- 
priates fruit  trees,  the  wrongful  intent  is  presumed,  and  evi- 
dence of  other  similar  acts  is  inadmissible,  and  it  is  error  to  in- 
struct the  jury  that  they  may  consider  the  same  in  connection 
with  the  evidence  of  the  crime  charged. — State  v.  Roscum,  330. 

An  Admitted  Fact. — A  particular  evidential  fact  which  is  admitted 
or  is  assumed  or  treated  as  true  by  both  parties  on  the  trial, 
may  be  so  considered  by  the  court  in  its  instruction. — State  v. 
McKnight,  79. 

Assault  With  Intent  to  Commit  Rape — Included  Offense. — Where 
the  charge  is  assault  with  intent  to  commit  rape,  and  the  evi- 
dence shows  defendant  either  guilty  as  charged,  or  guilty  of 
simple  assault,  it  is  not  error  to  refu-se  to  instruct  the  jury  that 
assault  and  battery  is  an  included  offense  for  which  they  may 
convict  V.  Snider,  15. 

Embezzlement. — An  indictment  for  embezzlement  under  Code 
Section  4843,  must  charge  that  the  corporation  is  a  building 
and  loan  association,  and  where  the  state  offers  the  articles  of 
incorporation  simply  to  prove  the  fact  of  incorporation,  an  in- 
struction on  the  theory  that  the  indictment  is  founded  on  Sec- 
tion 1918  is  error.— State  v,  Ames,  680. 
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Intent— An  instruction  relating  to  embezzlement  which  omits  the 
element  of  fraudulent  Intent  is  erroneous. — Idem. 

Intoxicating  Liquor. — On  a  prosecution  for  maintaining  a  liquor 
nuisance  an  instruction  that  "if  defendants  kept  or  used  the 
cellar  in  question,  and  beer  was  found  therein,  the  law  would 
presume  it  was  kept  there  unlawfully,  but  this  presumption 
might  be  overcome  by  evidence  showing  that  defendant  did  not 
keep  the  beer  in  the  cellar  unlawfully/'  is  in  harmony  with 
Code  Section  2427,  and  does  not  assume  that  the  beer  was  in 
the  possession  of  defendants  if  the  cellar  was  not  used  by 
them. — State  v.  Stevens  et  al.,  675. 

Insanity — Instruction. — ^An  instruction  that  defendant  is  not  en- 
titled  to  an  acquittal  if  the  evidence  proved  him  probably  in- 
sane, is  erroneous. — State  v.  Thiele,.  659. 

Same. — On  a  prosecution  for  murder,  where  a  plea  of  insanity  is 
entered,  an  instruction  that  evidence  tending  to  show  that 
insanity  is  probable  does  not  overcome  the  presumption  of 
sanity  but  that  more  must  be  shown  to  accomplish  this,  and 
that  this  defense  must  be  established  by  a  preponderance  of  the 
evidence,  is  ground  for  reversal. — Idem. 

Rape — instruction  Regarding. — Failure  of  the  court  to  instruct 
the  Jury  as  to  the  time  limit  within  which  the  oftense  of  rape 
must  have  been  committed,  especially  where  the  testimony  is 
not  clear  on  the  question  of  time,  is  prejudicial  error. — State  v. 
Kunhi,  461. 

Seduction — ^Variance  In  Name  of  Prosecutrix. — Formal  errors  and 
a  verbal  variance  in  an  indictment  which  do  not  mislead  or  pre- 
judice the  accused  are  treated  as  immaterial,  and  in  a  prosecu- 
tion for  seduction,  if  the  accused  comes  into  court,  knowing 
whom  he  is  charged  with  having  seduced,  a  variance  in  the 
name  or  even  a  wrong  name  of  the  prosecutrix,  is  not  ground 
for  setting  aside  a  conviction,  under  CJode  Section  5286. — State 
V.  Bums,  663. 

PRACTICE. 

Absence  of  the  Court — Argument. — ^It  Is  not  error  fgr  the  court 
during  the  argument  of  a  criminal  case  to  leave  the  courtroom 
and  at  or  near  the  door  of  an  adjoining  room  dictate  his  in- 
structions to  the  reporter,  where  there  is  no  showing  that  the 
same  interfered  with  the  argument.— State  v.  Bums,  663. 

Bail — Deposit  by  Third  Party. — Code  Section  5524  does  not  con- 
template the  deposit  of  money  by  a  third  party  In  lieu  of  a  bond, 
and  where  this  is  done,  defendant  is  not  entitled  to  a  discharge 
from  custody,  nor  has  the  state  or  county  any  right  to  recover 
the  same  when  diverted  from  the  purpose  for  which  it  was  de- 
posited.— State  V.  Anderson,  711. 

Deposit  in  Lieu  of  Bond — Return  of — Appeal  Bond — Release  of 
Surety. — Where  defendant,  upon  arrest,  makes  a  deposit  of 
money  under  the  statute  equal  to  and  in  lieu  of  a  bail  bond. 
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and  upon  conviction  takes  an  appeal  and  furnishes  the  required 
bond,  the  deposit  should  be  returned;  and  immediately  upon  re- 
turn of  such  deposit  the  surety  on  the  appeal  bond  may  sur- 
render the  defendant  and  be  released  from  liability,  without,  as 
<  a  condition  for  his  exoneration,  procuring  a  return  of  a  suffi- 
cient amount  of  such  deposit  to  pay  the  costs  of  prosecution 
taxed  to  defendant.  See  Code  Sections  5524,  5526  and  5530. 
— Idem, 

Correction  of  Error  on  Rehearing. — Where  counsel  has  in  fact  and 
unintentially  overlooked  an  error  in  the  original  submission 
of  a  criminal  cause  in  the  supreme  court,  and  it  is  one  that 
may  have  misled  the  jury  in  reaching  their  verdict,  the  court 
will  correct  it,  though  r.ised  for  the  first  time  on  a  rehearing. — 
State  V.  Phillips,  652. 

Improper  Argument  of  Counsel. — On  a  prosecution  for  seduction^ 
counsel  for  the  state  in  the  closing  argument  said  defendant 
*'ought  to  have  married  the  prosecuting  witness;  that  he  ought 
to  have  said  to  her  'that  child  is  blood  of  my  blood,  flesh  of 
my  flesh,'  and  married  her,  and  then  his  old  gray  haired  father 
and  mother. would  have  had  no  cause  to  mourn."  Held,  that  in 
view  of  the  fact  that  counsel  for  defendant  had  previously  re- 
ferred to  the  '*gray  haired  father  and  mother,"  and  that  the 
court  instructed  that  refusal  to  marry  was  not  evidence  of 
guilt,  the  error  was  cured. — State  v.  Bums,  663. 

Introduction  of  Evidence  Not  Before  Grand  Jury — Continuance. — 
Where  the  prosecuting  attorney  gives  notice  of  the  production, 
on  the  trial  of  witnesses  who  were  not  before  the  grand  jury^ 
and  the  required  time  intervenes  between  the  giving  of  notice 
and  commencement  of  the  trial,  the  fact  that,  apprehending  in- 
sufficient time,  application  is  made  to  the  court  for  leave  to  in- 
troduce such  evidence,  will  not  entitle  the  defendant  to  a  con- 
tinuance under  Code,  section  5373. — State  v.  Snider,  15. 

Remarks  of  Court — Apparent  Sympatic/. — On  the  examination  of 
the  prosecuting  witness  |n  an  action  for  seduction  she  appeared 
diffident,  and  the  conrt  remarked  "Speak  out  loiider,  my  girl; 
now  tell  them  what  was  said,  my  girl."      Held,  not  prejudi- 
cial under  the  circumstances  of  the  case. — Idem. 

Recaiiing  Q'^^nd  Jury. — Where  a  grand  jury  is  excused  "until  the 
second  day  of  the  next  term,  unless  sooner  called  by  the  court" 
it  may  be  recalled  and  legally  investigate  a  cause  at  the  same 
term.— State  v.  Phillips,  652. 

Challenges  to  Grand  Jurors. — That  defendant  is  not  given  oppor- 
tunity to  challenge  grand  jurors  is  not  ground  for  setting  aside 
an  indictment.— Idem. 

COUNTERCLAIM. 

Partnership. — ^A  claim  against  one  partner  cannot  be  set  off 
against  a  debt  due  the  partnership. — ^Hoaglin  v.  Henderson  & 
Co.,  720. 

DAMAGES. 

Action  to  Abate  Nuisance — Evidence. — In  an  action  for  damages 
and  to  abate  a  nuisance,  the  measure  of  damages  is  the  value 
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of  the  use  of  the  property  for  which  it  is  intended,  unobstructed. 
Evidence  of  damage  held  sufficient  to  support  the  action. — Pettit 
y.  Town  of  Grand  Junction,  362. 

Bees. — If  by  reason  of  defendant's  negligence  the  first  attack  of 
the  bees  upon  the  horses    was  the  proximate    cause  of  their 
death,  then  he  is  liable  in  damages,  regardless  of  any  duty  ow- 
ing to  plaintift  while  on  the  premises. — Parsons  v.  Manser,  88. 

Discharge  of  OfRcial  by  Directors— Recovery  of  Salary — Instruc- 
tion.— Where  a  board  of  directors,  acting  within  the  scope  of 
its  power  and  for  good  cause,  discharges  an  officer  of  the  cor- 
poration, no  recovery  for  the  time  subsequent  to  the  discharge 
should  be  allowed  and  the  Jury  should  be  so  instructed.— Selley 
V.  Am.  Lubricator  Co.,  591. 

Future  Pain  and  Suffering. — ^Future  pain  and  suffering  are  a 
proper  element  of  damage  to  be  considered  by  the  Jury  in  a 
suit  for  personal  injury. — Stanley  v.  Street  Railway  Co.,  526. 

Future  Pain  and  Suffering. — ^The  Jury  may  take  into  consideration 
future  pain  and  suffering  in  estimating  the  damages,  if  from  the 
whole  evidence  such  will  be  the  result  of  the  injury,  though  no 
witness  testifies  that  pain  and  suffering  will  continue,  or  for 
what  length  of  time. — Smith  v.  Sioux  City,  50. 

Insurance* — The  policy  provided  that  the  company  should 
not  be  liable  for  damage  by  fire;  the  explosion  of  gas  producing 
the  damage  was  caused  by  ''a  match  or  light  in  the  room"  prior 
to  the  fire  in  the  building;  held,  the  damage  was  not  the  result 
of  fire  within  the  meaning  of  the  policy. — Vorse  v.  Ins.  Co.,  555. 

Nuisance — Measure  of  Damages. — Ordinarily  the  measure  of  dam- 
ages to  a  farm  by  reason  of  a  nuisance  is  the  depreciation  in 
the  rental  value  of  the  farm  as  a  whole,  and  evidence  that  some 
portion  ^is  as  productive  after  the  establishment  of  the  nuisance 
as  before,  should  not  be  received. — Bennett  v.  City  of  Marion, 
473. 

Proceeds  of  Converted  Stock. — On  a  sale  of  the  corporate  property 
the  shareholder  whose  stock  has  been  converted  is  entitled  to 
the  full  amount  for  which  it  was  sold. — Loetscher  v.  Dillon,  202. 

Sanne. — When  corporate  stock  which  has  no  fixed  market  value 
is  improperly  withheld  by  one  against  the  demands  of  the  owner 
for  a  transfer  and  is  converted  into  money  by  a  sale  of  the  cor- 
porate property,  the  owner  may  recover  the  full  amount  of  the 
proceeds  of  the  sale,  with  interest  at  six  per  cent.,  from  date  of 
its  payment — Idem. 

Unauthorized  Contract — Refusal  to  Perform. — Where  the  husband 
makes  an  unauthorized  contract  of  sale  of  the  wife's  property 
and  she  refuses  to  ratify  it,  there  can  be  no  recovery  of  dam- 
ages for  refusal  to  perform  same. — Saunders  v.  King  et  al.,  291. 

DEDICATION— See  Highways. 
Vol.  119  Iowa— 49. 
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DEEDS — See  CJonveyanobb — Rbal  Pbofbbtt — Wills. 
Annuity. — ^A  provision  in  a  deed  that  "the  grantee  is  to  pay  the 
grantor  the  sum  of  $200  a  year  on  each  and  every  year  during 
the  lifetime  of  the  grantor,  on  January  1st,  and  such  payment 
shall  be  a  lien  on  the  land/'  constitutes  an  annuity,  for  the  pay- 
ment  of  which  the  real  estate  stands  as  security. — Nehls  Bx'r. 
V.  Sauer  et  al.,  440. 

Conveyance  from  Husband  to  Wife — Evidence. — The  husband  di- 
rected a  notary  to  prepare  a  deed  conveying  the  land  in  ques- 
tion to  his  wife  and  authorized  the  notary  .to  sign  his  name 
thereto  and  file  It  for  record.  The  wife  had  no  knowledge  of  the 
deed  until  after  it  was  recorded,  but  upon  coming  into  posses- 
sion of  same  accepted  it,  paid  the  expressed  consideration  and 
- ';  thereafter  claimed  ownership,  which  was  acquiesced  in  by  the 
husband.  Evidence  considered  and  held  that  the  wife  took  good 
title  as  against  one  to  whom  the  husband  afterwards  contract- 
ed to  convey  without  her  consent.— Saunders  v.  King  et  al.,  291. 

Exception  in  Deed — Notice  to  Grantee. — ^Where  a  deed  to  real 
property  refers  to  and  is  subject  to  a  lease,  and  the  lessee  is 
in  possession,  the  grantee  is  charged  with  notice  of  all  the  con- 
ditions attaching  to  the  tenancy. — Spaulding  v.  Thompson,  484. 

Mortgage  Sale — Deed. — Order. — Under  Code,  section  3843  an  order 
of  the  Judge  may  be  made  in  vacation  directing  a  sheriff  to  is- 
sue a  deed  to  a  purchaser  at  an  execution  sale  under  a  Judg- 
ment.— Ins.  Co.,  V.  Maxwell,  672. 

DESCENT — See  Estates  op  Decedents — Wills. 
DISCRETION  OF  COURT — See  Peaotioe — New  Trl^. 
EASEMENT — See  Highway. 

EMBEZZLEMENT— See  Criminal  Law. 
Indictment — Instruction^ — An  indictment  for  the  embezzlement 
of  funds,  under  Code  section  4842,  must  charge  that  the  cor- 
poration is  a  building  and  loan  association,  and  where  the  state 
offers  the  articles  of  incorporation  simply  to  prove  the  fact  of 
Incorporation,  an  instruction  on  the  theory  that  the  indictment 
is  founded  on  section  1918  is  error. — State  v.  Ames,  680. 

EQUITY. 

Reformation  of  Deed — Mistake  of  Grantee's  Agent — Principal  Bound 
By — Evidence. — ^Where  a  grantee  of  land  entniets  the  convey- 
ance to  another  as  his  agent  and  the  agent  makes  a  mistake  In 
the  description,  such  mistake  becomes  that  of  the  principal,  and 
where  it  appears  that  the  grantor  relied  on  the  agent  to  draw 
the  deed,  equity  will  reform  the  same  for  the  grantor.  Evidence  . 
considered  and  held  to  establish  a  mistake  In  the  description. — 
Barry  v.  Rownd  et  al.,  105 

Mav  Decree  Cancellation. — Where  the  court  has  Juri8dlctlt>n  of 
the  parties,  eauitv  may  decree  a  cancellation  of  a  deed  though 
the  land  is  situated  in  another  state. — Barringer  v.  Ryder,  121. 
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ESCROW. 

A  conditional  delivery  of  a  contract  to  one  of  the  parties  thereto 
does  not  create  an  escrow.— Bemls  v.  Allen,  160. 

ESTATES  OF  DECEDENTS— Se^  Wills. 
Admlnistratora — Who  May  Act. — ^Under  Code  section  8297  a  non- 
resident may  be    legally    appointed    an    administrator  in  this 
state. — Foley  v.  Packing  Co.,  246. 

Action  to  Recover  on  An  Undertaker's  Bill — Excessive  Allowance. 
— Deceased  had  no  relatives  in  the  city  where  he  lived;  was  by 
occupation  a  janitor,  and  left  an  estate  of  about  |5,000;  held, 
that  a  verdict  for  |455  on  the  bill  of  the  undertaker  for  |526 
was  excessive,  in  view  of  the  estate  and  station  in  life  of  de- 
ceased.—Foley  V.  Brocksmit,  Adm'r.,  457 

After  Acquired  Property — How  Passes. — ^Where  a  will  contains  no 
general  devise  of  real  estate,  thd  only  mention  of  that  class  of 
property  being  a  specific  reference  to  particular  tracts  owned  by 
the  testatrix  at  the  date  of  the  will,  and  there  being  no  residu- 
ary clause  or  devise  into  which,  in  the  absence  of  a  specific 
grant  the  same  might  fall,  land  acquired  by  the  testatrix  aftef 
the  date  of  the  will  passes  as  intestate  property. — Flynn  v.  Hol- 
man,  731. 

Claim — Failure  to  Give  Notice — Statutory  Bar. — Where  a  claim 
is  filed  by  a  county  against  an  estate  and  the  same  is  neither 
allowed  nor  filed  with  notice  as  required  by  Code,  section  3338 
and  i»  therefore  barred,  the  fact  that  the  administrator  fails  to 
file  an  inventory  as  required  by  law,  or  that  the  estate  remains 
unsettled,  Is  not  sufficient  to  overcome  the  statutory  bar. — In 
re  Jacob's  Estate,  176. 

Claim  for  Services — Statute  of  Limitations. — ^Where  services  are 
performed  by  a  daughter  for  her  father  under  an  agreement 
that  compensation  sball  be  made  from  his  estate,  the  statute  of 
limitations  will  not  begin  to  run  until  his  death. — Bennett  v. 
Lutz  et  al.,  215. 

Same — Past  and  Future  Services — Evidence. — A  promise  of  the 
father  that  past  services,  which  do  not  appear  to  have  been 
gratuitously  performed,  as  well  as  future  services,  shall  be 
paid  out  of  the  estate,  has  sufficient  consideration  to  prevent 
the  running  of  the  statute  until  his  death. — Idem. 

ESTOPPEL. 

Collection  of  Taxes — Insane  Person. — In  an  action  co  collect  the 
tax  of  a  non-resident,  insane  person,  the  fact  that  such  person 
has  been  adjudged  insane  in  a  guardianship  proceeding  in  this 
state,  or  that  he  has  been  committed  to  an  asylum  by  the  com- 
missioners of  insanity,  is  not  conclusive  of  the  ward's  legal 
residence  and  do'  not  estop  the  guardian  from  defending  the 
collection  of  taxes  assessed  against  his  property,  on  the  ground 
of  good  faith  to  the  court. — Brown,  Guard,  v.  Lam  be,  Treas., 
404. 
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Designation  of  Lines  by  Vendor. — Where  the  owner  points  out 
the  lines  and  comers  to  one  who  purchases,  relying  on  the 
boundaries  so  designated,  the  vendor  is  estopped  from  denying 
such  location  of  the  lines.— Rowell  v.  Weinemann,  256. 

Judgment  of  Foreclosure-^Rights  of  Assignee^ — The  purchaser  of 
a  Judgment  on  foreclosure  of  a  mortgage  acquires  more  than  the 
assi^ee  of  an  ordinary  judgment;  he  becomes  the  assignee  of 
the  mortgage,  and  has  such  ah  interest  in  the  land  as  entitles 
him  to  the  protection  of  the  recording  acts,  so  that  if  at  the 
time  of  his  purchase  a  prior  mortgage  has  been  released  of  re- 
cord, he  may  rely  on  such  release  and  the  owner  of  the  prior 
mortgage  is  estopped  from  asserting  his  rights  to  the  prejudice 
of  such  assignee. — Raymond  v.  Whitehouse  et  al.,  132. 

Mechanic's  Liens — Contract — Payments. — The  owner  of  the 
premises  entered  Into  a  contract  with  his  codefendant  to  fur- 
nish material  and  labor  to  erect  certain  buildings.  To  a  sub- 
contractor he  stated  that  by' the  terms  of  the  contract  he  was  ta 
pays  nothing  until  the  buildings  were  completed.  Held,  that  in 
an  action  by  the  subcontractor  to  enforce  his  lien  he  was  es- 
topped to  deny  that  the  contract,  with  respect  to  payments,  was 
different  ^han  stated  by  him. — Rath  v.  Orr  et  al.,  511. 

Payment  of  Taxes. — The  fact  that  defendant  and  his  grantors 
have  paid  taxes  on  certain  fractional  lots,  designated  by  num- 
ber, and  there  Is  no  showing  that  the  highway  covers  all  or  a 
considerable  portion  of  such  lots,  does  not  estop  the  city  from 
claiming  the  land  so  used  as  a  street. — City  of  Cedar  Rapids  v. 
Young,  552. 

Waiver  of  Fraud — Acceptance  of  Duea^Evidence. — Where  an 
assessment  company  accepts  membership  dues  through  its  auth- 
orized officer,  it  is  estopped  from  denying  the  validity  of  th& 
certificate  on  any  ground  which  would  have  justified  a  refusal 
of  such  dues  at  the  time  offered,  provided  the  association, 
through  its  officer,  knew  or  had  notice  of  such  facts  as  would 
charge  it  or  Its  officer  with  knowledge  of  the  invalidity  of  the 
certificate.  Evidence  examined  and  held  sufficient  to  consti- 
tute a  waiver  of  the  fraud  charged. — ^Alexander  v.  Grand  Lodge, 
519. 

Evidence. — ^Evidence  considered  and  held  that  the  plaintift  is  not 
estopped  from  asserting  its  title  to  one  half  the  real  estate  in 
question. — Truth  Lodge  v.  Barton,  280. 

EVIDENCE — See  Crdonal  La.w  Evidence. 
Admissions — When  Excluded. — ^Where  the  buyer  has  the  right  to 
accept  or  reject  a  machine  under  the  contract  of  purchase.  It  is 
not  error  to  exclude  the  individual  statements,  offered  as  admis- 
sions, of  officers  of  the  corporation  who  are  not  charged  with 
its  operation. — Haney-Campbell  Co.,  v.  Creamery  Ass'n.  et  al., 
188. 

Error  In  rejecting  testimony  is  cured  by  its  subsequent  admis- 
sion.— Idem, 
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Commissions — Exclusion  of  Certain  Testimony. — ^In  an  action  to 
recover  commissions  for  tbe  sale  of  real  estate,  it  is  competent 
to  show  that  the  agent  furnished  a  purchaser  who  was  ready, 
able  and  willing  to  buy  on  the  terms  given  the  agent,  and  that 
the  owner  refused  to  sell,  saying  he  would  rather  pay  the  com- 
mission than  lose  $5.00  per  acre  on  the  land. — McDermott  v. 
Mahoney,  470. 

Liability  of  Agent. — ^It  is  the  duty  of  an  agent,  who  would  avoid 
personal  liability  for  the  purchase  of  property,  to  disclose  his 
agency  and  not  of  the  seller  to  discover  it  Evidence  consid- 
ered and  held  sufficient  to  establish  the  agent's  personal  lia- 
bility.—Fritz  V.  Kennedy,  628. 

Subcontractor — Agency. — This  action  is  against  a  contractor  for 
goods  sold  and  delivered  his  subcontractor;  held,  that  the  evi- 
dence is  of  such  a  nature  that  the  question  of  the  subcontractor's 
agency  for  his  principal  should  have  been  submitted  to  the 
jury. — ^Jewell,  Adm'r  v.  Posey,  412. 

Appearance — Want  of  Authority — Burden  of  Proof. — ^Where  an 
attorney  appears  to  an  action  for  one  of  the  parties,  authority 
for  so  doing  is  presumed,  and  the  burden  is  on  the  one  claiming 
want  of  such  authority. — Uehlein  v.  Burke  et  al.,  742. 

Bankruptcy — Canceliation  of  Mortgage. — Before  a  trustee  in  bank- 
ruptcy can  set  aside  a  mortgage  given  by  a  bankrupt  he  must 
show  that  the  funds  in  his  hands  are  insufficient  to  satisfy  the 
claims  of  creditors. — Deland  v.  Miller  &  Cheney  Bank,  368. 

Breach  of  Promise. — Evidence  in  a  suit  for  breach  of  marriage 
contract  considered  and  held  to  support  a  verdict  for  plaintiff. — 
Williams  v.  Fahn,  746. 

Government  Boundary  Lines — Proof  of — Fieid  Notes,  Etc. — In  de- 
termining the  original  government  lines  and  comers,  where 
they  are  in  dispute,  courses,  distances,  measurements,  plats 
and  field  notes  must  all  yield  to  the  actual  comers  and  lines 
established  by  the  original  government  surveyors. — Rowell  v. 
Weinemann  et  al,  256. 

Same. — In  determining  the  original  govemment  lines  and  corners 
it  is  proper  to  consider  the  testimony  of  those  who  saw  them 
when  discernible,  their  practical  location  made  at  a  time  when 
presumably  in  existence,  acquiescence  of  parties,  acts  of  pub- 
lic authorities  with  respect  thereto,  boundaries  of  contiguous 
tracts  and  their  reputation  and  tradition. — Idem. 

Boundary  Lines — Piat  and  Fieid  Notes — Evidence  Sufficient  to 
Overcome  Same. — ^The  evidence  in  an  action  to  quiet  title  and 
determine  the  original  government  lines  and  comers  of  a  frac- 
tional subdivision,  examined  and  held  sufficient  to  overcome 
the  presumption  arising  from  the  recitals  in  the  plat  and  field 
notes  made  by  the  govemment  surveys,  that  the  corners  and 
lines  were  established  at  points  other  and  diflferent  from  those 
recognized  by  the  owners  at  the  time  the  action  was  brought 
—Rowell  V.  Clark  et  al.,  299. 
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Fraud — Burden  of  Proof. — ^Where  fraud  Is  committed  upon  a  prin- 
cipal by  his  agent,  the  silence  of  the  agent  amounts  to  a  con- 
tinuance of  the  fraud  and  the  burden  is  on  the  agent  to  show 
the  principal's  knowledge  of  the  fraud. — Faust  v.  Hosford.  97. 

Character — Proof  of — Specific  Acts. — In  an  action  for  breach  of 
marriage  contract,  where  defendant  pleads  bad  character,  which 
was  unknown  at  the  time  of  contract,  proof  of  specific  acts  of 
immorality  is  unnecessary. — Williams  v.  Fahn,  746. 

Conversations — Malicious  Prosecution* — In  an  action  for  malic- 
ious prosecution,  evidence  of  conversations  with  the  county  at- 
torney in  relation  to  the  prosecution  Is  Immaterial. — Kletzing 
V.  Armstrong,  505. 

Cross  Examination  of  Expert  Witness. — The  liberty  allowed  In 
cross-examination  of  experts  Is  largely  discretionary  with  the 
court,  and  for  thp  purpose  of  testing  his  knowledge  or  the 
weight  of  his  to""  "-• ly  almost  any  state  of  facts  may  be  as- 
sumed.— Bennett        v  :ty  of  Marlon,  473. 

Decree — Admissibility  of — Objection  Thereto  Must  be  Specific — 
Where  a  Judgment  Is  properly  offered  in  evidence  for  the  pur- 
pose of  showing  a  prior  adjudication  for  damages  for  the  con- 
tinuance of  the  same  nuisance,  a  general  objection  thereto  will 
not  raise  the  question  of  its  inadmissibility  because  It  T^ontalns 
the  amount  of  the  former  recovery,  and  same  will  not  be  con- 
sidered on  appeal. — Idem. 

Dedication. — ^Where  land  Is  continuously  used  as  a  highway  for 
the  statutory  period  with  the  knowledge  of  the  abutting  prop- 
erty owners,  and  at  various  times  attempts  are  made  to  improve 
the  same,  the  public  acquires  a  permanent  easement  to  use  the 
land  as  a  highway.  Evidence  considered  and  held  sufficient  to 
establish  a  dedication. — City  of  Cedar  Rapids  v.  Young,  552. 

Depositions — OfTer  of  Part  Only* — Permission  to  introduce  parts  of 
depositions  wll  not  constitute  reversible  error,  where  It  appears 
that  the  portions  not  offered  are  immaterial  or  where  no  pre- 
judice arises. — Alexander  v.  Grand  Lodge,  519. 

Divorce — Admission  of  Decree  Only. — ^A  duly  authenticated  decree 
of  divorce  Is  admissible  in  evidence,  though  not  accompanied 
by  the  entire  record. — Idem. 

Estates. — ^Evidence  in  an  action  to  establish  a  claim  for  services 
against  an  estate  considered  and  held  sufficient. — Bennett  v. 
Lutz  et  al.,  215. 

Estoppel. — Evidence  considered  and  held  that  the  plaintiff  is  not 
estopped  from  asserting  Its  title  to  one  half  the  real  estate  In 
questlon.—Truth  Lodge  v.  Barton,  230. 

Expert  Testimony — Competency — Extent  of  Capacity. — The  ulti- 
mate question  as  to  the  extent  of  the  capacity  of  an  alleged 
incompetent  to  reasonably  understand  and  transact  business 
Is  for  the  Jury  to  determine,  and  Is  not  the  subject  of  expert 
testimony. — McGlbbons  v.  McGlbbons,  140. 
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Eyldence  considered  and  held  to  support  the  verdict  that  a  guard- 
ian should  be  appointed. — Idem, 

Expert  Testimony. — The  testimony  of  an  expert  regarding  the 
effect  of  its  broken  condition  upon  the  operation  of  the  machine 
was  properly  excluded,  there  being  no  showing  of  the  manner 
in  which  the  alleged  break  affected  the  working  of  the  machine 
or  that  the  same  produced  the  fault  complained  of. — ^Haney- 
Campbell  Co.  v.  Creamery  Ass'n.  et  al.,  188. 

Notice  of  Defect. — ^Evidence  considered  and  held  sufficient  to 
establish  notice  to  plaintiff  that  the  machinery  did  not  do  satis- 
factory work. — Idem. 

Expert  Testimony — Exclusion  of. — Questions  calling  upon  an  ex- 
pert witness  to  state  the  better  one  of  two  methods  for  paper- 
ing certain  rooms  as  provided  by  a  stated  contract,  basing  his 
opinion  in  part  on  the  custom  of  the  trade,  should  be  excluded. 
— School  District  v.  Sweamgin  et  al.,  702. 

Expert  Testimony. — In  an  action  on  a  contract  an  expert  witness 
.  should  not  be  permitted  to  testify  to  a  custom  or  give  his  con- 
struction of  the  contract  In  question. — Idem. 

Examination  of  Witnesses— Leading  and  Suggestive  Questions. — 
The  practice  of  asking  leading  and  suggestive  questions  regard- 
ing a  material  matter,  which,  on  objection  are  excluded  and 
immediately  followed  by  interrogatories  on  the  same  subject 
proper  in  form,  is  to  be  condemned,  but  the  method  of  examina- 
tion being  largely  discretionary  with  the  court  the  same  may 
not  of  necessity  require  a  reversal. — Sullivan  v.  Railway  Co., 
464. 

Husband  and  Wife — Specific  Performance. — Evidence  examined 
and  held  that  plaintiff  did  not  occupy  the  relation  of  creditor 
of  the  husband  and  that  he  knew  the  title  was  in  the  wife, 
therefore  he  cannot  be  heard  to  say  that  the  deed  was  given  to 
defraud  creditors  and  subsequent  purchasers,  in  an  action  to 
compel  conveyance  on  the  contract  of  the  husband  alone. — 
Saunders  v.  King  et  al.,  291. 

Fraud. — ^Evidence  .in  an  action  to  recover  attorney's  fees  consid- 
ered and  found  that  defendant  obtained  possession  of  the  pro- 
ceeds of  a  collection  and  deposited  it  with  a  third  person  with 
intent  to  defraud  plaintiff. — Kerr  v.  Kennedy,  239. 

Fraud  In  Procuring  Tax  Deed. — In  this  case  the  tax  deed  issued 
upon  proper  notice,  and  plaintiff  as  mortgagee,  is  not  entitled 
to  maintain  an  action  to  redeem  thereafter,  in  the  absence  of 
a  showing  that  the  deed  was  fraudulently  obtained.  Evidence 
considered  and  held  insufficient  to  show  fraud  or  to  estop  de- 
fendants from  asserting  title  under  the  tax  deed. — Busch  v. 
Hall  et  al.,  279. 

Fraud — Cancellation  of  Patent. — In  an  action  to  quiet  title  where, 
in  granting  the  relief  asked  it  is  necessary  to  cancel  and  set 
aside  a  patent  from  the  state  on  the  allegation  that  the  same 
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was  procured  by  fraud,  the  evidence  should  be  most  conTinc- 
ing.  Evidence  considered  and  held  insufficient  to  establish 
fraud. — Murray  v.  Quigley,  6. 

Former  Adjudicatipn — Proof  of- — A  decree  of  the  district  court  is 
presumed  to  be  regular,  until  the  contrary  appears,  and  where 
a  former  adjudication  is  relied  upon,  which  shows  on  its  face 
what  the  issues  were  and  what  was  in  fact  decided,  the  intro- 
duction of  the  original  notice  and  pleadings  is  not  necessary. — 
McConkie  v.  Remley,  512. 

Principal's  Knowledge— Notice. — ^This  action  is  to  cancel  fradu- 
lent  conveyances  and  to  quiet  title,  and  upon  the  evidence; 
held,  that  the  principal  had  sufficient  knowledge  to  constitute 
notice  that  the  money  was  received  from  his  agent  was  derived 
from  a  fraudulent  sale  of  his  land,  and  in  retaining  the  same  he 
ratijQed  the  fraudulent  sale. — Russ  v.  Hansen  et  al.,  376. 

Hypothetical  Questions. — Hypothetical  questions  on  the  deprecia- 
tion in  value  of  the  property  affected  by  a  nuisance,  which  are 
not  supported  by  the  proven  facts,  should  not  be  propounded 
or  answered.  — Bennett  v.  City  of  Maricm,  473. 

Insolvency — Fraud  of  Mortgagor. — In  an  action  to  set  aside  a  mort- 
gage given  by  a  bankrupt  within  four  months  prior  to  filing  a 
petition  in  bankruptcy,  it  must  be  shown  not  only  that  the 
mortgagee  knew  or  had  cause  to  have  known  the  bankrupt  in- 
solvent, but  that  the  mortgage  was  given  to  delay  creditors. — 
Deland  v.  Miller  &  Cheney  Bank,  368. 

Accidental  Insurance. — Evidence  considered  and  held  that  the 
facts  surroimding  the  death  of  deceased  were  such  that  reason- 
able minds  might  reach  different  conclusions  on  the  question 
of  voluntary  exposure  to  danger,  and  that  it  was  properly  sub- 
mitted to  the  Jury. — Payne  v.  Accidental  Ass'n..  342. 

Insurance — When  Subject  to  Debts  of  Deceased. — ^Evidence  con- 
sidered and  found  insufficient  to  constitute  a  special  contract 
for  the  appropriation  of  funds  from  a  life  insurance  policy  as 
required  by  Code  section  3313. — O'Melia  v.  Hoffmeyer,  444. 

Insurance— Beneficiary  Certlflcate^Admlsslon  and  Exclusion  of 
Evidence. — In  a  suit  on  a  beneficiary  certificate,  it  is  error  to 
admit  in  evidence  an  unsigned  affidavit  of  the  subordinate  lodge 
officers  as  proof  of  death,  containing  a  statement  of  the  stand- 
ing in  the  order  of  deceased  which  is  claimed  by  the  lodge 

officers  to  be  untrue,  and  which  has  attached  the  affidavit  of 
plaintiff  that  all  assessments  due  on  the  certificate  have  been 
paid,  where  such  payment  is  in  dispute.  It  is  also  error  to  admit 
receipts  for  payment  of  assessments  on  the  certificate  of  plain- 
tiff's own  membership  In  the  order. — Rambousek  v.  Supreme 
Council,  263. 

Death  Loss  Payable  From  Assessments. — ^Where  the  uncontra- 
dicted evidence  shows  that  the  only  fund  from  which  a  death 
claim  under  a  beneficiary  certificate  can  be  paid  is  from  assess- 
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ments  on  the  members  of  the  order,  and  there  is  no  showini 
that  an  assessment  has  been  made  or  that  there  is  a  fund  avail- 
able  for  the  payment  of  the  loss,  the  plaintiff  is  not  entitled  to 
a  judgment. — Idem, 

Jnsurance — Conversations  Between  Husband  and  Wife. — In  an 
action  on  a  policy  of  life  insurance,  the  testimony  of  the  wife 
of  deceased  to  conversations  between  them  prior  to  the  time 
he  was  shot  is  inadmissable,  as  conversations  between  husband 
and  wife. — Sutcliffe  v.  Association,  220. 

(Res  Gestae — Conversations  at  Time  of  Shooting. — ^Where  it  is 
claimed  that  deceased  committed  suicide,  the  testimony  of  the 
wife,  who  was  present  at  the  time  of  the  shooting,  as  to  what 
actually  took  place  and  what  was  said  by  deceased  and  those 
present  concerning  the  shooting,  is  admissible  as  part  of  the 
re9  gesicte. — Idem. 

Hes  Qestas— Admissions  of  Insured — When  Competent  Against 
Beneficiary. — ^A  beneficiary  in  an  insurance  policy  is  bound  by 
the  admissions  of  the  insured  regarding  the  shooting  which 
caused  his  death,  though  suing  in  her  own  right,  where  the  same 
are  part  of  the  res  gestae. — Idem. 

Presence  of  Physician. — Mere  presence  of  a  physician  will  not 
render  the  admissions  of  deceased  inadmissable  as  confidential 
communications,  where  the  same  are  not  addressed  to  him  or 
connected  with  his  professional  duty. — Idem. 

Buicide* — Evidence  considered  and  found  to  warrant  a  finding  that 
deceased  committed  suicide. — Idem. 

Insurance — Mutual  Hail  Policy — Losses — Judgment. — In  an  action 
on  a  mutual  hail  policy  which  provides  full  loss  indemnity  from 
a  general  fund  to  be  provided  by  assessment  of  members,  ex- 
cept in  case  the  total  losses  exceed  such  amount  so  collected, 
then  losses  to  be  paid  pro  rata,  the  burden  of  proof  is  on  the 
'Company  to  show  Insufiicient  funds  to  pay  losses  in  full,  and 
In  the  absence  of  such  showing  a  Judgment  for  full  amount  of  a 
loss  will  stand.— Delle  v.  Ins.  Co.,  173. 

Malice— Want  of  Evidence — Submission  of  Issue. — Evidence  con- 
sidered and  held  that  it  failed  to  establish  malice  on  the  part 
of  the  members  of  the  council  in  opening  a  street,  and  that 
this  issue  ought  not  to  have  been  submitted  to  the  Jury. — Young 
V.  Gormley,  546. 

Negligence — Street  Railway  Accident. — Evidence  in  a  street  rail- 
way accident  considered  and  held  that  the  question  of  the  exer- 
cise of  reasonable  care  by  the  motorman,  notwithstanding  the 
contributory  negligence  of  deceased,  should  have  been  sub- 
mitted to  the  Jury. — Barry  v.  Burlington  Ry.  &  Light  Co.,  62. 

New  Appliances — Negligence. — Where  new  appliances  for  coup- 
ling engines  are  shown  to  be  practical  and  safe,  their  general 
use  may  be  taken  into  consideration  in  determining  the  ques« 
tion  of  negligence  in  using  older  and  different  appliances.—* 
Bryce  v.  Railway  Co.,  274. 
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Railways — FIrea — Negligence. — ^In  an  action  against  a  rallwaj 
company  for  seting  out  fires,  the  evidence  on  the  question  of 
negligence  is  considered  and  held  insufficient  to  take  the  case  to 
the  Jury. — Glanz  v.  Railway  Co.,  611. 

Incompetence  of  Employe— Negligence  in  Employment. — ^A  single 
act  of  casual  neglect  by  an  employe  does  not  make  such  a  case 
of  incompetency  that  knowledge  thereof  by  the  employer  will 
reader  the  latter  chargeable  with  negligence  in  retaining  the 
former  in  his  employ,  and  under  this  rule  the  evidence  in  the 
case  is  held  insu^fficlent  to  Justify  a  verdict  against  defendant 
for  plaintiff's  injuries.— Wicklund  v.  Saylor  Coal  Co.,  335. 

Note— Invalidity. — Where  the  issue  was  whether  the  defendant 
agreed  to  pay  a  certain  note  in  consideration  of  the  sale  to  him 
of  the  land  involved,  evidence  of  the  invalidity  of  the  note, 
which  defense  was  waived  by  him  an  action,  was  properly 
excluded.— Bemis  v.  Allen,  160. 

Notice — Where  the  defense  to  h  suit  on  a  note  in  the  hands  of  an 
assignee  was  the  wrongful  foreclosure  by  the  payee  of  a  chattel 
mortgage  securing  the  same  and  a  conversion  of  property  more 
than  sufficient  to  pay  the  note,  in  the  absence  of  proof  that  the 
mortgage  covered  the  property  converted  or  secured  payment 
of  the  note,  the  evidence  is  insufficient  to  charge  plaintiff, 
an  innocent  purchaser  for  value,  with  notice. — Moody  v.  Dille- 
muth  et  al.,  372. 

Nuisance— Adjudication — Instruction. — ^Where  it  has  been  ad- 
judicated that  a  continuing  nuisance  exists,  and  that  fact  is 
established  in  an  action  for  damages  subsequently  suffered,  evi- 
dence that  the  nuisance  is  permanent  is  immaterial,  and  an 
instruction  that  the  character  of  the  nuisance  is  established  by 
such  adjudication  and  the  plaintiff  is  entitled  to  damages,  is 
held  correct. — Bennett  v.  City  of  Mari*.»n,  473. 

Nuisance. — In  an  action  for  damages  and  to  abate  a  nuisance,  the 
evidence  of  damage  considered  and  held  sufficient  to  support 
the  action. — Pettit  v.  Town  of  Grand  Junction,  352. 

Opinion  of  Witness. — ^The  opinion  of  a  witness  that  a  strip  of  land 
is  not  in  fact  a  street,  who  claims  to  have  examined  it  and  so 
concluded,  is  incompetent  to  show  malice  or  the  nonexistence 
of  the  claimed  street. — Young  v.  Gormley,  546. 

Original  Notice. — In  an  action  to  quiet  title,  evidence  of  service 
of  the  original  notice  considered  and  held  sufficient  to  warrant 

'  the  court  in  finding  there  was  no  service. — Miller  v.  Railway 
Co.,  41. 

Personal  Services — Employment  by  Corporation. — ^Where  plaintiff 
seeks  to  recover  for  personal  services  under  an  alleged  con- 
tract with  the  board  of  directors  of  defendant  company,  evi- 
dence of  how  he  came  to  be  identified  with  defendant  and  of 
his  employment  prior  to  the  alleged  conti*act,  while  insufficient 
to  establish  the  contract,  is  admissible  as  part  of  the  history  of 
the  transaction  pnd  explanatory  of  what  follows. — Selley  v.  Am. 
Lubricator  Co.,  591. 
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Positive  and  Negative  Testimony. — An  instruction  that  the  testi- 
mony of  a  witness  who  says  he  heard  the  car  gong  ring  is  en- 
titled to  grreater  weight  than  the  testimony  of  a  witness  who 
says  he  did  not  hear  the  gong,  in  view  of  the  position  of  the 
witnesses,  was  properly  refused. — Stanley  v.  Street  Railway 
Co.,  526. 

Possession  of  Real  Estate^Admission  of  Lease. — ^Where  the  issue 
involves  the  question  of  whether  defendant  is  in  possession  of 
real  estate  under  a  contract  of  purchase  or  a  lease,  the  lease  is 
properly  admissible  in  evidence  as  tending  to  show  that  his 
possession  is  referable  thereto. — Bemis  v.  Allen,  160. 

Proceedings  of  Council. — The  record  of  the  proceedings  of  a  city 
council  is  presumed  to  correctly  state  its  action,  unless  the  con- 
trary is  shown. — Young  v.  Gormley,  546. 

Parol — Alteration  of  Contract. — Where  the  consideration  upon 
which  a  contract  rests  is  clearly  stated  in  the  instrument,  it 
cannot  be  altered  by  parol  evidence. — Lane  v.  Richards,  24. 

Parol — Contract  of  Employment. — A  contract  of  employment  by  a 
corporation  may  be  shown  by  parol  evidence  where  the  minutes 
of  the  meeting  of  directors  fail  to  disclose  the  employment. — 
Selley  v.  Am.  Lubricator  Co.,  591. 

Production  of  Record — Failure  of  Proof. — Where  the  right  to  pos- 
session of  land  is  based  upon  a  proceeding  in  justice  court 
which  is  denied,  except  the  institution  of  the  suit,  and  on  a  deed 
the  result  of  such  proceeding,  and  the  claimant  fails  to  pro- 
duce  the  record  of  the  Justice  or  the  deed,  there  Is  a  failure  in 
the  burden  of  proof.— Bemis  v.  Plato,  127. 

Responsive  Answer. — ^Unless  the  contrary  appears,  an  answer,  on 
appeal,  will  be  presumed  responsive  to  the  question,  and  unlesff 
objection  to  the  question  is  made  it  should  not  be  stricken. — 
Stanley  v.  Core,  417. 

Statute  of  Another  State — Presumption.— In  the  absence  of  proof 
to  the  contrary  the  statutes  of  another  state  will  be  presumed 
to  be  the  same  as  our  own,  and  if  claimed  different  such  fact 
must  be  alleged  and  proved. — Barringer  v.  Ryder,  121. 

''Successor"  Means  Successor  In  Interest — When  Admitted — No 
Proof  is  Required. — ^An  admission  in  the  pleading  that  plaintiff 
is  the  successor  of  an  unincorporated  association  should  be  con- 
strued to  mean  that  he  is  its  successor  in  interest,  and  no  proof 
of  that  fact  is  necessary. — Truth  Lodge  v.  Barton,  230. 

Transcript — Impeachment. — A  transcript  of  the  evidence  of  a  wit- 
ness  on  a  former  trial  is  inadmissible  for  the  purpose  of  im- 
peachment on  a  subsequent  trial,  where  the  same  is  not  cer- 
tified to  contain  "  the  whole  of  the  shorthand  notes  of  the  evi- 
dence of  such  witness,"  as  required  by  chapter  9,  Acts  27th 
General  Assembly. — Connell  v.  Connell,  602. 

Prejudicial  Error. — Where  a  transcript  of  the  evidence  of  a  wit- 
ness on  a  former  trial  is  erroneously  admitted  to  impeach  suoli 
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witness  and  is  contradictory  to  evidence  given  on  the  same  sub- 
ject on  the  trial  in  progress,  the  error  is  prejudicial.~/dem. 

Value. — ^Rulings  of  court  on  the  competency  of  expert  and  other 
evidence  on  the  question  of  value,  considered,  and  the  exclusion 
of  same  held  error. — Faust  v.  Hosford,  97. 

Defective  Sidewalks— Damages. — In  an  action  for  Injuries  re- 
ceived by  reason  of  a  defective  sidewalk,  the  evidence  is  con- 
sidered and  held  sufficient  to  support  a  verdict  of  |6,(K)0,  which 
is  not  excessive. — Smith  v.  Sioux  City,  50. 

Verdict — Affidavits  In  Support  of. — ^Affidavits  of  Jurors  who  tried 
the  case,  that  in  arriving  at  a  verdict  a  certain  claim  was 
allowed  in  full,  when  offered  in  support  of  the  verdict,  are  com- 
petent.— Davis  V.  Manufacturing  Co.,  57. 

Beet«— In  an  action  for  loss  of  a  team  stung  to  death  by  bees,  the 
evidence  is  considered  and  fund  sufficient  to  support  a  verdict 
for  plaintiff. — Parsons  v.  Manser,  88. 

Waiver— Commissions. — Evidence  in  an  action  for  commission  on 
sale  of  land  considered  and  held  to  show  a  waiver  of  strict  com- 
pliance with  the  terms  of  sale. — Donley  v.  Porter,  542. 

Wills— imperfect  Description  of  Land — Extrinsic  Evidence.— 
Where  a  will  fails  to  name  the  county  and  state  in  which  the 
real  estate  devised  is  situated,  and  to  name  the  township  and 
range,  but  it  appears  that  testatrix  was  the  owner  of  parts  of 
secticms  corresponding  to  those  described  in  the  will,  extrinsic 
evidence  is  admissible  to  complete  the  description  and  point 
out  the  very  property  the  will  was  Intended  to  operate  upon. 
— Flynn  v.  Holman,  731. 

Evidence  in  an  action  for  services  considered  and  held  sufficient 
to  support  a  verdict  for  plaintiff. — Schroeder  v.  Schroeder,  67. 

Bvidence  considered  and  held  that  defendant  owed  no  duty  to 
plain titt  respecting  payment  of  taxes  which  would  preclude 
him  from  acquiring  title  under  a  tax  deed,  and  held  further 
that  plaintiff's  action  was  barred. — Bemis  v.  Plato,  127. 

EXECUTION  SALE — See  Liens — Judgments. 

EXEMPTIONS. 

Insurance — Proceeds  of. — Property  purchased  by  a  beneficiary 
with  the  proceeds  of  a  policy  of  life  insurance  is  exempt  from 
liability  for  all  debts  of  the  beneficiary  contracted  prior  to  the 
death  of  the  assured,  under  Code,  section  1805.-— Cook  v.  Allea^ 
226. 

EXPERT  TESTIMONY — See  Evidenoe. 

EXTENSION  OP  TIME  OP  PAYMENT— See  Mortoaoes. 

SlXTURBS— See  Lahdlorb  and  Tenant. 

FORMER  ADJUDICATION — See  JuDaMBNTS. 
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FRAUDULENT  CONVEYANCES— See  Fraud. 

FRAUD. 

Agency — Ratification. — Where  an  agent  is  authorized  to  loan  and 
collect  money  for  his  principal  and  to  receive  payments  on  the- 
sale  of  his  land,  and  after  forging  and  recording  deeds  to  land 
belonging  to  his  principal  by  which  he  acquires  the  apparent 
title,  he  fraudulently  sells  and  conveys  the  same  as  his  own, 
and  remits  to  his  principal  money  received  from  that  sale  with- 
out disclosing  to  him  the  source  from  which  it  is  received;  held, 
that  if  the  principal,  on  learning  the  facts,  fails  to  return  the 
money  to  the  purchaser,  he  ratifies  the  sale  and  is  bound  by 
the  agent's  fraudulent  act. — Russ  v.  Hansen  et  al.,  375. 

Conveyance  From  Husband  to  Wife— Validity. — ^Under  the  evi- 
dence in  the  case,  it  was  not  fraudulent  for  the  husband  to 
cause  certain  real  estate  to  be  conveyed  to  his  wife  in  payment 
of  a  debt  for  borrowed  money  honestly  due,  even  though  it 
amounts  to  a  preference  of  creditors. — Roberts  v.  Brothers,  309. 

Presumption  of  Knowledge  of  Fraud. — ^Where  the  patentee  and 
his  grantees  have  been  in  continuous  possession  of  the  land 
since  issuance  of  the  patent  and  until  commencement  of  suit 
to  quiet  title,  and  those  claiming  fraud  in  the  issuance  of  the 
patent  during  all  of  the  time  lived  in  the  immediate  vicinity, 
and  the  character  of  the  title  was  a  subject  of  frequent  discus- 
sion among  them,  they  are  conclusively  presumed  to  have  dis- 
covered the  fraud  at  the  time  the  patent  was  recorded. — Murray 
v.  Quigley,  6. 

Limitation  of  Actions. — ^It  is  the  duty  of  those  claiming  fraud  in 
the  issuance  of  a  patent,  when  possessing  a  knowledge  of  alh 
the  facts,  to  bring  their  action  to  set  aside  the  patent  within 
the  five-year  limitation. — Idem. 

Reliance  on  Agent's  Statements. — ^Where  there  is  actual  fraud,  the- 
principal  may  rely  on  the  statements  of  the  agent  until 
something  transpires  to  put  a  reasonably  prudent  person  on 
inquiry. — Faust  v.  Hosford,  97. 

Silence  of  Agent — Burden  of  Proof. — ^Where  an  actual  fraud  is- 
committed  upon  the  principal,  silence  on  the  part  of  the  agent 
amounts  to  a  continuation  and  concealment  of  the  original  fraud, 
and  the  burden  is  on  the  agent  to  show  the  pmcipal's  knowl- 
edge of  the  fraud. — Idem.    • 

Failure  to  Discover  Fraud — Diligence — Concealment. — Ordinarily, 
the  question  of  whether  the  plaintiff's  failure  to  discover  the 
fraud  Is  the  result  of  a  failure  to  use  due  diligence,  or  that  the 
agent  concealed  the  wrong,  is  for  the  Jury. — Idem. 

Principal  and  Agent — Limitations.^ — Where  the  relation  of  prlnci^ 
pal  and  agent  exists  and  a  fraud  is  perpetrated  by  the  agent, 
the  statute  of  limitations  will  not  commence  to  run  against  an 
action  for  the  fraud  until  the  fraud  is  discovered,  or  until  such 
time  as  the  same,  by  the  exercise  of  reasonable  dUlgence,  may- 
be discovered. — Idem. 
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Evidence  of. — ^Evidence  considered  and  found  that  defendant  ob* 
tained  possession  of  the  money  realized  from  a  collection  and 
deposited  same  with  the  garnishee  with  intent  to  defraud  plain- 
tiff, but  that  garnishee  received  same  without  such  fraudulent 
intent. — Kerr  v.  Kennedy,  239. 

Tax  Deed — Redemption. — After  issuance  of  a  tax  deed  pursuant 
to  statute,  an  action  to  redeem  from  the  sale  will  not  lie  in  the 
absence  of  a  showing  that  the  deed  was  fraudulently  obtained. 
— Busch  V.  Hall  et  al.,  279. 

Action  for  Convereion  of  Property — Insolvency — Fraud  of  Mort- 
gage r« — In  an  action  to  set  aside  a  mortgage  given  by  a  bank- 
rupt within  four  months  prior  to  filing  petition  in  bankruptcy, 
it  must  be  shown  not  only  that  the  mortgagee  knew  or  had 
cause  to  believe  the  bankrupt  insolvent,  but  that  the  mortgage 
was  given  to  delay  creditors. — Deland  v.  Miller  &  Cheney  Bank, 
368. 

Withiiolding  Mortgage  from  Record. — ^A  preference  mortgage  is 
not  invalid  as  to  other  creditors  simply  because  unrecorded, 
but  there  must  be  a  showing  that  it  was  withheld  from  record 
by  agreement  or  that  prejudice  arises  from  failure  to  record 
same. — Idem. 

GARNISHMENT — See  Attachments. 

Proceeding  to  Recover  Attorney's  Fees — Equitable  Assignments— 
Where  an  attorney  claims  a  portion  of  the  proceeds  of  a  collec- 
tion as  due  him  for  services  by  virtue  of  an  equitable  assign- 
ment, he  cannot  reach  the  same  in  the  hands  of  a  third  party 
by  garnishment. — Kerr  v.  Kennedy,  239. 

Action  to  Reach  Funds  in  Hands  of  Garnishee — Answer  of  Gar- 
nishee— Failure  to  Reply. — ^Where  the  real  parties  In  interest 
intervene  in  a  proceeding  and  seek  to  reach  the  funds  in  the 
hands  of  a  garnishee,  the  garnishee  Is  not  interested  in  the 
disposition  of  the  funds,  and  a  failure  to  reply  to  his  answers 
alleging  the  same  facts  as  are  set  up  in  the  petition  of  interven- 
tion is  not  an  admission  of  such  facts. — O'Melia  v.  Hoffmeyer, 
444. 

Validity  of — Vacation  of  Judgment  Against  Garnishee. — Garnish- 
ment proceedings  are  dependent  upon  the  validity  of  the  Judg- 
ment upon  which  they  are  based,  and  where  the  judgment 
against  the  principal  debtor  is  reversed  on  appeal  and  the  case 
remanded  for  a  new  trial,  a  judgment  against  the  garnishee 
will  be  set  aside  on  motion,  although  prior  to  a  ruling  on  such 
motion  a  new  judgment  upon  retrial  has  been  entered  against 
the  principal  debtor. — Decatur  v.  Simpson  et  al.,  488. 


GOVERNMENT  BONDS — See  Tasiltion — ^Bakes. 
GRAND  JURY — See  JtJEORS. 

GUARDIAN  AND  WARD. 

Funds  of  Ward — How  Held. — A  guardian  cannot  use  his  ward's 
money  without  authority,  and  one  who  receives  the  money  of 
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an  infant  with  knowledge  of  a  want  of  authority  in  payor  to 
use  It  holds  it  In  trust — Manson  ▼.  Simplot,  i)4. 

Use  of  Ward's  Funds— Ratification. — Where  the  guardian  uses 
funds  of  his  ward,  with  his  knowledge,  and  arriving  at  age  he 
ratifies  the  transaction,  he  cannot  complain. — Idem. 

Expert  Testimony — Competency — Extent  of  Capacity. — ^The  ulti- 
mate Question  as  to  the  extent  of  the  capacity  of  an  alleged  in- 
competent to  reasonably  understand  and  transact  business  is 
for  the  jury  to  determine,  and  is  not  the  subject  of  expert  testi- 
mony.— McOibbons  v.  McGlbbons,  140. 

Action  to  Restrain  Collection  of  Tax  of  Insane  Person — Appoint- 
ment of  Guardian  Not  Conclusive  of  Legal  Residence — Estoppel. 
— In  an  action  by  the  guardian  of  an  insane  person  to  restrain 
the  collection  of  personal  taxes  imposed  on  the  property  of  his 
ward,  the  fact  that  the  ward  has  been  adjudged  insane  by  the 
courts  of  this  state  in  a  guardianship  proceeding,  or  that  the 
commissioners  of  insanity  on  inyestlgatlon  committed  such 
person  to  the  insane  asylum,  are  not  conclusive  of  the  ward's 
legal  residence,  but  in  defense  to  the  right  of  the  county  to 
assess  and  collect  the  tax,  the  guardian  may  show  that  the 
ward  Is  a  resident  of  another  state;  nor  Is  the  guardian  es- 
topped to  make  such  defense  on  the  ground  of  good  faith  to  the 
court. — Brown,  Guard.,  v.  Lambe.  Treas.,  404. 

HIGHWAY— See  Telephones. 

Division  Line  Between  Land — Relocation — Acquiescence. — ^Where 
a  legally  laid  out  highway  has  served  for  over  twenty-five  years 
to  mark  the  division  line  between  abutting  land  owners,  and 
each  constructed  highway  fences  in  accordance  therewith  and 
otherwise  improved  their  property  with  respect  thereto,  and  In 
conjunction  with  the  general  public  acquiesced  in  the  use  of 
such  highway,  one  of  the  parties  cannot  thereafter  question  the 
correctness  of  Its  location  or  compel  Its  removal  to  correspond 
to  a  subsequent  survey. — Buch  et  al.,  v.  Flanders,  164. 

Injunction — Dedication — Evidence. — ^Where  land  is  continuously 
used  as  a  highway  for  the  statutory  period  with  the  knowledge 
of  the  abu-tting  property  owners,  and  at  various  times  attempts 
are  made  to  improve  the  same,  the  public  acquires  a  perma- 
nent easement  to  use  the  land  as  a  highway.  Evidence  con- 
sidered and  held  suflftclent  to  establish  a  dedication. — City  of 
Cedar  Rapids  v.  Young,  552. 

HUSBAND  AND  WIFE. 

Right  to  Form  Partnership. — Under  the  statutes  of  this  state  ex- 
tending the  legal  powers  and  rights  of  married  women,  the 
wife  may  enter  into  a  legal  business  partnership  with  her  hus- 
band and  the  same  Is  not  against  public  policy. — ^Hoaglln  v. 
Henderson  &  Co.,  720. 

Co-tenants— Ouster — Adverse  Possession* — ^Where  husband  and 
wife  are  tenants  in  common,  and  upon  the  husband's  death  the 
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wife  conveys  the  entire  property,  it  amounts  to  an  ouster  ot 
the  husband's  heirs  and  torms  the  basis  of  a  claim  of  adverse 
possession  by  her  grantee. — Murray  v.  Quigley,  6. 

Agency  of  Husband — Evidence  of — Insufficiency. — The  fact  that 
a  wife  permits  her  husband  to  manage  her  farm  is  not  suffici- 
ent to  establish  authority  in  him  to  make  an  absolute  sale  of 
the  same.  Evidence  considered  and  found  insufficient  to  estab- 
lish agency  for  the  purpose  of  sale. — Saunders  v.  King  et  al., 
29L 

Unauthorized  Contract — Refusal  to  Perform — Damages. — Where 
the  husband  makes  an  unauthorized  contract  of  sale  of  the 
wife's  property  and  she  refuses  to  ratify  it,  there  can  be  no 
recovery  of  damages  for  refusal  to  perform  same. — Idem, 

Conveyance  From  Husband  to  Wife — Evidence. — The  husband 
directed  a  notary  to  prepare  a  deed  conveying  the  land  in 
question  to  his  wife  and  authorized  the  notary  to  sign  his  name 
thereto  and  file  it  for  record.  The  wife  had  no  knowledge  of 
the  deed  until  after  it  was  recorded,  but  upon  coming  into 
I>ossession  of  same  accepted  it,  paid  the  expressed  considera- 
tion and  thereafter  claimed  ownership,  which  was  acquiesced 
in  by  the  husband.  Evidence  considered  and  held  that  the  wife 
took  good  title  as  against  one  to  whom  the  husband  afterward 
contracted  to  convey  without  her  consent. — Saunders  v.  King 
et  al..  291. 

Fraud — Evidence. — Evidence  examined  and  held  that  plaintiff  did 
not  occupy  the  relation  of  creditor  of  the  husband  and  that  he 
knew  the  title  was  in  the  wife,  therefore  he  cannot  be  heard 
to  say  that  the  deed  was  given  to  defraud  creditors  and  subse- 
quent purchasers,  in  an  action  to  compel  conveyance  on  the 
contract  of  the  husband  alone. — Idem. 

Conveyance  From  Husband  to  Wlfe^Valldity. — Under  the  evi- 
dence in  the  case,  it  was  not  fraudulent  for  the  husband  to 
cause  certain  real  estate  to  be  conveyed  to  his  wife  in  payment 
of  a  debt  for  borrowed  moneys  honestly  due,  even  though  it 
amounts  to  a  preference  oi  credltors.-^Roberts  et  al.,  v.  Broth- 
ers et  al.,  309. 

INJUNCTION — See  Intoxioating  Liquors. 

Error  In  Assessment — Remedy. — ^Where  the  council  in  estimating- 
the  benefits  for  the  purpose  of  a  special  assessment  makes  an 
error,  the  remedy  is  not  an  injunction  to  avoid  the  assessment 
but  an  appeal  to  the  district  court. — Railway  Co.  v.  Lindquist. 
144. 

INSANITY. 

Murder — ^Where  a  plea  of  Insanity  is  entered  the  burden  is  on  the 
defendant  to  establish  it.— State  v.  Thiele,  659. 

Instruction. — An  instruction  that  defendant  is  not  entitled  to  an 
acquittal  if  the  evidence  proved  him  probably  Insane,  is  erron- 
eous.— Idem. 
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Murder. — On  a  proseciftion  for  murder,  where  a  plea  of  insanity  is 
entered,  an  instruction  that  evidence  tending  to  show  that  in- 
sanity is  probable  does  not  overcome  the  presumption  of  sanity 
but  that  more  must  be  shown  to  accomplish  this,  and  that  this 
defense  must  be  established  by  a  preponderance  of  the  evi- 
dence, is  ground  for  reversal. — Idem. 

INSTRUCTIONS — See  Ckdonal  Law  Instructions. 

Assumption  of  Issue— Error. — ^An  instruction  which  assumed  the 
agency  of  plaintiff  for  defendant,  where  that  fact  was  an  issue 
.in  the  case,  was  prejudicial  though  the  issue  of  compensation 
was  separately  submitted. — Cassady  v.  Carraher,  500. 

Construction. — Where  the  court's  instructions,  construed  to- 
gether, announce  correct  principles,  the  verdict  will  not  be  dis- 
turbed, though  taken  singly  they  may  be  erronecSus. — Faust  v. 
Hosford,  97. 

When  Erroneous. — ^An  instruction  which  authorizes  a  recovery 
and  Ignores  the  main  defense  in  the  action,  Is  erroneous. — Idem* 

Engine  Coupler — Assumption  of  Rislc. — Code  sections  2079-2082, 
when  construed  as  a  whole,  do  not  require  that  engines  be 
equipped  with  automatic  couplers,  and  an  employe  injured  by 
the  negligence  of  the  company  in  using  an  old  style  coupler 
for  the  engine  is  not  within  the  provisions  of  Code,  section 
2083,  relating  to  the  assumption  of  risk.  As  there  was  evidence 
tending  to  support  the  claim  that  plaintiff  assumed  the  risk,, 
failure  to  instruct  the  jury  In  relation  thereto,  and  that  auto- 
matic couplers  are  not  required  to  be  attached  to  engines  was 
prejudicial  error. — Bryce  v.  Railway  Co.,  274. 

Adjudication — Evidence  of  Nuisance* — ^Where  it  has  been  adjudi- 
cated that  a  continuing  nuisance  exists,  and  that  fact  is  estab- 
lished in  an  action  for  damages  subsequently  suffered,  evidence 
that  the  nuisance  is  permanent  is  immaterial,  and  an  instruc- 
tion that  the  character  of  the  nuisance  is  established  by  such 
adjudication  and  the  plaintiff  is  entitled  to  damages,  is  held 
correct. — Bennett  v.  City  of  Marion,  473. 

Direction  that  Findings  Must  be  Based  on  the  Evidence  Unneces* 
sary. — It  is  not  required  that  each  instruction  direct  the  jury 
that  its  findings  must  be  based  on  the  evidence,  and  an  omis- 
sion so  to  do  will  not  render  the  instruction  misleading. — Stan- 
ley V.  Street  Railway  Co.,  526. 

Forcible  Entry  and  Detainer. — An  instruction  to  which  no  excep- 
tion is  taken  on  the  trial  stands  as  the  law  of  the  case,  and 
when  it  relates  to  an  issue  of  fact,  the  verdict  and  judgment 
must  stand. — Bemis  v.  Allen,  160. 

Sale  of  Machinery — Construction  of  Contract — Satisfaction  of  Pur» 
chaser. — In  a  suit  to  recover  on  a  contract  for  the  sale  of  ma» 
chinery  which  provides,  that  should  the  same  fall  to  do  good 
work  and  prove  unsatisfactory  to  the  buyer,  the  seller  will  sul> 
stitute  any  other  machine  of  like  capacity  which  the  buyer  may 
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designate,  or  permit  the  buyer  to  withhold  from  the  contract 
price  a  certain  sum  for  the  purchase  of  same,  an  instruction 
that  the  machine  must  not  only  be  capable  of  doing  good  work 
but  must  work  to  the  satisfaction  of  the  purchaser,  and  that  an 
objection  thereto  must  be  honestly  and  fairly  made  after  a  fair 
and  reasonable  test,  correctly  states  the  law  of  the  case. — 
Haney-Campbell  Co.  v.  Creamery  Ass'n.  et  al.,  188. 

Ordinary  Care. — On  the  question  of  contributory  negligence,  an 
instruction  which  required  of  plaintiff  the  exercise  of  more  than 
ordinary  care,  was  properly  refused. — Stanley  v.  Street  Railway 
Co,  526. 

Personal  Injury — Weight  of  Testimony — Discretion  of  Court. — 
Instructions  to  aid  the  Jury  in  weighing  the  evidence  are  largely 
discretionary  with  the  court,  and  where  no  abuse  of  discretion 
Is  shown  the  court's  ruling  in  refusing  an  instruction  on  this 
subject  will  not  be  interfered  with. — Idem. 

Presentment  of  Check  for  Payment — Delay  In — (nstruction — 
Failure  to  promptly  present  for  payment  a  personal  bank 
check  which,  when  presented  is  dishonored  for  want  of  funds, 
will  not,  in  the  absence  of  a  plea  or  proof  that  loss  occurred 
by  such  delay,  operate  to  discharge  the  debt  for  which  it  was 
given ;  and  a  failure  of  the  court  to  instruct  the  Jury  that  unless 
they  found  the  check  was  presented  for  payment  within  a 
reasonable  time  there  could  be  no  recovery,  was  not  error. — 
Fritz  V.  Kennedy,  628. 

Positive  and  Negative  Testimony. — ^An  instruction  that  the  testi- 
mony of  a  witness  who  says  he  heard  the  car  gong  ring  is  en- 
titled to  greater  weight  than  the  testimony  of  a  witness  who 
says  he  did  not  hear  Xhe  gong,  in  view  of  the  position  of  the 
witnesses,  was  properly  refused. — Stanley  v.  Street  Railway  Co., 
526. 

Where  the  court's  instructions  cover  the  material  matters  in  those 
asked,  there  is  no  error  in  denying  those  requested. — Idem. 

Proximate  Cause. — ^An  instruction  regarding  the  doctrine  of 
"  proximate  cause,"  if  correctly  stated,  is  not  objectionable  be- 
cause of  a  failure  to  contain  the  term  "proximate  cause." — 
Idem. 

Recovery  by  Both  Parties — Verdict. — Under  the  issues  and  proofs 
in  the  case  the  plaintiff  might  have  recovered  on  part  of  his 
claim,  and  defendant  on  part  of  its  counter  claim,  and  it  was 
error  not  to  so  instruct,  permitting  a  verdict  for  the  one  in 
whose  favor  the  larger  award  was  found,  for  the  difference. — 
Selley  v.  Am.  Lubricator  Co.,  591. 

Refusal  to  Give — Presumption. — In  the  absence  of  a  showing  of 
necessity  for  an  instruction,  it  will  be  presumed  on  appeal  that 
the  court  properly  refused  it. — Glanz  v.  Railway  Co.,  611. 

Volunlnous  Instructions. — The  fact  that  a  charge  to  the  Jury 
might  have  been  separated  into  shorter  and  more  compact  para- 
graphs does  not  constitute  error. — Smith  v.  Sioux  City,  50. 
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Accident  Policy — Accident  Defined^ — ^An  accident  within  the  mean- 
ing of  a  poliQy  of  insurance  which  providee  that  the  injury  must 
occur  "through  external,  violent  and  accidental  means,"  is  a 
result,  the  inducing  cause  for  which  was  not  put  in  motion  by 
the  voluntary  and  unintentional  act  of  the  person  injured. — 
Payne  r.  Accident  Ass'n.,  842. 

Voluntary  Exposure  to  Unnecessary  Danger. — ^When  an  accident 
policy  provides  that  it  does  not  include  an  injury  or  death  re- 
sulting from  voluntary  exposure  to  unnecessary  danger,  and 
the  evidence  is  such  that  the  conclusion  may  be  reached  that 
there  was  not  such  an  exposure,  it  then  becomes  a  question  of 
fact  for  the  jury. — Idem, 

Death  While  Crossing  Railroad. — A  provision  in  an  accident  policy 
that  the  same  will  not  cover  death  or  disability  while  on  a  rail- 
road bridge  or  roadbed  does  not  preclude  recovery  for  the 
accidental  death  of  the  insured  while  crossing  a  railroad  tr^rik 
at  an  accustomed  place,  and  want  of  proper  care  by  the  insured 
is  a  question  for  the  juTy.-^Idem, 

Beneficiary  Certificate— Admission  and  Exclusion  of  Evidence — 
Error. — In  a  suit  on  a  beneficiary  certificate,  it  is  error  to  admit 
in  evidence  an  unsigned  affidavit  of  the  subordinate  lodge  of- 
ficers as  proof  of  death,  containing  a  statement  of  the  standing 
in  the  order  of  deceased  which  is  claimed  by  the  lodge 
officers  to  be  untrue,  and  which  has  attached  the  affidavit  of 
plaintiff  that  all  assessments  due  on  the  certificate  have  been 
paid,  where  such  payment  is  in  dispute.  It  is  also  error  to 
admit  receipts  for  payment  of  assessments  on  the  certificate  of 
plaintiff's  own  membership  in  the  order. — Rambousek  v.  Su- 
preme Council,  263. 

Death  Loss  Payable  from  Assessments. — Where  the  uncontra- 
dicted evidence  shows  that  the  only  fund  from  which  a  death 
claim  under  a  beneficiary  certificate  can  be  paid  is  from  assess- 
ments on  the  members  of  the  order,  and  there  Is  no  showing 
that  an  assessment  has  been  made  or  that  there  is  a  fund  avail- 
able for  the  payment  of  the  loss,  tlie  plaintiff  is  not  entitled  to 
a  judgment. — Idem. 

Change  of  Interest — Judgment  and  Tax  Liens — Homestead — 
Waiver — Jury  Questions. — In  a  suit  to  recover  a  loss  under  a 
policy  providing  that  it  shall  be  void  in  case  any  person  other 
than  the  assured  shall  acquire  any  interest  in  the  property.  It 
was  conceded  that  a  judgment  existed  against  the  assured  but 
he  claimed  the  property  exempt  as  a  homestead  and  not  affected 
thereby,  and  the  evidence  disclosed  delinnuent  taxps  with  a 
dispute  as  to  the  knowledge  of  the  company  of  that  fact;  held, 
that  under  the  record  the  homestead  character  of  the  property 
and  the  comp«nv's  knowledge  of  the  delinquent  taxes  were 
questions  of  fact  for  the  jury. — Martin  v.  Ins.  Co.,  570. 

Exemption  from  Liability  for  Loss — On  Whom  Binding. — A  pro- 
vision  in  a  lease  of  right  of  way  ground  for  elevator  purposes 


788  Index. 

IMSURAXCB  Continued 

that  the  railway  company  shall  not  be  liable  for' any  loss  to- 
buildings  from  fire  caused  by  the  operation  of  trains,  is  not  only 
binding  upon  the  original  lessees  but  upon  their  successors  and 
assigns,  who  take  the  lease  with  knowledge  of'  the  provision, 
and  this  is  true  where  the  term  of  the  original  lease  has  ex- 
pired and  the  tenants  are  holding  over  under  the  old  lease. — 
Kennedy  Bros.  v.  Iowa  State  Ins.  Co.,  29. 

When  Subject  to  Debts  of  Deceased — Evidence. — Evidence  con> 
sidered  and  found  insufficient  to  constitute  a  special  contract 
for  the  appropriation  of  funds  from  a  Ife  insurance  policy  as  re- 
quired by  Code  section  3313. — O'Melia  v.  Holfmeyer,  444. 

Tender. — Where  the  defendant  contends  that  it  is  not  liable  on 
the  certificate  of  insurance,  legal  Interest  should  be  allowed,, 
though  plaintiff  is  a  nonresident  and  no  tender  could  be  made 
within  the  state. — Alexander  v.  Grand  Lodge,  519. 

Proof  of  Loss — Failure  to  Make. — Where  a  policy  of  insurance- 
provides  that  in  case  of  loss  the  assured  shall  within  sixty  days 
render  to  the  company  a  sworn  statement  as  to  time  and  origin 
of  the  fire,  the  interest  of  assured,  value  of  property,  amount 
of  loss,  etc.,  a  failure  to  comply  with  the  condition,  which  is- 
substantially  Code  section  1742,  will  defeat  recovery. — Brvay  v. 
Fire  Association,  304. 

Waiver  of  Proof  of  Loss — Facts  Insufficient  to  Constitute  Same. — 
The  fact  that  plaintiff  sent  defendant  a  letter  of  another  insur- 
ance  company  stating  the  basis  of  adjustment  by  such  company 
on  another  policy,  that  plaintiff  had  a  personal  interview  with 
the  general  manager  of  defendant,  who  declined  to  act,  and 
that  an  agent  notified  plaint! fP  he  would  call  on  him  the  next 
day  with  reference  to  the  loss  but  failed  to  do  so,  are  not  suffi- 
cient to  constitute  a  waiver  of  the  condition  of  the  policy  and  of 
the  statute  requiring  proof  of  loss. — Idem, 

Proceeds  of — Exempt  from  Debt  of  Beneficiary « — Property  pur- 
chased by  a  beneficiary  with  the  proceeds  of  a  policy  of  life  In- 
surance Is  exempt  from  liability  for  all  debts  of  <he  beneficiary 
contracted  prior  to  the  death  of  the  assured,  under  Code,  sec- 
tion 1805.— Cook  V.  Allee,  ^26. 

Mutual  Hall  Policy — Losses — Judgment — Burden  of  Proof. — In  an 
action  on  a  mutual  hail  policy  which  provides  full  loss  indem- 
nity from  a  general  fund  to  be  provided  by  assessment  of  mem- 
bers, except  In  case  the  total  losses  exceed  such  amount  so  col- 
lected, then  losses  to  bo  paid  pro  ratOf  the  burden  of  proof  Iff 
on  the  company  to  show  Insufficient  funds  to  pay  losses  in  full, 
and  In  the  absence  of  such  showing  a  Judgment  for  full  amount 
of  a  loss  will  stand. — Delle  v.  Ins.  Co.,  173. 

Policies — Construction  Of. — Policies  of  insurance  should  not  be 
technically  construed  to  defeat  their  purpose. — ^Vorse  v.  Ins. 
Co.,  555. 

Damage  by  Fire. — The  policy  also  provided  that  the  company^ 
should  not  be  liable  for  damage  by  fire;  the  explosion  of  gas 
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producing  the  damage  was  caused  by  "a  match  or  light  in  the 
room"  prior  to  the  fire  In  the  building;  held,  the  damage  was 
not  the  result  of  Are  within  the  meaning  of  the  policy. — Idem, 

Plate  Giasa — Explosion — Policy  Construed. — ^A  policy  of  insur* 
anee  provided  that  the  company  should  not  be  liable  for  any  * 
loss  caused  by  "blowing  up  of  buildings."  Plate  glass  was 
broken  by  the  explosion  of  gas  generated  from  gasoline  in  use 
in  the  building;  held,  the  damage  was  not  the  result  of  "blow« 
ing  up  of  a  building"  within  the  meaning  of  the  policy. — Idem. 

Railways — Liability  for  Fire. — ^Where  a  railway  company,  by  the 
operation  of  its  trains,  destroys  insured  property  situated  on  its 
right  of  way  by  fire,  the  liability  of  the  railway  company  to  the 
assured  is  primary  and  that  of  the  insurance  company  is  see* 
ondary. — Kennedy  Bros.  v.  Iowa  State  Ins.  Co.,  29. 

Subrogation — Waiver  of  Right. — ^Where  the  assured  has  con- 
tracted away  the  right  of  the  insurance  company  to  subrogation 
without  its  knowledge,  he  cannot  recover  in  case  of  loss  upon 
the  policy. — Idem. 

Waiver  of  Fraud — ^Acceptance  of  Dues — Evidence. — ^Where  an  as* 
sessment  company  accepts  membership  dues  through  its  au- 
thorized officer,  it  is  estopped  from  denying  the  validity  of  the 
certificate  on  any  ground  which  would  have  Justified  a  refusal 

.  of  such  dues  at  the  time  offered,  provided  the  association, 
through  its  officer,  knew  or  had  notice  of  such  facts  as  would 
charge  it  or  its  officer  with  knowledge  of  the  invalidity  of  'Jie 
certificate.  Evidence  examined  and  held  sufficient  to  constitute 
a  waiver  of  the  fraud  charged. — Alexander  v.  Grand  Lodge.  519. 

Waiver  of  Proofs  of  Loss — What  Constitutes. — ^Where  an  oflicer 
of  an  assessment  insurance  company  has  authority  to  -i^aive 
proof  of  loss,  and  writes  a  letter  in  which  he  says  the  claim  is 
invalid  by  reason  of  the  suspension  of  the  member  b^it  .nakes 
no  objection  for.  failure  to  make  proof  of  loss,  the  ^ame  is 
waived. — Idem. 

INTEREST. 

Allowance — Tends r-^ -Where  the  defendant  ctmtends  that  it  is 
not  liable  on  the  certificate  of  insurance,  legal  interest  should 
be  allowed,  though  plaintiff  is  a  nonresident  and  no  tender 
could  be  made  within  the  state. — Alexander  v.  Grand  Lodge,  519. 

INTERSTATE  COMMERCE. 
."Original  Packages" — Cigarettes. — ^Where  a  manufacturer  of  an- 
other state  wrapped  ten  cigarettes  in  a  package  and  delivered 
a  large  number  of  these  packages  to  an  express  company  to 
be  transported  to  a  retail  dealer  in  this  state,  to  be  sold  by  him 
in  unbroken  packages,  the  same  do  not  constitute  such  "orig- 
inal packages"  as  the  law  contemplates,  and  the  parties  so 
dealing  are  not  entitled  to  the  protection  of  the  interstate  com- 
merce clause  of  the  federal  constitution. — Cook  et  al.  v.  Mai> 
shall  Co.,  S84. 
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INTOXICATING  LIQUORS— See  Nuisance. 

Bar  to  Prosecution — Removal  Of — Adjudication — On  Whom  Bind- 
ing.— The  filing  of  a  sufficient  petition  as  provided  in  Code,  sec- 
tions 2448  and  2449,  ipso  facto,  removes  the  bar  to  prosecution 
for  the  sale  of  intoxicating  liquor,  and  the  district  court  has 
jurisdiction  to  determine  the  sufficiency  of  such  petition,  and 
its  adjudication  is  binding  upon  all  who  may  be  interested  in 
the  same  question. — McConkle  v.  Remley,  512. 

Consent  to  Establish  Saloon — Note  Given  for  Consent — Public 
Policy. — A  note  given  in  consideration  of  the  execution  of  a 
written  statement  of  consent  to  the  establishment  of  a  saloon, 
as  required  by  section  17,  chapter  62,  laws  of  the  Twenty-fifth 
General  Assembly,  is  void  as  against  public  policy. — Greer, 
Hawes  &  Co.  v.  Severson  et  al.,  84. 

Injunction — Pleadings — Motion  for  More  Specific  Statement. — In 
an  action  to  enjoin  the  sale  of  liquor  by  a  registered  pharma- 
cist holding  a  permit,  on  the  ground  of  illegal  sales,  the  petition 
should  specify  the  illegal  sales  complained  of,  and  a  failure  to 
so  specify  will  render  the  pleading  subject  to  a  motion  for  more 
specific  statement,  when  properly  presented,  under  Code,  sec- 
tion 3630. — Abrams  v.  Sandholm,  583. 

Same. — Such  a  motion,  however,  will  not  lie  to  a  paragraph  of 
the  petition  charging  the  defendant  with  using  a  building  as  a 
place  for  the  illegal  sale  and  keeping  with  unlawful  intent. — 
Idem. 

•  Possession. — The  fact  that  beer  found  In  the  possession  of  de- 
fendants is  the  property  of  a  third  person  is  not  a  defense  to  a 
prosecution  for  maintaining  a  nuisance,  if  so  kept  for  an  unlaw- 
ful purpose. — State  v.  Stevens  et  al.,  675. 

Presumption  From  Possession. — Possession  of  intoxicating  liquor 
is  presumed  unlawful  in  the  absence  of  a  satisfactory  showing 
to  the  contrary. — Idem. 

Right  to  Sell  Llquor^Revocation  Of. — The  right  to  sell  liquor  Is 
not  a  private  or  property  right,  but  may  be  revoked  at  any  time 
without  notice.— McConkie  v.  Remley,  512. 

Maintaining  a  Nuisance — Instruction. — On  a  prosecution  for 
maintaining  a  liquor  nuisance  an  instruction  that  "it  defend- 
ants kept  or  used  the  cellar  in  question,  and  beer  was  found 
therein,  the  law  would  presume  it  was  kept  there  unlawfully, 
but  this  presumption  might  be  overcome  by  evidence  showing 
that  defendants  did  not  keep  the  beer  in  the  cellar  unlawfully," 
is  in  substantial  harmony  with  Code  section  2427,  and  does  Jiot 
assume  that  the  beer  was  itt  the  possession  of  defendants  if  the 
cellar  was  not  used  by  them. — State  v.  Stevens  et  al.,  675. 

JOINT  OWNERS — See  Real  Property. 

JUDGMENTS. 

Entry  Of — Appeal. — An  abstract  or  a  memoranda  of  thp  amount 
of  a  judgment,  entered  upon  the  judgment  docket,  is  not  proper 
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evidence  of,  nor  does  It  constitute  a  Judgment  from  which  an 
appeal  will  lie.— Kennedy  v.  Citizens'  National  Bank,  123. 

Former  Adjudication — Proof  Of. — ^A  decree  of  the  district  court 
Is  presumed  to  be  regular,  until  the  contrary  appears,  and 
where  a  former  adjudication  is  relied  ui>on,  which  shows  on  its 
face  what  the  issues  were  and  what  was  in  fact  decided,  the  in- 
troduction of  the  original  notice  and  pleadings  is  not  necessary. 
— McConlcie  v.  Remley,  512. 

Motion  to  Set  Aside  Default  and  Judgment — Mistake  and  Misun- 
derstanding Ground  For — Sufficiency  of  Showing. — ^A  motion  to 
set  aside  a  uetault  and  Judgment  where  the  same  are  entered 
as  a  result  of  mistake  or  misunderstanding  of  the  defaulting 
party  should  be  sustained.  Evidence  in  the  case  cotisidered  and 
held  to  bring  it  within  the  rule. — Barto  v.  Electric  Co.  et  al., 
179.  , 

Former  Judgment — Admissibility  Of — Objection  Thjereto  Must  be 
Specific. — Where  a  Judgment  is  properly  offered  in  evidence  for 
the  purpose  of  showing  a  prior  adjudication  for  damages  for 
the  continuance  of  the  same  nuisance,  a  general  objection 
thereto  will  not  raise  the  question  of  its  inadmissibility  because 
it  contains  the  amount  of  the  former  recovery,  and  same  will 
not  be  considered  on  appeal. — Bennett  v.  City  of  Marion,  473. 

Foreclosure  of  Mortgage — Riglit  of  Judgment  Lien  Holder  to  Re- 
deem.— One  who  acquires  a  Judgment  lien  on  the  premises, 
pending  the  foreclosure  of  a  mortgage,  has  only  the  statutory 
right  to  redeem  from  the  foreclosure  sale,  as  Code  section  3543 
applies  to  such  cases. — Cooney  v.  Coppock  et  al.,  486-. 

Garnishment — Vacation  of  Judgment. — Garnishment  proceedings 
depend  on  the  validity  of  the  Judgment,  and  where  the  Judg- 
ment against  the  principal  debtor  is  reversed  on  appeal  and  re- 
manded for  a  new  trial,  a  Judgment  against  a  garnishee  will  be 
set  aside  on  motion,  although  prior  to  the  ruling  on  the  motion 
a  new  Judgment  is  entered  upon  retrial,  against  the  principal 
debtor. — Decatur  v.  Simpson  et  al.,  488. 

Decree — Collateral  Attacl<. — ^Although  a  decree  recites  service  of 
the  original  notice,  if  In  fact  there  was  no  service,  it  may  be 
attacked  in  a  collateral  proceeding,  but  the  evidence  of  want  of 
service  must  be  clear  and  satisfactory.  Evidence  considered 
and  held  sufficient  to  warrant  the  court  in  finding  there  was  no 
service. — Miller  v.  Railway  Co.,  41. 

Res  Judicata. — ^A  Judgment  exempting  school  property  owned  by  a 
corporation  organized  under  the  genera]  incorporation  laws 
from  the  payment  of  taxes,  is  not  res  judicata  on  the  question 
of  taxation  for  subsequent  years  when  owned  by  a  grantee 
using  it  for  school  purposes,  but  with  a  view  to  pecuniary 
profit. — In  re  Dille's  Appeal,  575. 

Rights  of  Junior  Judgment  Lien  Holder.— Where  real  property  Is 
sold  on  execution  under  a  Judgment,  a  Junior  Judgment  creditor 
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who  fails  to  redeem  as  provided  in  Code,  sections  4045  and 
4046,  has  no  right  or  interest  in  the  property  which  equity  will 
enforce. — ^Wood  v.  Rankin  Bros,  et  al.,  448. 

Sale — Revival  of  Lien — Right  of  Redemption. — Although  the  Hen 
of  a  judgment  upon  real  estate  expires  in  ten  years  as  against 
subsequent  purchasers,  yet  an  execution  may  issue  at  any  time 
within  twenty  years,  and  any  land  the  debtor  may  own  may  be 
levied  upon  and  sold  subject  to  the  right  of  redemption. — Ins. 
Co.  V.  Maxwell,  672. 

Mortgage  Sale — Issuance  of  Deed — Order  of  Judge. — ^Under  Code 
section  3843,  an  order  of  the  judge  may  be  made  in  vacation 
directing  a  sheriff  to  issue  a  deed  to  a  purchaser  at  an  execu- 
tion sale  under  a  judgment. — Idem. 

Sale  Under  Prior  Judgment — Sale  of  Equity — Effect  of  Redemp- 
tion by  Grantee. — ^A  judgment  when  entered  becomes  a  lien  on 
pny  present  interest  in  the  realty  of  the  judgment  debtor,  and 
bis  grantee  of  the  property  takes  it  with  the  same  limitations 
and  rights  with  respect  to  redemption  as  possessed  by  the  judg- 
ment debtor;  and  redemption  by  the  grantee  from  a  sale  under 
a  prior  judgment  against  his  grantors  will  not  devest  the  prop- 
erty of  the  lien  of  other  valid  judgments  against  his  grantors 
entered  when  the  transfer  was  made. — Bapk  v.  McCarthy  et  al., 
586. 

Setting  Aside — Failure  to  Serve  Notice — Appearance^ — Where 
one  holds  the  bare  legal  title  to  real  estate  in  tnist  for  another 
and  in  an  action  for  damages  a  judgment  is  rendered  against 
the  trustee,  making  the  property  liable  for  the  judgment,  there 
being  no  judgment  against  him  personally  or  against  property 
in  which  he  has  a  beneficial  interest,  he  cannot  have  the  judg- 
ment set  aside  on  the  ground  that  no  notice  of  the  suit  was 
served  on  him,  and  that  an  answer  was  filed  for  him  by  attor- 
neys without  authority. — Uehlein  v.  Burk  et  al.,  742. 

Tender — Costs. — A  prayer  for  general  equitable  relief  is  broad 
enough  to  authorize  judgment  against  defendant  for  the  amount 
paid  down  on  an  unauthorized  contract,  but  where  a  tender  of 
the  amount  of  the  judgment  was  made,  both  before  and  after 
suit,  no  costs  should  be  taxed  to  defendant. — Saunders  v.  King 
et  al.,  291. 

Judgment  of  Foreclosure — Rights  of  Assignee — Estoppel. — The 
purchaser  of  a  judgment  on  foreclosure  of  a  mortgage  acquires 
more  than  the  assignee  of  an  ordinary  judgment:  he  becomes 
the  assignee  of  the  mortgage,  and  has  such  an  interest  in  the 
land  as  entitles  him  to  the  protection  of  the  recording  acts,  so 
that  if  at  the  time  of  his  purchase  a  prior  mortgage  has  been 

"  released  of  record,  he  may  rely  on  such  release  and  the  owner 
of  the  prior  mortgage  Is  estopped  from  asserting  his  rights  to 
the  prejudice  of  such  assignee. — Raymond  v.  Whltehonse  et  al.. 
132. 
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Intoxicating  Liquors — Bar  to  Prosecution — Removal  Of — Adjudi- 
cation— On  Whom  Binding. — ^The  filing  of  a  sufficient  petition 
as  provided  In  Code,  sections  2448  and  2449,  ipso,  facto,  removes 
the  bar  to  prosecution  for  the  sale  of  intoxicating  liquor,  and 
the  district  court  has  jurisdiction  to  determine  the  sufficiency 
of  such  petition,  and  its  adjudication  is  binding  upon  all  who 
may  be  interested  in  the  same  question. — McCk>nkie  v.  Remley, 
612. 

JURORS. 

Examination — Discretion  of  Trial  Court. — ^The  latitude  to  be  al- 
lowed in  the  examination  of  Jurors  is  left  largely  to  the  discre- 
tion  of  the  -trial  court,  and  in  the  absence  of  abuse  of  this  dis- 
cretion the  appellate  court  will  not  interfere. — Foley  v.  Packing 
Co.,  246. 

Recalling  Grand  Jury. — ^Where  a  grand  jury  is  excused  "until  the 
second  day  of  the  next  term,  unless  sooner  called  by  the  court" 
it  may  be  recalled  and  legally  investigate  a  cause  at  the  same 
term.— State  v.  Phillips,  652. 

'Challenge  to  Grand  Jurors. — That  defendant  is  not  given  oppor- 
tunity to  challenge  grand  jurors  is  not  ground  for  setting  aside 
an  indictment. — Idem. 

LANDLORD  AND  TENANT. 

Construction  of  Lease — Right  to  Remove  Fixtures.— The  defend- 
ant Ward,  owner  of  the  mill,  sold  a  half  interest  to  plaintiff,  re- 
ceiving part  of  the  price,  but  at  the  time  made  no  conveyance. 
Two  years  after  Ward  leased  the  whole  property  with  the  pro- 
visions that  the  lesee  should  repair  the  mill,  put  It  in  good  con- 
dition and  keep  it  running  for  the  accommodation  of  the  public; 
that  if  the  lessee  should  at  any  time  suffer  loss  to  the  -property 
through  neglect  to  keep  it  in  good  order  he  would  surrender 
the  premises  in  as  good  condition  as  it  then  was,  natural  wear 
and  decay  excepted,  and  if  lessor  should  sell  pending  the  lease, 
lessee,  on  notice,  would  give  up  possession  on  payment  of  "the 
true  value  of  any  machinery  or  improvements  then  being  upon 
the  premises  or  with  the  privilege  to  remove  the  same  there- 
from." The  lessee  retained  possession  until  the  expiration  of 
his  term,  prior  to  which  the  grantee  of  the  half  interest  pro- 
cured a  decree  for  specific  performance.  Held,  that  in  an  action 
by  such  grantee  for  partition  and  an  accounting,  the  lessee  was 
not  entitled  under  the  terms  of  the  lease  to  remove  the  ma- 
chinery put  in  the  mill  by  him. — Brown  v.  Ward  et  al.,  604. 

Reformation  of  a  Lease. — Equity  will  reform  a  lease  where  it  is 
clearly  and  satisfactorily  shown  that  the  instrument  fails  to 
express  the  mutual  understanding  of  the  parties,  when  given  a 
legal  construction,  though  in  language  selected  by  themselves. 
— Idem, 

LARCENY — See  CRnoNAL  Law. 
Sale  of  Mortgaged  Property — Written  Consent — Oral   Permission 
— Evidence. — ^In  a  prosecution  for  the  sale  of  mortgaged  prop- 


794  Ind£x« 

I^ARCKNY  Continued  to  I«imitatxon  op  Acnoiis 

erty  under  Code  section  4852,  the  criminal  intent  of  the  mort- 
gagor must  be  shown,  even  though  he  did  not  have  the  written 
consent  of  the  mortgagee  to  sell;  and  where  the  mortgagor 
sells  with  oral  consent  and  applies  the  proceeds  on  the  mort- 
gage debt,  and  is  afterwards  prosecuted  by  the  mortgagee,  he 
can  maintain  an  action  for  malicious  prosecution. — Kletzing  v. 
•      Armstrong,  505. 

LEASES. 

Reformation. — ^Equity  -wAW  reform  a  lease  where  It  is  clearly  and 
satisfactorily  shown  that  the  instrument  fails  to  express  the 
mutual  understanding  of  the  parties,  when  given  a  legal  con- 
struction, though  in  language  selected  by  themselves.— Brown 
V.  Ward  et  al.,  604. 

Sale  for  Ordinary  Taxes — Special  Assessments — Priority  of  Liens. 
'—A  purchaser  of  land  sold  for  ordinary  taxes  takes  the.  title 
free  from  the  lien  of  a  special  assessment  which  has  not  at- 
tached at  the  time  of  the  sale. — Harrington  v.  Savings  Bank, 
312. 

LIENS — Se3  Taxation —  Mortgages  —  Judgbcents  —  Mechanics* 
Liens. 

Judgment. — Although  the  lien  of  a  judgment  upon  real  estate  ex- 
pires In  ten  years  as  against  subsequent  purchasers,  yet  an  ex- 
ecution may  issue  at  any  time  within  twenty  years,  and  any 
land  the  debtor  may  own  may  be  levied  upon  and  sold  subject 
to  the  right  of  redemption. — Ins.  Co.  v.  Maxwell,  672. 

LIMITATION  OF  ACTIONS. 

Fraud. — It  Is  the  duty  of  those  claiming  fraud  in  the  issuance  of 
a  patent,  when  possessing  a  knowledge  of  all  the  facts,  to  bring 
their  action  to  set  aside  the  patent  within  the  live  year  limi- 
tation.— Murray  v.  Quigley,  6. 

Right  of  Remaindermen. — Remaindermen  out  of  possession  and 
during  the  life  of  those  through  whom  they  claim  were  author- 
ized by  the  Revision  of  1860  and  the  Code  of  1873  to  bring  an 
action  to  determine  and  quiet  their  title  to  real  property,  and 
should  do  so  within  the  statutory  period  of  limitation. — Idem. 

Principal  and  Agent — Frauds — Where  the  relation  of  principal  and 
agent  exists  and  a  fraud  is  perpetrated  by  the  agent,  the 
statute  of  limitations  will  not  commence  to  run  against  an  action 
for  the  fraud  until  the  fraud  is  discovered,  or  until  such  time  slb 
the  same,  by  the  exercise  of  reasonable  diligence,  may  be  dis- 
covered.— Faust  V.  Hosford.  97. 

Boundary  Lines — Erection  of  Fence — Acquiescence. — ^Where  a 
division  line  has  been  definitely  marked  by  the  erection  of  a 
fence,  which  has  been  recognized  by  the  adjoining  owners  as 
the  division  line  in  the  cultivation  of  the  land  and  maintenance 
of  the  fence  for  more  than  ten  years,  such  line  so*  established 
is  the  division  line  between  the  tracts. — Lawrence  v.  Washburn, 
109. 
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Claim  Against  an  Estate— Failure  to  Give  Notice. — Where  a 
claim  is  filed  by  a  county  against  an  estate  and  tlie  same  is 
neither  allowed  nor  filed  with  notice  as  required  by  Code,  sec- 
tion 3338  and  is  therefore  barred,  the  fact  that  the  administra- 
tor fails  to  file  an  inventory  as  required  by  law,  or  that  the 
estate  remains  unsettled,  is  not  sufficient  to  overcome  the 
statutory  bar. — In  re  Jacob's  Estate,  176. 

Claim  for  Services — Statute  of  Limitations. — Where  services  are 
performed  by  a  daughter  for  her  father  under  an  agreement 
that  compensation  shall  be  made  from  his  estate,  the  statute 
of  limitations  will  not  begin  to  run  until  his  death. — Bennett  v. 
Lutz  et  al.,  215. 

Past  and  Future  Services — Evidence. — A  promise  of  the  father 
that  past  services,  which  do  not  appear  to  have  been  gratuit- 
ously performed,  as  well  as  future  services,  shall  be  paid  out 
of  the  estate,  has  sufficient  consideration  to  prevent  the  run- 
ning of  the  statute  until  his  death. — Idem, 

Continuing  Nuisance — Not  Barred^ — The  five  year  statute  of  limi- 
tation will  not  bar  an  action  to  abate  a  nuisance  which  is  not 
permanent  In  its  nature. — Pettit  v.  Town  of  Grand  Junction,  352. 

Taxation — Omitted  Property — Power  of  Auditor  to  List. — The 
power  of  county  auditors  to  list  and  assess  for  taxation  omitted 
property  under  section  2,  chapter  47,  of  the  Acts  of  the  Twenty- 
eighth  General  Assembly,  is  limited  by  Ccnle  section  1374  ta 
such  property  as  may  have  been  omitted  within  five  years  from 
the  date  of  such  assessment  by  the  auditor. — Jewett  et  al.  v. 
Foot,  369. 

Taxation^ — The  five  year  limitation  for  the  assessment  and  col- 
lection of  omitted  personal  property  taxes  commences  to  run 
the  first  Monday  In  April  of  each  year. — Siberling  et  al.  v. 
Cropper  et  al.,  420. 

Limitation  Not  Suspended. — Code  section  3448  -in  relation  to  the 
suspension  of  the  statute  of  limitations  by  fraud  or  mistake, 
held  not  to  apply  in  a  proceeding  to  list  and  assess  omitted 
property. — Idem. 

Action  to  Recover  on  a  Contract — Renewal  of  Promise  to  Pay — 
Suspension  of  Statute  of  Limitation. — A  letter  stating  "I  can- 
not tell  where  I  can  get  money  enough  to  pay  the  note,  but  as 
true  as  God,  I  will  send  it  as  soon  as  I  can  get  it"  is  a  renewed 
promise  in  writing  to  pay.  and  suspends  the  statute  of  limita- 
tions.— Jenckes  v.  Rice  et  al.,  461. 

Continuing  Nuisance — Recovery  of  Damages^ — ^Where  a  system 
of  sewerage  has  been  adjudged  to  be  a  continuing  nuisance  and 
subject  to  abatement,  and  where  the  city  can  remedy  the  nuis- 
ance without  going  off  its  own  promises,  the  same  constitutes  a 
continuing  nuisance  and  damages  within  the  statutory  period  of 
limitations  may  be  recovered,  though  the  original  cause  of 
action  is  barred. — Bennett  v.  City  of  Marion,  473 
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Second  Recovery. — Where  a  nuisance  is  continuing,  one  recovery 
for  injury  will  not  preclude  recovery  for  damages  suffered  after 
the  first  judgment. — Idem. 

In  an  action  to  set  aside  a  tax  deed  held  by  the  former  agent  of 
plaintiff,  held,  that  the  action  was  barred  by  the  statute  of 
limitations, — Bemis  v.  Plato,  127. 

Intent — Other  Offenses. — On  a  prosecution  for  lewdness,  where 
the  defendant  admits  in  open  court  and  before  the  jury  that  if 
the  facts  charged  were  in  fact  done  they  were  designedly  done, 
it  is  error  to  admit  evidence  of  other  similar  acts  done  in  the 
presence  of  other  parties  for  the  purpose  of  showing  intent. — 
State  V.  Vance,  686. 

MALICIOUS  PROSECUTION— See  Criminal  Li^w. 

Sale  of  Mortgaged  Property — Written  Consent — Oral  Permission 
— Evidence. — In  a  prosecution  for  the  sale  of  mortgaged  prop- 
erty under  Code  section  4852,  the  criminal  intent  of  the  mort- 
gagor must  be  shown,  even  though  he  did  not  have  the  written 
consent  of  the  mortgagee  to  sell;  and  where  the  mortgagor 
sells  with  oral  consent  and  applies  the  proceeds  on  the  mort- 
gage debt,  and  is  afterwards  prosecuted  by  the  mortgagee,  he 
can  maintain  an  action  for  malicious  prosecution. — Kletzing 
V.  Armstrong,  506. 

MALICIOUS  MISCHIEF— See  Criminal  Law. 

Evidence  Foreign  to  Indictment — Misconduct. — Repeated  efforts 
to  introduce  evidence  of  defendant's  guilt  of  distinct  offenses 
other  than  the  one  charged  in  the  indictment,  is  such  miscon- 
duct as  will  justify  a  reversal  where  proof  of  guilt  of  the  crime 
charged  is  not  clear  and  convincing. — State  v.  Roscum,  330. 

Uniawful  Intent  Presumed — Instruction. — ^Where  one  enters  upon 
the  premises  of  another  in  the  night  time  and  pulls  up,  removes 
and  appropriates  fruit  trees,  the  wrongful  intent  Is  presumed, 
and  evidence  of  other  similar  acts  is  inadmissible,  and  it  is 
error  to  instruct  the  jury  that  they  may  consider  the  same 
in  connection  with  the  evidence  of  the  crime  charged. — Idem, 

MALICE — See  Criminal   Law  Evidenoe — ^Railroads — ^Munioipax 
Corporations. 

MASTER  AND  SERVANT. 

Assumption  of  Risk — Evidence. — ^Where  a  servant  has  as  good  an 
opportunity  as  the  master  to  ascertain  and  avoid  danger  for 
himself,  he  has  no  recourse  against  the  master  in  case  he  is  iD<« 
jured  thereby.  Evidence  examined  and  found  to  bring  the  case 
within  this  rule. — Branco  v.  Railway  Co.,  211. 

Breach  of  Contract — Discharge  of  Servant — Accord  and  Satisfac- 
tion— Consideration. — Where  a  servant  claims  to  have  been 
wrongfully  discharged  before  the  expiration  of  his  term  of  ser- 
vice, payment  and  acceptance  of  amount  earned  does  not  con- 
stitute an  accord  and  satisfaction,  and  an  agreement  that  same 
shall  be  in  satisfaction  of  all  damages  is  without  consideration. 
— Walston  V.  P.  D.  Calkins  Co.,  150. 
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Negligence— Evidence. — ^It  Is  the  duty  of  the  master  to  provide 
and  maintain  a  safe  place  for  the  servant  to  work,  and  when  a 
staging  is  rendered  unsafe  by  order  of  one  in  charge  of  the 
work  for  the  master  and  injury  results  to  an  employe,  the  mas- 
ter is  chargeable  with  negligence.  Evidence  considered  and 
held  to  show  negligence. — Foley  v.  Packing  Co.,  246. 

Negligence  In  Employment — Evidence. — A  single  act  of  casual 
neglect  by  an  employe  does  not  make  such  a  case  of  incompe- 
tency that  knowledge  thereof  by  the  employer  will  render  the 
latter  chargeable  with  negligence  in  retaining  the  former  in  hia 
employ,  and  under  this  rule  the  evidence  in  the  case  is  held  in- 
sufficient to  justify  a  verdict  against  defendant  for  plaintiffs 
Injuries.— Wicklund  v.  Saylor  Coal  Co.,  335. 

MECHANICS'  LIENS. 

Conti^act — Payments — Estoppels — The  owner  of  the  premises  en- 
tered into  a  contract  with  his  codefendant  to  furnish  materlaJ 
and  labor  to  erect  certain  buildings.  To  a  subcontractor  he 
stated  that  by  the  terms  of  the  contract  he  was  to  pay  nothing 
until  the  buildings  were  completed.  Held,  that  in  an  action  by 
the  subcontractor  to  enforce  his  lien  he  was  estopped  to  deny 
that  the  contract,  with  respect  to  payments,  was  different  than- 
stated  by  him.-— Rath  v.  Orr  et  al.,  611. 

^aSOONDUCT  OF  COUNSEL — See  New  Trial— Praotioe. 

MORTGAGES. 

Agreement  to  Assume  and  Extend  Mortgage — When  Not  Effec-^ 
tlve. — Where  an  agreement  to  become  personally  liable  for  the^ 
payment  of  a  mortgage,  and  to  extend  the  time  is  made  and  de- 
livered by  a  grantee  of  the  mortgaged  premises  on  certain  con- 
ditions, which  are  never  fulfilled,  the  same  does  not  become- 
effective.— Loan  &  Trust  Co.,  v.  Haller  et  al.,  646. 

Assumption  of — ^^Release  of  Mortgagor. — An  agreement  by  the 
grantee  of  mortgaged  premises  to  pay  the  debt  does  not.  render 
the  mortgagors  mere  sureties,  so  that  a  contract  to  extend  the^ 
time  of  payment  made  with  the  grantee  alone  will  release  the^ 
mortgagor  from  personal  liability  to  the  mortgage. — Idem. 

Assumption  of  Mortgage— Extension — Consideration — Foreclos- 
ure.— ^An  agreement  by  a  grantee  of  mortgaged  premises  that 
time  of  payment  shall  be  extended  is  a  good  consideration  for 
the  assumption  of  the  mortgage  by  such  grantee,  and  such  ex- 
tension of  the  principal  mortgage  debt  will  not  preclude  a  fore- 
closure for  failure  to  pay  interest  and  taxes,  where  the  mort- 
gage provides  that  upon  such  failure  the  whole  Indebtedness 
shall  become  due. — Idem, 

Foreclosure  of  Second  Mortgage — When  Extinguishment  of  Firsts 
— Where  suit  is  brought  to  foreclose  a  second  mortgage  and 
thereafter,  but  before  sale,  plaintiff  purchases  the  first  mort-. 
gage,  the  sale,  and  purchase  by  him  of  the  land  under  such 
foreclosure  for  an  amount  sufficient  to  satisfy  the  second  mort- 
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gage,  does  not  extinguish  the  lien  of  the  first  mortgage. — Ray- 
mond V.  Whltehouse  et  al.,  132. 

When  Not  Simultaneous — Redemption. — Where  mortgages  are  ex- 
ecuted at  the  same  time,  but  one  recites  that  it  is  subject  to  the 
other,  and  at  the  time  of  commencement  of  suit  to  foreclose 
the  junior  the  plaintiff  is  not  the  owner  of  both,  they  are  not 
simultaneous,  and  in  the  matter  of  redemption  are  regarded 
separate  instruments. — Idem. 

Judgment  of  Foreclosure — Rights  of  Assignee— Estoppel. — The 
purchaser  of  a  Judgment  on  foreclosure  of  a  mortgage  acquires 
more  than  the  assignee  of  an  ordinary  judgment;  he  becomes 
the  assignee  of  the  mortgage,  and  has  such  an  interest  in  the 
land  as  entitles  him  to  the  protection  of  the  recording  acts,  so 
that  if  at  the  time  of  his  purchase  a  prior  mortgage  has  been 
released  of  record,  he  may  rely  on  such  release  and  the  owner 
of  the  prior  mortgage  is  estopped  from  asserting  his  rights  to 
the  prejudice  of  such  assignee. — Idem, 

Right  of  Redemption. — The  holder  of  the  legal  title  under  a  sher- 
iff's sale  on  foreclosure,  and  also  of  a  prior  mortgage,  is  entitled 

.  to  redeem  from  a  sale  on  foreclosure  of  a  subsequent  mortgage, 
and  a  decree  quieting  title  and  barring  such  right  is  erroneous. 
— Idem. 

Fcreciosure  of  Mortgage— Right  of  Judgment  Liefi  Holder  To 
Redeem. — One  who  acquires  a  judgment  lien  on  the  premises, 
pending  the  foreclosure .  of  a  mortgage,  has  only  the  statutory 
right  to  redeem  from  the  foreclosure  sale,  as  Code  section  3543 
applies  to  such  cases. — Cooney  v.  Ooppock  et  al.,  486. 

Tax  Sale — Who  May  Redeem. — ^The  holder  of  a  mortgage  has  such 
an  interest  in  land  as  will  entitle  him  to  redeem  from  a  tax 
sale  p-'  •  to  the  Issuance  of  a  valid  tax  deed. — ^Busch  v.  Hall 
et  al.,  279. 

Right  of  Redemption — When  Terminated. — This  right  of  redemp- 
tion terminates  ninety  days  after  completed  service  of  notice 
of  the  expiration  of  the  period  of  redemption,  as  provided  In 
Code,  section  1441,  and  not  upon  issuance  of  the  treasurer's 
deed. — Idem, 

Fraud  In  Redemption — When  Terminated. — This  right  or  redem- 
iss^ed  upon  proper  notice,  and  plaintiff  as  mortgagee,  is  not 
entitled  to  maintain  an  action  to  redeem  thereafter,  in  the  ab- 
sence of  a  showing  that  the  deed  was  fraudulently  obtained. 
Evidence  considered  and  held  insufficient  to  show  fraud  or  to 
estop  defendants  from  asserting  title  under  the  tax  deed. — 
Idem. 

MUNICIPAL  CORPORATIONS. 

Abandonment. — Where  there  has  been  a  non-user  of  a  public 
street  for  a  long  time — not  less  than  the  statutory  period  in  or- 
dinary cases — accompanied  by  actual  and  notorious  possession 
of  the  land  by  an  individual  under  a  claim  of  right,  an  aban- 
donment of  the  street  will  be  presumed  and  the  DMblic  right 
therein  extinguished. — ^Weber  v.  Iowa  City  et  a!.,  633.V 
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Adjournment  of  Council  by  Less  than  Quorum — When  Quorum 
Presumed. — ^A  meeting  of  the  city  council  at  which  less  than  a 
quorum  was  present  adjourned  to  a  day  certain  at  which  time 
another  adjournment  was  had;  held,  that  while  the  first  adjourn- 
ment was  irregular  because  of  the  absence  of  a  quorum,  it  will 
be  presumed  In  the  absence  of  a  showing  to  the  contrary  that  a 
quorum  was  present  at  the  second  meeting,  and  that  a  regular 
adjournment  was  then  had. — Moore  v.  Council  of  Perry,  423. 

Extension  of  City  Liqnits — Vote  of  Electors — Resolution. — Where 
the  question  of  the  extension  of  the  limits  of  a  city  is  submitted 
to  a  vote  of  the  electors,  the  fact  that  the  council  irregularly 
adoped  a  resolution  preparatory  thereto  will  not  invalidate  the 
proceedings. — Idem, 

Railway  Property — Enforcement  of  Assessment. — Special  assess- 
ments for  the  construction  of  sewers  may  be  assessed  against 
the  parcels  of  land  owned  by  a  railway  company,  and  with  the 
exception  of  those  parts  occupied  by  its  roadbed  and  right  of 
way,  may  be  levied  upon  and  sold  as  other  property. — ^Railway 
Co.  V.  Lindquist  et  al.,  144. 

Special  Assessments — ^Titie— Right  of  Way. — Where  a  railway 
company  seeks  by  injunction  to  restrain  the  collection  of  the 
special  assessment,  and  the  pleadings  show  ownership  of  the 
lots  in  the  company  without  disclosing  the  purpose  of  their 
purchase,  it  will  be  treated  as  owning  the  fee,  though  its  tracks 
cross  the  scune  and  its  right  of  way  is  but  an  easement,  and  the 
same  are  subject  to  the  assessment. — Idem, 

Sewers — Assessments — Front  Foot  Rule — Constitutionality. — The 
cost  of  a  sewer  may  be  assessed  against  the  abutting  lots  ac- 
cording to  their  frontage. — Idem. 

Estimate  of  Benefit — Square  Feet  In  Lots. — ^Where  the  council 
makes  a  sewer  assessment,  the  fact  that  in  estimating  the  pro- 
portionate benefit  to  the  lots  it  takes  into  consideration  the 
number  of  square  feet  In  each,  is  immaterial,  where  it  appears 
they  are  of  the  same  length. — Idem. 

Streets — Abatement  of  Nuisance — Abandonment. — ^Where  a  "city 
erects  Its  public  buildings  in  a  dedicated  street  they  may  con- 
stitute a  nuisance  the  same  as  though  erected,  by  a  private  in- 
dividual, and  though  the  street  may  cease  to  be  used  for  travel, 
that  fact  Is  not  the  basis  of  a  claim  of  right  on  which  to  found 
the  defense  of  abandonment  in  an  action  by  an  abutting  prop- 
^tv  owner  for  damages  and  abatement  of  the  nuisance. — Pettit 
V.  Town  of  Grand  Junction,  352. 

Abutting  Property — interest  of  Owner  In  Street — Change  In  Boun- 
daries.— An  owner  of  property  abutting  upon  a  public  street  has 
an  interest  in  the  street  distinct  from  his  interest  as  a  citizen 
of  the  municinality,  and  is  not  bound  by  a  decree  in  a  suit 
against  the  city  to  oh«nep.and  fix  the  bonnrlarie*?  of  such  street 
to  which  he  is  not  indlvidualLv  made  a  party. — Long  v.  Wilson 
et  al.,  267. 
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Negligence  of  Employe. — Where  a  city,  in  the  exercise  of  its  pol- 
ice power,  employs  one  to  clear  the  obstructions  from  an  alley, 
it  does  not  become  liable  in  damages  for  a  personal  Injury  caus- 
ed by  the  negligence  of  the  employe. — McFadden  v.  Town  of 
Jewell,  321. 

Sidewalks — Notice  of  Defects — Negligence. — Where  a  city  is 
charged  with  the  duty  of  maintaining  its  streets  in  a  reason- 
aJt)ly  safe  condition  for  public  use,  it  is  held  to  have  notice  of 
dangerous  defects  in  a  sidewalk,  especially  where  they  arise 
from  long  use  and  decay  so  that  by  the*  exercise  of  reasonable 
care  such  defects  might  have  been  discovered. — Smith  v.  Sioux 
City,  50. 

Defective  Sidewalks — Verdict. — ^Evidence  in  an  action  for  injury 
received  by  reasons  of  defective  sidewalks,  considered  and  held 
sufficient  to  support  a  verdict  of  |6,000  damages,  and  in  view 
of  the  nature,  extent  and  permanency  of  same  the  amount  is  not 
excessive. — Idem, 

Payment  of  Taxes — Estoppel. — The  fact  that  defendant  and  his 
grantors  have  paid  taxes  on  certain  fractional  lots,  designated 
by  number,  and  there  is  no  showing  that  the  highway  covers 
all  or  a  considerable  portion  of  such  lots,  does  not  estop  the 
city  from  claiming  the  land  so  used  as  a  street. — City  of  Cedar 
Rapids  V.  Young,  552. 

especial  Interi^ogatory — Instructions — New  Trial. — Rulings  of  the 
court  in  refusing  instructions  and  declining  to  submit  a  special 
Interrogatory  calling  for  the  manner  in  which  the  city  receiv- 
ed its  knowledge  of  the  defect  in  the  sidewalk,  and  in  refusing 
a  new  trial,  are  sustained. — Grapes  v.  City  of  Sheldon,  112. 

Ordinances  and  Resolutions — ^Veto  Power. — Code  Section  685  pro- 
viding that  the  mayor  shall  sign  every  resolution  and  ordinance 
passed  by  the  council  before  it  becomes  effective  is  mandatory, 
and  a  resolution  in  relation  to  election  on  the  question  of  the 
extension  of  the  city  limits  passed  in  the  absence  of  the  mayor 
and  not  presented  to  him  for  his  signature  or  veto,  but  immedi- 
ately published  over  the  signature  of  the  temoorary  officers  of 
the  council,  is  invalid. — Moore  v.  Council  of  Perry,  423. 

Record  of  Proceedings  of  Council. — The  record  of  the  proceed- 
ings of  a  city  council  is  presumed  to  correctly  state  its  action, 
unless  the  contrary  is  shown. — Young  v.  Gormley,  546. 

Telephone  Companies — Right  to  Occupy  Streets — Term  "High- 
way'' Includes  Street — Construction  of  Statute^ — The  term 
"highway"  as  used  in  section  1324  of  the  Code  of  1873  includes 
streets  and  alleys  In  a  city  or  incorporated  town,  and  under  said 
section  as  amended  by  chapter  104  of  the  Acts  of  the  19th  Gen- 
eral Assembly,  a  telephone  company  may  occupy  the  streets 
and  alleys  of  a  city  or  town  without  any  exnress  grant  of  that 
right  by  the  municipality. — Chamberlain  v.  Telephone  Co.,  619. 

Malice — Want  of  Evidence— Submission  of  Issue. — Evidence  con- 
sidered and  held  that  it  failed  to  establish  malice  on  the  part- 
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of  the  members  of  the  council  in  opening  a  street,  and  that  this 
issue  ought  not  to  have  been  submitted  to  the  jury. — ^Young  v. 
Gormley,  546. 

M  U  R  D  E  R— See  Criminal  Law. 

Dying  Declarations — Admissibility  of — Evidence. — A  dying  declar- 
ation in  writing,  to  be  admissible  in  evidence,  must  have  been 
made  and  signed  under  the  solemn  belief  of  impending  death,^ 
and  Its  admissibility  should  be  determined  by  the  court  from  all 
the  facts  and  circumstances.  Facts  considered,  and  held  that 
the  declaration  was  properly  admissible. — State  v.  Dennis,  688. 

Conduct  of  Defendant — Identification  of  Assailants — Evidence^ — 
Evidence  of  the  conduct  of  defendant  when  in  the  presence  of 
his  victim,  together  with  what  was  said  by  the  latter,  is  com- 
petent, and  where  defendant  and  his  co-conspirator  testify  that 
the  party  assaulted  did  not  identify  them  as  his  assailants,  and 
generally  as  to  what  was  said  and  done  by  him,  it  is  competent 
for  the  state  on  rebuttal  to  show  by  other  witnesses  what  was 
there  said  and  done  by  the  assaulted  party. — Idem. 

Evidence. — The  whole  evidence  in  the  case  considered  and  sum- 
marized in  the  opinion  and  held  to  support  the  verdict  of  mur^ 
der  in  the  second  degree. — Idem. 

Bad  Conduct — Particular  Acts. — In  a  prosecution  for  homicide, 
evidence  of  particular  acts  of  bad  conduct  at  a  remote  time  and 
of  which  it  is  not  shown  that  defendant  had  knowledge,  is  in- 
admissible.— State  y.  Sale,  1. 

Submission  of. — Upon  consideration  of  all  the  evidence,  the  court 
was  right  in  submitting  the  question  of  murder  in  the  first  de- 
gree.— Idem. 

Evidence  considered  and  held  sufficient  to  support  a  verdict  of 
murder  in  the  second  degree,  and  the  Judgment  of  the  court. — 
Idem. 

Insanity — Burden  of  Proof. — On  a  prosecution  for  murder  where 
a  plea  of  insanity  is  entered,  the  burden  is  on  the  defendant 
to  establish  the  same  by  a  preponderance  of  the  evidence. — 
State  v.  Thiele,  659. 

In  the  prosecution  of  an  officer  for  murder,  who  struck  on  the 
head  and  fatally  injured  the  deceased  while  making  an  arrest, 
it  was  shown  that  deceased  had  an  exceedingly  thin  skull,  and 
there  was  evidence  that  force,  which,  If  appplied  to  an  ordinary 
head  would  cause  no  serious  injury,  mig^t  have  produced  a 
fracture  of  deceased's  skull,  it  was  for  the  Jury  to  determine 
whether  defendant  used  more  force  in  making  the  arrest  than 
was  permissible. — State  v.  Phillips,  652. 

NEGLIGENC E — See   Instbuotions  —  Railroads  —  Municipal 

CJORPORATIONS. 

Assumption  of  Risk — Evidence. — ^Where  a  servant  has  as  good  an 
opportunity  as  the  master  to  ascertain  and  avoid  a  danger  for 

Vol.  119  Iowa— 51. 
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hiD)sc1f,  he  has  no  recourse  against  the  master  in  case  he  is  in- 
jured thereby.  Evidence  examined  and  foimd  to  bring  the  case 
within  this  rule. — Branco  v.  Railway  Co.,  211. 

Bees — Liability  of  Owner — Negligence— Contributory  Negligence. 
— Piaintift's  horses  were  attacked  and  killed  by  bees  kept  by 
defendant.  Under  the  facts  in  the  case  it  is  held  that  the  ques- 
tion of  negligence  of  defendant  by  reason  of  the  place  in  which 
the  bees  were  kept  and  his  knowledge  of  their  inclinations  to 
interfere  with  horses,  and  the  contHbutory  negligence  of  plain- 
tiff in  hitching  his  team  near  the  bee  hives,  are  for  the  Jury. — 
Parsons  v.  Manser,  88. 

Proximate  Cause. — If  by  reason  of  defendant's  negligence  the  first 
attack  of  the  bees  upon  the  horses  was  the  proximate  cause 
of  their  death,  then  he  is  liable,  regardless  of  any  duty  owing 
to  plaintiff  while  on  the  premises. — Idem. 

Evidence. — The  question  of  whether  defendant's  bees  attacked 
the  horses  while  hitched  in  the  road  was  for  the  Jury.  Evidence 
sufficient  to  support  a  finding  tha^t  they  did. — Idem, 

Duty  of  Bailee — Ordinary  Care. — ^A  pledge  of  property  is  bound 
to  use  ordinary  care  and  diligence  to  preserve  the  thing  pledged, 
and  in  the  exercise  of  ordinary  care  is  governed  by  the  charac- 
ter of  the  property  pledged  and  his  means  for  preserving  the 
same.^Loomis  v.  Reimers  et  al.,  169. 

Replevin — Failure  of  Bailee  to  Defend— Liability  of-— Where  the 
subject  of  a  bailment  is  replevied  and  the  bailee  fails  to  defend 
after  consulting  an  attorney  and  belr.i  advised  that  he  had  no 
defense,  he  has  exercised  the  care  of  an  ordinarily  prudent  man 
and  is  not  liable  for  the  loss  of  the  property,  though  the  re- 
plevin action  may  have  been  barred. — Idem, 

Contributory  Negligence. — Plaintiff's  intestate,  who  was  working 
on  an  elevated  staging,  left  it  and  in  his  absence  some  of  the 
planks  were  removed,  and  on  returning  to  work  the  staging 
broke  and  he  fell  and  was  killed.  Held,  the  question  of  his 
contributory  negligence  in  not  ascertaining  the  changed  condi- 
tion of  the  staging  was  properly  submitted  to  the  Jury. — Foley 
V.  Packing  Co.,  246. 

JIaster  and  Servant — Evidence. — ^It  is  the  duty  of  the  master  to 
provide  and  maintain  a  safe  place  for  the  servant  to  work,  and 
when  a  staging  is  rendered  unsafe  by  order  of  one  in  charge 
of  the  work  for  the  master  and  injury  results  to  an  employe, 
the  master  is  chargeable  with  negligence.  Evidence  considered 
and  held  to  show  negligence. — Idem. 

Negligence  of  Employe. — ^Where  a  city  in  the  exercise  of  Its  po- 

.    lice  power,  employs  one  to  clear  the  obstructions  from  an  alley. 

It  does  not  become  liable  in   damages  for  a  personal   injury 

caused  by  the  negligence  of  the  employe. — McPadden  v.  Town 

of  Jewell,  321. 

Incompetence  of  Employe — Negligence  In  Employment — Evidence. 
— ^A  single  act  of  casual  neglect  by  an  employe  does  not  make 
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such  a  case  of  incompetency  tbat  knowledge  thereof  by  the 
employer  will  render  the  latter  chargeable  with  negligence  in 
retaining  the  former  in  his  employ,  and  under  this  rule  the  eyi- 
dence  in  the  case  is  held  insufficient  to  Justify  a  verdict  against 
defendant  for  plaintiff's  injuries. — ^Wickland  v.  Saylor  CJoal  Co., 
335. 

New  Appliances — Evioence  of. — Failure  to  equip  engines  with  the 
latest  coupling  devices  is  not  per  se  negligence,  but  where  such 
appliances  are  shown  to  be  practical  and  safe  thetr  general  use 
may  be  taken  into  consideration  by  the  Jury  in  determining  the 
question  of  negligence  in  using  older  and  different  appliances. — 
Bryce  v.  Railway  Co.,  274. 

Voluntary  Exposure  to  Unnecessary  Danger. — ^When  an  accident 
policy  provides  that  it  does  not  Include  an  injury  or  death  re- 
sulting from  voluntary  exposure  to  unnecessary  danger,  and 
the  evidence  is  such  that  the  conclusion  may  be  reached  that 
there  was  not  such  an  exposure,  it  then  becomes  a  question  of 
fact  for  tho  Jury. — Payne  v.  Accident  Ass'n,  342. 

Rate  of  Speed. — The  question  of  whether  a  high  rate  of  speed 
constitutes  negligence  is,  ordinarily,  for  the  Jury  to  determine 
from  the  surrounding  facts  and  circumstances,  and  is  to  be  con- 
sidered with  the  other  circumstances  in  determining  the  ques- 
tion of  negligence. — Stanley  v.  Street  Railway  Co.,  626. 

Exercise  of  Care* — The  standard  of  care  required  of  one  in- 
jured Is  always  ordinary  care  and  prudence,  though  the  degree 
of  care  is  governed  by  the  circumstances,  and  the  exercise  of 
proper  care  is  ordinarily  a  Jury  question. — Idem. 

Ordinary  Care. — On  the  question  of  contributory  negligence,  an 
instruction  which  required  of  plaintiff  the  exercise  of  more 
than  ordinary  care,  was  properly  refused. — Idem. 

Attempt  to  Extinguish  Fire — Proximate  Cause  of  Injury. — ^A  fire 
started  by  the  negligent  operation  of  a  railway  engine  is  the 
proximate  cause  of  an  injury  received  by  one  using  reasonable 
care  in  attempting  to  extinguish  it,  whether  the  Injury  result 
from  actual  contact  with  the  fire  or  over-exertion. — Glanz  v. 
Railway  Co.,  611. 

Presumption  of  Negligence. — ^Negligence  on  the  part  of  a  railway 
company  is  presumed  where  it  is  shown  that  property  has  been 
destroyed  by  reason  of  a  fire  caused  from  the  operation  of  its 
trains. — Kennedy  Bros.  v.  Iowa  State  Ins.  Co.,  29. 

Railroads — Setting  Out  Fire — Evidence. — It  appeared  from  the 
evidence  that  defendant's  engine  set  the  fire  on  plaintiff's 
premises,  and  also  one  about  twenty  rods  distant,  and  that 
sparks  from  the  engine  "went  about  seven  rods  from  the  track." 
There  was  also  some  testimony  that  defendant  was  using  slack 
coal,  which  on  account  of  \h(*  dryness  of  the  weather  was  dan- 
gerous to  use,  and  while  of  itself  not  amounting  to  negligence, 
but  tiJcea  In  oonnection  with  the  other  evidence,  was  sufficient 
to  take  the  case  to  the  jury.— Glanz  v.  Railway  Co.,  611. 
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Street  Railway.— There  is  a  distinction  between  the  liability  of  a 
steam  railway  company  and  a  street  railway  company  in  the  op- 
eration of  cars  where  an  injury  occurs  involving  the  question  of 
contributory  negligence.  In  the  former  case,  care  is  required 
when  the  danger  becomes  actually  known,  while  in  the  latter, 
the  exercise  of  care  is  a  primary  obligation. — Barry  v.  Burling- 
ton Ry.  and  Light  Co.,  62. 

Sidewalks — Notice  of  Defects. — Where  a  city  is  charged  with  the 
duty  of  maintaining  its  streets  in  a  reasonably  safe  condition- 
for  public  use.  It  is  held  to  have  notice  of  dangerous  defects  in  a 
sidewalk,  especially  where  they  arise  from  long  use  and  decay 
so  that  by  the  exercise  of  reasonable  care  such  defects  might 
have  been  discovered. — Smith  v.  Sioux  City,  50. 

NEGOTIABLE  INSTRUMENTS— See  Bills  and  Notes. 

NEW  TRIAL— See  Praotiob. 

Improper  Argument — Objection  to— Motion  for  New  Trial.— Ob- 
jection to  Improper  argument  must  be  made  at  the  time  and 
cannot  be  first  heard  on  motion  for  a  new  trial. — State  v. 
Sale,  1. 

Misconduct  of  Prosecuting  Attorney — Objection  to. — By  Code, 
section  5484  the  county  attorney  is  forbidden  to  refer  during^ 
the  trial,  either  directly  or  indirectly  in  such  manner  that  the 
reference  is  clear,  to  the  fact  that  the  defendant  has  not  testi- 
fied in  his  own  behalf,  and  when  such  reference  is  made  the 
right  to  a  new  trial  becomes  absolute,  even  though  no  objection 
was  made  to  the  misconduct  at  the  time  it  occurred. — State  v. 
Snider^  15. 

8ame. — The  fact  that  the  county  attorney  referred  to  certain  testi- 
mony as  uncontradicted,  which  only  the  defendant  could  den;r^. 
is  not  such  misconduct  as  will  sustain  a  motion  for  a  new  trial. 
— Idem, 

Newly  Discovered  Evidence. — Newly  discovered  evidence  in  an 
action  for  a  personal  injury  relating  to  the  natiu'e,  character 
and  extent  of  plaintiff's  injury,  and  that  an  expert  witness  was 
deceived  as  to  the  premises  upon  which  his  testimony  was 
based,  and  that  plaintift  made  statements  and  admissions  sub- 
sequent to  the  trial  inconsistent  with  his  testimony,  is  suffic- 
ient to  support  a  motion  for  a  new  trial. — Idem. 

Misconduct  of  Counsel. — In  an  action  against  a  railroad  com- 
pany for  a  personal  injury,  it  is  Improper  for  counsel  In 
the  opening  statement  to  refer  to  the  income  of  defendant, 
and  where  it  reasonably  appears  that  such  remarks  may  have- 
infiuenced  the  verdict  the  court  should  not  hesitate  to  grant  a 
new  trial. — Sullivan  v.  Railway  Co.,  464. 

Motion  for  New  Trial — Evidence — Ordinary  Care — Contributory 
Negligence. — Evidence  considered  and  held  sufficient  to  support 
the  ruling  of  the  court  denying  a  new  trial  on  the  ground  that 
plaintifF  failed  to  negative  contributory  negligence. — Stanley  v. 
Street  Railway  Co.,  526. 
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Reduction  of  Verdict— Practice* — ^Reduction  of  a  verdict  should 
be  by  remittitur,  as  a  condition  to  denial  of  new  trial,  and  not 
by  direct  order  of  court. — Stanley  v.  Core,  417. 

Newly  discovered  evidence  which  is  merely  cumulative  will  not 
support  a  motion  for  a  new  trial,  nor  will  a  new  trial  be  granted 
after  the  term  at  which  the  action  was  tried,  under  Code,  sec- 
tion 4092,  where  the  grounds  of  the  petition  were  known  before 
the  trial. — Connell  v.  Connell,  602. 

NOTES  AND  BILLS — See  Bills  and  Notes. 

MOTICE. 

Action  In  Partition — Joint  Owner&I^Jp  of  Real  Estate  By  a  Society 
And  An  individual — Construction  of  Building  Upon — Possession 
By  Society — Notice. — Where  real  estate  is  purchased  by  and 
conveyed  to  an  individual  and  an  unincorporated  society 
jointly,  and  they  erect  a  building  thereon  under  a  written 
agreement  that  the  society  shall  build  and  own  a  portion  of 
the  same  and  the  individual  the  remainde',  and  thereafter  the 
society  is  incorporated  and  continuously  occupies  and  claims 
to  own  its  portion  of  the  premises  from  the  time  of  the  pur- 
chase of  the  lot,  a  grantee  of  the  entire  real  estate  under  a 
deed  from  the  individual  alone,  which  excepts  the  portion  of 
the  building  owned  and  occupied  by  the  society,  takes  the  title 
charged  with  notice  of  the  rights  of  the  society,  even  though 
when  unincorporated  it  could  not  acquire  legal  title  to  real 
property. — Truth  Lodge  v;  Barton,  230. 

Dissatisfaction — Discovery  and  Remedy  of  Defects. — Where  the 
contract  provides  that  if  the  machinery  prove  defective  the 
seller  shall  be  permitted  to  remedy  the  defects  within  a  reason- 
able time,  it  is  the  duty  of  the  buyer  to  give  notice  of  his  dis- 
satisfaction and  of  the  seller  to  discover  and  remedy  the  de- 
fects. Evidence  considered  and  held  sufficient  to  establish 
notice  to  plaintiff  that  the  machinery  did  not  do  satisfactory 
work. — Haney-Campbell  Co.  v.  Creamery  Ass'n  et  al.,  188. 

'Notice  to  Grantee. — Where  a  deed  to  real  property  refers  to  and 
is  subject  to  a  lease,  and  the  lessee  is  in  possession,  the  grantee 
is  charged  with  notice  of  all  the  conditions  attaching  to  the 
tenancy. — Spaulding  v.  Thompson,  484. 

Evidence  of  Principal's  Knowledge. — This  action  is  to  cancel 
fraudulent  conveyances  and  to  quiet  title,  and  upon  the  evi- 
dence; held,  that  the  principal  had  sufficient  knowledge  to  con- 
stitute notice  that  the  money  received  from  his  agent  was  de- 
rived from  a  fraudulent  sale  of  his  land,  and  in  retaining  the 
same  he  ratified  the  fraudulent  sale. — Russ  v.  Hansen  et  al., 
375. 

■Proof  of  Notice. — ^Where  the  defense  to  a  suit  on  a  note  in  the 
hands  of  an  assignee  is  the  wrongful  foreclosure  by  the  payee  of 
A  chattel  mortgage  securing  the  same  and  a  conversion  of  prop- 
erty more  than  sufficient  to  pay  the  jiote,  in  the  absence  of  proof 
that  the  mortgage  covered  the  property  converted  or  secured 


806  Index. 

NoTiCB  Continued  to     ^  Nuisanck 

payment  of  the  note,  the  evidence  is  insufficient  to  charge  plain- 
tiff, an  innocent  purchaser  for  value,  with  notice. — Moody  v. 
Dillemuth  et  al.,  372. 

Judgment — Setting  Aside — Want  of  Notice. — Where  one  holds  the 
hare  legal  title  to  real  estate  in  trust  for  another  and  in  an  ac- 
tion for  damages  a  judgment  is  rendered  against  the  trustee, 
making  the  property  liable  for  the  judgment,  there  being  no 
judgment  against  him  personally  or  against  property  in  which 
he  has  a  beneficial  interest,  he  cannot  have  the  judgment  set 
aside  on  the  ground  that  no  notice  of  the  suit  was  served  on 
him,  and  that  an  answer  was  filed  for  him  by  attorneys  with- 
out authority. — Uehlein  v.  Burke  et  al,  742. 

8ale  of  Liquor — Revocation  of  Riglit. — ^The  right  to  sell  liquor 
is  not  a  private  or  property  right,  but  may  be  revoked  at  any 
time  without  notice. — McConkle  v.  Remley,  512. 

Sidewalks — Negligence. — Where  a  city  is  charged  with  the  duty 
of  maintaining  its  streets  in  a  reasonably  safe  condition  for 
public  use,  it  is  held  to  have  notice  of  dangerous  defects  in  a 
sidewalk  arising  from  long  use  or  decay,  so  that  by  the  exer- 
cise of  reasonable  care  such  defects  might  have  been  discov- 
ered.—Smith  V.  Sioux  City,  50. 

Redemption  Wliere  Notice  is  Not  Oiven — Sections  1440  and  144S 
Distinguished* — Where  a  tax  deed  has  issued  and  the  notice 
prescribed  by  section  1441  has  not  been  given,  anyone  entitled 
to  redeem  before  issuance  of  the  deed  may  do  so  thereafter,, 
under  Code,  section  1440,  the  provisions  of  section  1445  not  be- 
ing applicable  In  such  a  case.  These  sections  and  cases  there- 
under discussed  and  distinguished. — Busch  v.  Hall  et  al.,  279. 

Waiver. — ^Defects  in  a  notice  of  claim  of  ownership  of  attached 
property  are  waived  by  subsequently  giving  the  sheritT  an  in- 
demnifying bond.— Donnelly  v.  Mitchell,  SherifP,  432. 

N  U I S A  N  C  E — See  Intoxicating  Liquors. 
Measure  of  Damages — Evidence. — ^In  an  action  for  damages  and 
to  abate  a  nuisance,  the  measure  of  damages  is  the  value  of 
the  use  of  the  property  for  which  it  is  intended,  unobstructed. 
Evidence  of  damage  held  sufllcient  to  support  the  action. — Pet- 
tit  V.  Town  of  Grand  Junction,  352. 

Continuing  Nuisance — Not  Barred. — The  five  year  statute  of  limi- 
tations will  not  bar  an  action  to  abate  a  nuisance  which  is  not 
permanent  in  its  nature.  Evidence  considered  and  held,  the 
nuisance  complained  of  not  a  permanent  one. — Idem, 

Abatement  of  Nuisance — Abandonment  of  Street. — ^Where  a  city 
erect  its  public  buildings  in  a  dedicated  street  they  may  con- 
stitute a  nuisance  the  same  as  though  erected  by  a  private  In- 
dividual, and  though  the  street  may  cease  to  be  used  for  travel, 
that  fact  is  not  the  basis  of  a  claim  of  right  on  which  to  found 
the  defense  of  abandonment  in  an  action  by  an  abutting  prop* 
erty  owner  for  damages  and  abatement  of  the  nulsai»€^, — Idem, 
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Measure  of  Damages. — Ordinarily  the  measure  of  damages  to  a 
farm  by  reason  of  a  nuisance  is  the  depreciation  in  the  rental 
value  of  the  farm  as  a  whole,  and  evidence  that  some  portion 
is  as  productive  after  the  establishment  of  the  nuisance  as  be- 
fore, should  not  be  received. — Bennett  v.  City  of  Marion,  473. 

Continuing  Nuisance— Sewers — Recovery  of  Damages — Limita- 
tion.— ^Where  a  system  of  sewerage  has  been  adjudged  to  be  a 
continuing  nuisance  and  subject  to  abatement,  and  where  the 
city  can  remedy  the  nuisance  without  going  off  its  own  prem- 
ises, the  same  constitutes  a  continuing  nuisance  and  damages 
within  the  statutory  period  of  limitations  may  be  recovered, 
though  the  original  cause  of  action  is  barred. — Idem. 

8econd  Recovery. — ^Where  a  nuisance  is  continuing,  one  recovery 
for  injury  will  not  preclude  recovery  for  damages  suffered  after 
the  first  Judgment — Idem. 

ORIGINAL  NOTICE. 

Failure  to  Serve — Evidence  of  Service. — ^Although  a  decree  re- 
cites service  of  the  original  notice,  if  in  fact  there  was  no  ser- 
vice, it  may  be  attacked  in  a  collateral  proceeding,  but  the 
evidence  of  want  of  service  must  be  clear  and  satisfactory. 
Evidence  considered  and  held  sufficient  to  warrant  the  court 
in  finding  there  was  no  service. — Miller  v.  Railway  Co.,  41. 

ORIGINAL  PACKAGES — See  Intbrstatb  Commebob. 

OUSTER. 
Adverse  Possession. — ^Where  husband  and  wife  are  tenants 
In  common,  and  upon  the  husband's  death  the  wife  con- 
veys the  entire  property,  it  amounts  to  an  ouster  of  the  hus- 
band's heirs  and  forms  the  basis  of  a  claim  of  adverse  posses- 
sion by  her  grantee. — Murray  v.  Quigley,  6. 

PARTIES. 
Abutting  Property — Interest  of  Owner  in  Street — Change  In 
Boundaries. — An  owner  of  property  abutting  upon  a  public 
street  has  an  interest  in  the  street  distinct  from  his  interest 
as  a  citizen  of  the  municipality,  and  is  not  bound  by  a  decree 
in  a  suit  against  the  city  to  change  and  fix  the  boundaries  of 
such  street  to  which  he  is  not  individually  made  a  party. — 
Long  V.  Wilson  et  al,  267. 

PARTNERSHIP. 
Application  of  Partnership  Funds  to  Individual  Debt— Recovery 
of. — The  fact  that  one  member  of  a  partnership  in  purchasing 
goods  fails  to  disclose  that  he  is  acting  for  the  firm,  will  not 
authorize  the  seller  to  apply  the  money  paid  In  advance  to  the 
satisfaction  of  a  debt  due  from  such  member  individually,  and 
when  such  application  is  made  the  same  can  be  recovered  by 
the  partnership. — Hoaglin  v.  Henderson  &  Co.,  720. 

Husband  and  Wife. — Under  the  statutes  of  this  state  extending 
the  ]ee:al  powers  and  rights  of  married  women,  the  wife  may 
enter  into  a  legal  business  partnership  with  her  husband  and 
the  same  is  not  against  public  policy. — Idem. 


808  Index. 

PARTXBRftBiP  Continticd  to  Pueadinos 

Claim — Qamishment  of  Individual  Interests — ^The  indiyidual  in- 
terest of  a  partner  in  a  firm  debt  cannot  be  reached  by  gar- 
nishment in  a  court  having  no  power  to  acquire  Jurisdiction  of 
the  partnership  or  determine  the  interests  of  the  partners — 
Jdetfu 

Conversion — Corporate  Stock — Sale  to  Members— Application 
of  Proceeds. — The  fact  that  certain  members  of  a  corporation 
-  Jointly  purchase  corporate  stock  of  another  member,  the 
only  object  being  to  increase  the  value  of  their  re- 
spective interests  and  aid  in  disposing  of  tha  corporate  prop- 
erty, does  not  c<xistltute  such  purchasing  members  a  partner- 
ship, and  one  of  them  coming  into  possession  of  the  proceeds 
of  such  sale  is  not  precluded  on  that  ground  from  applying  a 

•  portion  to  the  payment  of  indebtedness  due  from  the  seller  to 
him.— Loetscher  v.  Dillon,  202. 

PAIN  AND  SUFFERING — See  Damaqks. 

PARTITION — See  Real  Propbrtt. 

PASSENGER— See  Railroads. 

PASSENGER  TICKETS — See  Railroadb. 

PAYMENT  AND  DISCHARGE. 
Presentment  of  Checic  for     Payment — Delay     in — Instruction.^- 

Failure  to  promptly  present  for  payment  a  personal  bank  check 
which,  when  presented  is  dishonored  for  want  of  funds,  will 
not,  in  the  absence  of  a  plea  or  proof  that  loss  occurred  by 
such  delay,  operate  to  discharge  the  debt  for  which  it  was 
given;  and  a  failure  of  the  court  to  instruct  the  Jury  that  un- 
less they  found  the  check  was  presented  for  payment  within  a 
reasonable  time  there  could  be  no  recovery,  was  not  error. — 
Fritz  V.  Kennedy,  628. 

PERSONAL  REPRESENTATIVES — See  CJontraots. 

PLEADINGS. 

Allegations  of  Petition — Information  and  Belief* — In  an  action 
brought  by  a  county  treasurer  under  Code,  section  1374,  for 
the  recovery  of  taxes,  the  petition  is  not  subject  to  demurrer 
where  the  proper  allegations  are  made,  though  stated  "upon 
information  and  belief." — Robinson,  Treas.  y.  Ferguson  ft  Son, 
325. 

Amendment  of  Petition — increasing  Amount  Claimed. — ^In  the 
absence  of  a  showing  of  abuse  of  discretion  in  permitting  the 
same,  the  plaintiff  may  amend  his  petition  during  the  trial, 
increasing  the  amount  of  damages  claimed. — Smith  v.  Sioux 
City,  50. 

Allegation  of  Conspiracy — When  Essential. — Where  a  tort  may 
have  been  committed  by  one  or  more,  independent  of  any  con- 
spiracy, the  allegation  of  conspiracy  is  immaterial,  and  recov- 
ery of  damages  may  be  had  against  those  participating  in  the 
tort,  but  if  all  are  liable  the  combination  must  be  shown. — 
Toung  V.  Gormley,  546. 
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At  swer  of  Garnishee — Failure  to  Reply  to. — Wbere  the  real  par* 
ties  in  interest  intervene  in  a  proceeding  and  seek  to  reach  the 
funds  in  the  hands  of  a  garnishee,  the  garnishee  is  not  inter- 
ested in  the  disposition  of  the  funds,  and  a  failure  to  reply  to 
his  answers  alleging  the  same  facts  as  are  set  up  in  the  peti- 
tion of  intervention  is  not  an  admission  of  such  facts. — O'Melia 
V.  Hoffmeyer,  444. 

General  Denial. — In  an  action  for  services  rendered,  the  defense 
that  the  labor  was  performed  by  plaintiff  as  a  member  of  de- 
fendant's family  is  unavailable  under  a  general  denial,  but 
must  be  pleaded.  Evidence  considered  and  held  sufficient  to 
support  the  verdict. — Schroeder  v.  Schroeder,  67. 

Default — ^Amendment — Discretion  of  Court. — The  refusal  of  the 
court  to  enter  a  default  because  an  amendment  was  not  filed 
in  time,  will  not  be  interfered  with  in  the  absence  of  a  show- 
ing of  clear  abuse  of  discretion. — Davis  v.  Manufacturing  Co., 
56. 

Taxation — Demurrer  Must  Specify  Defects. — ^In  a  law  action  a 
demurrer  to  a  petition  must  specifically  point  out  the  defects 
complained  of  or  it  will  be  disregarded. — Robinson  v.  Grant 
et  al.,  573. 

Demurrer — Sufficiency  of  Petition. — ^Where  the  property  is  such 
as  is  required  to  be  listed  in  the  township  where  the  owner 
lives,  under  Code  section  1313,  and  the  petition  alleges  the 
township  of  defendant's  residence,  that  they  knew  it  should 
have  been  listed  and  neglected  to  do  so,  a  demurrer  that  the 
petition  is  insufficient  in  failing  to  locate  the  property  in  the 
propen  taxing  district  is  untenable. — Idem. 

Demurrer — Pleading  Over — Review  on  Appeal. — Where  a  demur- 
rer is  overruled  and  the  party  demurring  pleads  over,  the  ques- 
tions raised  by  the  demurrer,  while  not  adjudicated  by  the 
ruling,  will  not  be  considered  on  appeal  unless  again  properly 
raised  during  the  trial. — Buchanan  v.  Blackhawk  Coal  Worlcs, 
118. 

Sufficiency — Matters  of  Evidence  Stricken  Out. — ^An  allega- 
tion that  plaintiff's  services  for  which  she  claims  compensation 
were  rendered  as  a  member  of  the  family  of  deceased  and  with- 
out any  agreement  for  compensation,  is  sufficient  to  permit 
proof  of  the  fact  that  deceased  provided  a  home  and  provisions 
for  claimant,  and  it  was  not  error  to  strike  from  the  answer 
allegations  of  such  facts. — Bennett  v.  Lutz  et  al.,  215. 

Insufficient  Statement  to  Constitute  Counterclaim. — ^An  allega- 
tion simply  stating  that  plaintiff's  husband  received  from  de- 
ceased during  his  lifetime,  money  and  property  for  their  Joint 
benefit  in  excess  of  her  claim,  is  insufficient  to  state  a  set-off  or 
counterclaim  and  is  demurrable. — Idem. 

"Successor"  Means  Successor  In  Interest — When  Admitted  No 
Proof  Is  Required. — An  admission  in  the  pleadings  that  plaintiff 
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is  the  successor  of  an  unincorporated  association  should  be  con- 
strued to  mean  that  he  is  its  successor  in  interest,  and  no  proof 
of  that  fact  is  necessary. — Truth  Lodge  v.  Barton,  230. 

Prayer  for  Relief. — In  an  action  for  specific  performance,  a 
prayer  for  general  equitable  relief  is  broad  enough  to  authorize 
Judgment  against  defendant  for  an  amount  paid  down  on  an 
unauthorized  contract. — Saunders  v.  King  et  al.,  291. 

Promissory  Note — EfTect  of  Conditional  Payment. — An  instru- 
ment which  promises  to  pay  'a  certain  sum  of  money  but  con- 
tains the  express  condition  that  it  shall  be  "void  and  nonpay- 
able"  on  the  happening  of  a  certain  condition,  is  not  a  prom- 
issory note  but  a  contract  of  indemnity,  and  in  an  action 
thereon  it  is  necessary  to  allege  and  prove  actual  damages. — 
Jenckes  v.  Rice  et  al.,  451. 

Waiver  of  Notice. — ^It  is  a  sufficient  pleading  of  waiver  of  notice 
of  ownership  of  attached  property  to  allege  that  the  sheriff  re- 
quired a  bond  before  proceeding,  which  was  given. — ^Donnelly 
V.  Mitchell,  Shf.,  432. 

Motion  for  More  Specific  Statement. — ^In  an  action  to  enjoin  the 
sale  of  liquor  by  a  registered  pharmacist  holding  a  permit,  on 
the  ground  of  illegal  sales,  the  petition  should  specify  the  ille- 
gal sales  complained  of,  and  a  failure  to  so  specify  will  render 
the  pleading  subject  to  a  motion  for  more  specific  statement, 
when  properly  presented,  under  Code  section  3630.  Such  a 
motion,  however,  will  not  lie  to  a  paragraph  of  the  petition 
charging  the  defendant  with  using  a  building  as  a  place  for 
the  illegal  sale  and  keeping  with  unlawful  intent. — Abrams  v.. 
Sandholm,  583. 

PLEDGE. 

Sale  of  Indemnity. — The  pledgee  of  a  contract  of  indemnity,  held' 
as  collateral  surety  for  a  debt,  cannot  sell  the  same  and  pass- 
absolute  title,  but  simply  his  interest  therein. — ^Jenckes  v.  Rice- 
et  al.,  451. 

PRACTICE— See  Crminal  Law. 
Appeal. — Under  Code  section  4106  an  appeal  may  be  considered* 
although  no  motion  for  a  new  trial  was  filed. — School  District 
V.  Sweamgin  et  al.,  702. 

Failure  to  File  Argument  In  Time. — An  argument  not  filed  in- 
time  will  be  stricken  from  the  files  on  motion,  where  sufficient 
excuse  is  not  shown,  but  this  will  not  reverse  the  case. — ^Davls-. 
V.  Manufacturing  Co.,  56. 

Assignment  of  Errors. — ^An  assignment  of  error  which  does  not 
specifically  point  out  the  objection  complained  of  will  not  be 
considered  on  appeal. — Grapes  v.  City  of  Sheldon,  112. 

Assignment  of  Error — Must  be  Specific. — An  exception  to  an  in- 
struction must  specifically  point  out  the  error  complained  of. — 
Bennett  v.  City  of  Marion,  473. 
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Assignments  of  Error  in  Equity — Cliange  of  Venue. — Any  ruling 
of  the  trial  court  which  involves  the  right  to  a  hearing  on  th'e 
merits  must  be  specially  assigned  in  an  equitable  as  in  a  law 
action  to  be  reviewed  on  appeal.  A  ruling  on  a  motion  for 
change  of  venue  must  be  so  assigned  to  be  considered. — Les- 
senich  v.  Sellers  et  al.,  314. 

Demurrer — Pieading  Over — Review  on  Appeal. — ^Where  a  demur- 
rer is  overruled  and  the  party  demurring  pleads  over,  the  ques- 
tions raised  by  the  demurrer,  while  not  adjudicated  by  the 
ruling,  will  not  be  considered  on  appeal  unless  again  properly 
raised  during  the  trial. — Buchanan  v.  Blackhawk  Coal  Works, 
118. 

Denial  of  Abstract. — Denial  of  an  amended  abstract,  when  not 
confessed,  will  be  disregarded  unless  sustained  by  a  certifica- 
tion of  the  record. — Foley  v.  Packing  Co.,  246. 

Sufficiency  Of — Objection. — ^An  objection  to  pleadings  that 
they  do  not  comprehend  the  questions  presented  to  the  jury 
must  be  raised  upon  the  trial  or  by  motion  in  arrest  of  judg- 
ment,  and  not  for  the  first  time  on  appeal. — Alexander  v.  Grand 
Lodge,  519. 

Former  Adjudication — Objection  To- — An  objection  to  the  admis- 
sion of  a  former  judgment,  in  a  second  action  for  damages  for 
a  continuing  nuisance,  on  the  ground  that  it  was  reversed  on 
appeal,  cannot  be  first  urged  in  the  appellate  court — Bennett 
V.  City  of  MaHon,  473. 

Admission  of  Another  Petition — Error. — ^The  admission  of  a  peti- 
tion embracing  the  same  cause  of  action,  but  filed  in  another 
court  and  upon  which  no  action  has  been  taken,  was  prejudicial 
error. — Idem. 

Objection  to  Evidence — Presumption — Appeal. — ^Unless  the  con- 
trary appears,  an  answer,  on  appeal,  will  be  presumed  respon- 
sive to  the  question,  and  unless  objection  to  the  question  is 
made  it  should  not  be  stricken. — Stanley  v.  Core,  417. 

Motion  to  Strike — Amended  Abstract. — ^A  motion  to  strike  an 
amended  abstract  filed  shortly  after  the  time  fixed  by  the  rule, 
will  not  be  granted,  where  there  is  no  prejudice  and  the  sub' 
mission  of  the  cause  is  not  delayed. — Foley  v.  Packing  Co.,  246. 

Service  of  Argument — Waiver  of  Right  to  Open. — Under  Supreme 
Court  Rule  39  (Code,  section  2156).  where  the  appellee  has  the 
burden,  though  he  does  not  waive  his  right  to  open  by  serving 
the  proper  notice,  yet  failure  to  file  argument  thirty  days  bo- 
fore  hearing  can  be  treated  as  a  waiver,  and  appellant,  having 
filed  his  argument  ten  days  before  the  hearing,  appellee  may 
reply  three  days  before  the  hearing  and  have  the  cause  submit- 
ted 9Jt  that  term.— Busch  v.  Hall  et  al.,  279. 

Admission  of  Decree  Only. — A  duly  authenticated  decree  of  di- 
vorce is  admissible  in  evidence,  though  not  accompanied  by  the 
entire  record.— Alexander  v.  Grand  Lodge,  519. 
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Absence  of  the  Court — ^Argumentj— It  is  not  error  for  the  court 
during  the  argument  of  a  criminal  case  to  leave  the  court  room 
and  at  or  near  the  door  of  an  adjoining  room  dictate  his  in- 
structions to  the  reporter,  where  there  is  no  showing  that  the 
same  Interfered  with  the  argument. — State  v.  Bums,  663. 

Default — Amendment — Discretion  of  Court.— >The  refusal  of  the 
court  to  enter  a  default  because  an  amendment  was  not  filed  In 
time,  will  not  be  interfered  with  in  the  absence  of  a  showing 
of  clear  abuse  of  discretion. — Davis  v.  Manufacturing  CJo.,  56. 

Depositions — Offer  of  Part  Only. — Permission  to  introduce  parts 
of  depositions  will  not  constitute  reversible  error,  where  it  ap- 
pears that  the  portions  not  offered  are  immaterial  or  where  no 
prejudice  arises. — Alexander  v.  Grand  Lodge,  519. 

Findings — Verdict. — ^A  general  verdict  for  the  killing  of  plaintiff's 
cow,  that  escaped  onto  defendant's  right  of  way  through  a  gate' 
belonging  to  defendant,  which  was  specially  found  by  the  jury 
to  be  insufficient  in  its  fastenings  and  out  of  repair  at  the  time 
of  the  accident.  Is  not  inconsistent  with  a  special  finding  which 
fails  to  determine  how  the  gate  became  opened,  and  should  not 
be  set  aside. — Saar  v.  Railway  Co.,  60. 

Examination  of  Jurors — Discretion  of  Trial  Court. — ^The  latitude 
to  be  allowed  In  the  examination  of  jurors  is  left  largely  to  the 
discretion  of  the  trial  court,  and  in  the  absence  of  abuse  of  this 
discretion'  the  appellate  court  will  not  interfere. — Foley  v. 
Packing  Co.,  246. 

Examination  of  Witnesses — Leading  and  Suggestive  Questlons^^ 
The  practice  of  asking  leading  and  suggestive  questions  re- 
garding a  material  matter,  which,  on  objection  are  excluded 
and  immediately  followed  by  interrogatories  on  the  same  sub- 
ject proper  in  form,  is  to  be  condemned,  but  the  method  of  ex- 
amination being  largely  discretionary  with  the  court  the  same 
may  not  of  necessity  require  a  reversal. — Sullivan  v.  Railway 
Co.,  464. 

Instructions — Special   Interrogatory — New  Trial. — ^Rulings  of  the 

court  in  refusing  instructions  and  declining  to  submit  a  special 

Interrogatory  calling  for  the  manner  in  which  the  city  received 

J        Its  knowledge  of  the  defect  in  the  sidewalk,  and  in  refusing  a 

new  trial,  are  sustained. — Grapes  v.  City  of  Sheldon,  112. 

Improper  Remarks  by  Counsel. — In  an  action  for  a  personal  in- 
jury reference  by  counsel,  in  an  opening  statement  to  the  jury.  • 
to  the  ability  of  defendant  to  pay  damages  is  improper,  and 
when  it  appears  such  remarks  may  have  influenced  the  jury 
the  court  should  not  hesitate  to  grant  a  new  trial. — Sullivan  v. 
Railway  Co.,  464. 

Qarnisliment — Validity  Of — Vacation  of  Judgment  Against  Gar- 
nisliee. — Garnishment  proceedings  are  dependent  upon  t^e  val- 
idity of  the  judgment  upon  which  they  are  based,  and  where 
the  judgment  against  the  principal  debtor  is  reversed  on  appeal 
and  the  case  remanded  for  a  new  trial,  a  judgment  against  the 
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garnishee  will  be  set  aside  on  motion,  although  prior  to  a 
ruling  on  such  motion  a  new  Judgment  upon  retrial  has  been 
entered  against  the  principal  debtor. —  Decatur  v.  Simpson  et 
al.,  488. 

Misconduct  of  Prosecuting  Attorney — Objection  To— New  Trials—. 
By  Code,  section  5484  the  county  attorney  is  forbidden^  to  refer 
during  the  trial,  either  directly  or  indirectly  in  such  manner 
that  the  reference  is  clear,  to  the  fact  that  the  defendant  has 
not  testified  in  his  own  behalf,  and  when  such  reference  is 
ma^Ie  the  right  to  a,  new  trial  becomes  absolute,  even  though 
no  objection  was  made  to  the  misconduct  at  the  time  it  oc- 
curred.— State  V.  Snider,  15. 

Same. — The  fact  that  the  county  attorney  referred  to  certain 
testimony  as  uncontradicted,  which  only  the  defendant  could 
deny,  is  not  such  misconduct  as  will  sustain  a  motion  for  a 
new  trial. — Idem. 

Motion  to  Set  Aside  Default  and  Judgment — Mistake  and  Misun- 
derstanding Ground  For — Sufficiency  of  Showing. — ^A  motion  to 
set  aside  a  default  and  Judgment  where  the  same  are  entered 
as  a  result  of  mistake  or  misunderstanding  of  the  defaulting 
party  should  be  sustained.  Evidence  in  the  case  considered  and 
held  to  bring  it  within  the  rule. — Barto  v.  Electric  Co.  et  al., 
179. 

Improper  Argument — Motion  for  New  Trial. — Objection  to  im- 
proper argument  must  be  made  at  the  time  and  cannot  be  first 
heard  on  a  motion  for  a  new  trial. — State  v.  Sale,  1. 

Motion  to  Strike. — Where  oral  testimony  of  the  contents  of  a. 
chattel  mortgage  Is  ,  received  without  objection,  granting  a 
motion  to  strike  it  out  after  both  parties  have  rested  and  there 
has  been  no  refusal  of  the  right  to  substitute  the  mortgage 
itself,  is  a  discretionary  matter  with  the  court. — Moody  v.  Dil- 
lemuth  et  al.,  372.  • 

Objections  to  Testimony — Motions  to  Strike — Separate  Ruling. — 
During  the  trial,  objections  to  testimony  and  motions  to  strike 
were  made  and  rulings  thereon  reserved  until  the  close  of  the 
testimony,  when,  on  consideration  of  the  whole  case  the  court 
directed  a  verdict;  held  error  as  parties  are  entitled  to  sepa- 
rate  rulings  on  objections  and  motions. — ^McDermott  v.  Ma- 
honey,  470. 

Recovery  by  Both  Parties — ^Verdict — Instruction. — ^Under  the 
issues  and  proofs  in  the  case  plaintiff  might  have  recovered  on 
part  of  his  claim,  and  defendant  on  part  of  its  counter  claim 
and  it  was  error  not  to  so  instruct,  permitting  a  verdict  for  the 
one  in  whose  favor  the  larger  award  was  found,  for  the  diffeiv 
ence. — Selley  v.  Am.  Lubricator  Co.,  591. 

Remark  by  Court — Prejudicial  Error. — A  remark  by  the  court 
during  the  progress  of  the  trial,  which  assumes  the  tiiuth  oft 
the  matter  is  dispute,  is  prejudicial. — Idem. 
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Verdict — ^Affidavits  of  Jurors  in  Support  of« — ^Affldavits  of  jurorfl 
who  tried  the  case,  that  in  arriying  at  a  verdict  a  certain  claim 
was  allowed  in  full,  when  offered  in  support  of  the  verdict,  are 
competent — ^Davls  v.  Manufacturing  Co.,  56. 

Directed  Verdict — Error. — ^When  an  agent  has  authority  to  make 
a  sale  at  a  stated  price,  and  there  is  evidence  that  he  found  a 
purchaser  able,  ready  and  willing  to  buy  at  such  price,  the  case 
should  be  submitted  to  the  Jury,  and  to  direct  a  verdict  is  error. 
— McDermott  v.  Mahoney,  470. 

deduction  of  Verdict. — ^Reduction  of  a  verdict  should  ^  by  re- 
mittitur, as  a  condition  to  denial  of  a  new  trial,  and  not  by  di- 
rect order  of  court — Stanley  v.  CJore,  417. 

influencing  Verdict — The  fact  that  a  court  bailiff  was  a  witness 
for  the  plaintiff  and  related  to  both  parties,  will  not  warrant  the 
contention  in  argument  that  the  verdict  was  the  result  of  pre- 
judice created  by  him  where  it  appears  that  he  did  not  have 
charge  of  the  Jury  and  the  question  was  not  raised  at  the  trial. 
— McGibbons  v.  McGibbons,  140. 

Counterclaim — Partnership. — ^A  claim  against  one  partner  can- 
not be  set  off  against  a  debt  due  the  partnership. — Hoaglin  v. 
Henderson  &  Co.,  720. 

Liability  of  Contractor. — ^There  was  evidence  that  defendant 
orally  promised  to  pay  the  bills  of  his  subcontractors  and  to 
settle  all  their  accounts  so  long  as  there  was  anything  due 
them,  though  there  was  no  showing  of  a  settlement  between  de- 
fendant and  his  subcontractors  or  that  there  was  anything  due, 
still  the  case  should  have  been  submitted  to  the  Jury  to  deter- 
mine whether  defendant  agreed  to  pay  the  bills  unconditionally, 
and  whether  the  condition  had  been  fulfilled  or  waived. — Jew- 
ell, Admr.,  v.  Posey,  412. 

PRINCIPAL  AND  AGENT— Se^  Agency. 
PROOF  OF  LOSS — See  Insurance — Waiver. 
PROXIMATE  CAUSE — See  Instructionb. 
PUBLIC  WAYS — See  Railroads — Highways. 

RAILROAD  S — See  Negligence  —  Instructionb  —  Eyidsnob — 
Taxation. 
Attempt  to  Extinguish  Fire — Proximate  Cause  of  Injury. — ^A  fire 
started  by  the  negligent  operation  of  a  railway  engine  is  the 
proximate  cause  of  an  injury  received  by  one  using  reasonable 
care  in  attempting  to  extinguish  it,  whether  the  injury  result 
from  actual  contact  with  the  Are  or  over-exertion. — Glanz  v. 
Railway  Co.,  611. 

Setting  Out  Fire — Negligence — Evidence. — It  appeared  from  the 
evidence  that  defendant's  engine  set  the  Are  on  plaintiff's  prem* 
ises,  and  also  one  about  twenty  rods  distant,  and  that  sparks 
form  the  engine  "went  about  seven  rods  from  the  track."    There 
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was  also  some  testimony  that  defendant  was  using  slack  CQal, 
which  on  account  of  the  dryness  of  the  weather  was  dangerous 
to  use,  and  while  of  Itself  not  amounting  to  negligence,  but 
taken  In  connection  with  the  other  evidence,  was  sufficient  to 
take  the  case  to  the  jury. — Idem. 

Carrier  and  Passenger — When  Relation  Exists. — ^If  one  rides  on  a 
special  excursion  train  in  good  faith,  believing  that  the  conduc- 
tor knows  that  he  is  not  a  member  of  the  excursion  but  Chat 
he  has  the  right  to  accept  him  as  a  passenger,  and  the  conduc- 
tor does  so  accept  him,  the  relation  of  carrier  and  passenger 
Is  established. — ^Fitzgibbon  v.  Railway  Co.,  261. 

Condemnation — Construction  on  Division  Line-— Evidence. — Where 
a  railway  company  condemns  a  right  of  way  and  constructs'  a 
spur  to  a  mine,  following  as  nearly  as  practicable  a  division 
line,  there  is  a  substantial  compliance  with  the  statute  reorir- 
ing  that  the  same  shall  be  constructed  on  or  immediately  ad- 
jacent to  such  line.  EMdence  considered  and  held  to  show 
construction  In  compliance  with  law. — Morrison  v.  Coal  Co.  et 
al.,  705. 

Construction  of  Spur — Public  Way. — ^A  spur  so  constructed  tiiat 
It  constitutes  an  outlet  from  a  mine  to  a  station,  though  the 
station  may  not  be  at  its  junction  with  the  main  line,  is  in  con- 
formity with  the  statute  and  is  a  public  way. — Idem. 

Ejection  of  Trespasser — Acts  of  Conductor — Liability  of  Corn- 
pa  ny« — Plaintiff  was  a  trespasser  on  defendant's  passenger 
train.  In  putting  him  off  the  conductor  seized  him  by  the  collar 
and  slapped  and  beat  him.  Held,  that  putting  plaintiff  off  the 
train  was  within  the  scope  of  the  conductor's  duty  and  that 
as  there  was  no  personal  malice  and  the  beating  was  in  con- 
nection with  removing  the  plaintiff,  the  company  was  liable 
for  the  Injury. — ^Hamilton  v.  Railway  Co.,  660. 

Engine  Coupler — Assumption  of  Risk — Statutes  Construed — In- 
structions. — Code  sections  2079-2082,  when  construed  as  a 
whole,  do  not  require  that  engines  be  equipped  with  automatic 
couplers,  and  an  employe  injured  by  the  negligence  of  the  com- 
pany in  using  an  old  style  coupler  for  the  engine  is  not  within 
the  provisions  of  Code,  section  2083.  relating  to  the  assumption 
of  risk.  As  there  was  evidence  tending  to  support  the  claim 
that  plaintiff  assumed  the  risk,  failure  to  Instruct  the  jury  in 
relation  thereto,  and  that  automatic  couplers  are  not  required 
to  be  attached  to  engines  was  prejudicial  error. — Bryce  v. 
Railway  Co.,  274. 

New  Aopilances. — Failure  to  equip  engines  with  the  latest  coup- 
ling devices  is  not  per  se  negligence,  but  where  such  appliances 
are  shown  to  be  practical  and  safe  their  general  use  may  be 
taken  Into  consideration  by  the  jury  in  determining  the  ques- 
tion of  negligence  in  using  older  and  dfferent  appliances.— 
Ide-m, 
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Killing  Stock. — A  general  verdict  for  the  kilUng  of  plain tllTs  cow^ 
which  escaped  onto  defendant's  right  of  way  through  a  gate  be- 
longing to  defendant,  which  was  specially  found  by  the  jury  to 
be  insufficient  in  its  fastenings  and  out  of  repair  at  the  time 
of  the  accident,  is  not  inconsistent  with  a  special  finding  which 
fails  to  determine  how  the  gate  became  opened,  and  should 
not  be  set  aside. — Saar  v.  Railway  Co.,  60. 

Insurance — Negligence^ — Negligence  on  the  part  of  a  railway 
company  is  presumed  where  it  is  shown  that  property  has  been 
destroyed  by  reason  of  a  fire  caused  from  the  operation  of  ita 
trains,  but  the  company  may  contract  for  an  exemption  from 
such  liability  for  injury  to  property  located  upon  its  right  <^ 
way. — Kennedy  Bros.  v.  Iowa  State  Ins.  Co.,  29. 

Same — Liability  of  Insurance  Company. — ^In  the  absence  of  such 
a  contract  the  liability  of  the  railway  company  is  primary  and 
that  of  an  insurance  company  secondary. — Idem, 

Lease— ^Exemption  From  Loss — Binding  Upon  Assignees. — ^A 
provision  in  a  lease  of  right  of  way  ground  for  elevator  pur- 
poses that  the  railway  company  shall  not  be  liable  for  any  loss 
to  buildings  from  fire  caused  by  the  operation  of  trains,  is  not 
only  binding  upon  the  original  lessees  but  upon  their  suc- 
cessors and  assigns,  who  take  the  lease  with  knowledge  of  the 
provision,  and  this  is  true  where  the  term  of  the  original  lease 
has  expired  and  the  tenants  are  holding  over  under  the  old 
lease. — Idem, 

Misconduct  of  Counsel— New  Trial. — In  an  action  against  a  rail- 
road company  for  a  personal  injury,  it  is  improper  for  counsel 
in  the  opening  statement  to  refer  to  the  income  of  defendant, 
and  where  it  reasonably  appears  that  such  remarks  may  have 
influenced  the  verdict  the  court  should  not  hesitate  to  grant  a 
new  trial. — Sullivan  v.  Railway  Co.,  464. 

Redemption  of  Tickets — Enforcement  of  Penalty — Demurrer. — 
Chapter  71,  Acts  Twenty-eighth  General  Assembly,  imposes  up- 
on a  railway  company  the  duty  of  redeeming  unused  passenger 
tickets.  The  company  may,  but  is  not  required  to  limit  the 
time  for  redemption,  and  upon  failure  to  do  so  a  demand  for 
repayment  is  timely  if  made  within  the  statutory  period  of  limi- 
tations, and  in  an  action  to  recover  for  the  tickets  and  enforce 
the  penalty  for  refusal  to  redeem,  where  the  time  for  redemp- 
tion is  not  limited,  a  demurrer  to  the  petition  on  the  ground 
that  demand  for  repayment  was  not  made  within  ten  days  from 
the  date  the  tickets  were  sold,  should  be  overruled. — Jolly  v. 
Railway  Co.,  491. 

Demand  for  Redemptlon^Waiver. — Knowledge  on  the  part  of 
the  agent  who  sells  the  tickets  that  the  holder  is  present  at 
his  office  with  the  same  for  the  purpose  of  redemption  and  he 
declines  to  redeem  them,  the  necessity  for  a  formal  offer  and 
demand  for  payment  is  waived. — Idem, 
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When  Liability  of  Company  Attache«.-»Liabilit7  of  a  railway 
company,  under  chapter  71,  Acts  Twenty-«»Ighth  General  As- 
sembly, for  the  price  of  an  unused  ticket  and  penalty  is  fixed 
by  failure  to  redeem  within  ten  days  after  demand  for  payment, 
and  it  is  not  necessary  for  the  holder  to  again  present  the  same. 
— Idem. 

Recovery  of  Penalty. — Chapter  71,  Acts  of  the  Twenty-eighth 
General  Assembly,  relating  to  the  redemption  of  unused  rail- 
way tickets  and  prescribing  a  penalty  for  refusal  to  redeem, 
are  for  the  benefit  only  of  such  persons  as  purchase  tickets  for 
transportation  in  good  faitli,  and  one  who  purchases  tickets 
simply  for  the  purpose  of  having  them  redeemed,  or,  in  case  of 
refusal  to  redeem,  then  to  recover  the  penalty,  is  not  entitled 
to  the  penalty. — Idem. 

Special  Asteesments — Title — Right  of  Way. — Where  a  railway 
company  seeks  by  injunction  to  restrain  the  collection  of  the 
special  assessment,  and  the  pleadings  show  ownership  of  the 
lots  in  the  company  without  disclosing  the  purpose  of  their 
purchase,  It  will  be  treated  as  owning  the  fee,  though  its  tracks 
cross  the  same  and  its  right  of  way  is  but  an  casement,  and 
the  same  are  subject  to  the  assessment. — Railway  Co.  v.  Lind- 
quist  et  al..  144. 

Spur  to  Mine — Public  Way — Constitutional  Law. — Code  section 
2028  providing  for  the  establishment  of  a  highway  over  the 
land  of  another,  and  section  2031  providing  for  the  construction 
of  a  railway  to  a  quarry  or  mine,  are  to  be  construed  together, 
and  it  is  only  when  a  highway  has  been  established  under  the 
first  section  that  a  railway  can  be  constructed  thereon  under  the 
second,  and  when  so  constructed  it  becomes  a  public  way.  and 
is  not  In  violation  of  the  constitution  prohibiting  the  condem- 
nation of  land  for  private  purposes. — Morrison  v.  CoiJ  Co.  et 
al.,  705. 

RATIFICATION— See  Agency. 

RAPE — See  Criminal  Law. 

Corroboration — Verdict. — On  a  prosecution  for  assault  with  In- 
tent to  commit  rape,  a  verdict  fairly  supported  by  the  evidence 
corroborating  the  prosecutrix,  when  no  prejudice  or  passion  of 
the  jury  Is  shown,  will  not  be  disturbed  on  appeal. — State  v. 
Snider,  15. 

Submission  of  Crime  Charged — Evidence. — ^Evidence  considered 
and  held  sufilclent  to  submit  to  the  Jury  the  question  of  assault 
with  Intent  to  commit  rape. — Idem. 

When  the  charge  is  assault  with  Intent  to  commit  rape,  and  the 
evidence  shows  defendant  either  guilty  as  charged,  or  guilty  of 
slmole  aesnult,  it  Is  not  error  to  refuse  to  instruct  the  jury  that 
assmilt  ap*!  battery  Is  an  Included  offense  for  which  they  may 
convict. — Idem. 

Vol.  119  Iowa— 5 
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REAL  PROPERTY — See  Deeds — Oonvetances— Wills. 
Action  to  Quiat  TItIa— Purchaser  at  Judicial  Saie^Deed  Held  as 
Security. — Plaintiff  purchased  at  an  executlcm  sale  on  a  Judg- 
ment against  C,  his  interest  in  the  property  in  question,  which 
was  the  right  to  a  conveyance  on  payment  of  the  balance  of 
the  purchase  price.  After  the  decree  and  before  sale,  defend- 
ant at  the  request  of  C,  took  a  conveyance  from  C's  grantors 
,  as  security  for  the  payment  of  the  unpaid  purchase  price;  held, 
that  in  an  action  to  quiet  title  that  the  interest  of  defendant 
could  not  be  devested  until  he  was  reimbursed  the  amount  paid 
by  him,  with  interest  as  provided  in  the  contract  of  sale. — 
Nourse  v.  CoUis,  38. 

Adverse  Possession. — ^Where  the  title  to  land  is  in  the  general 
government  or  the  state,  private  ownership  cannot  be  acquired 
by  adverse  possession. — Carr  v.  Moore  et  al.,  152. 

Adverse  Possession. — ^Title  by  adverse  possession  cannot  be  es- 
tablished in  the  absence  of  exclusive  possession  of  the  entire 
property. — Truth  Lodge  v.  Barton,  230. 

Boundary  Lines — Erection  of  Fence — Acquiescence — Limitation. 
Where  a  division  line  has  been  definitely  marked  by  the  erec- 
tion of  a  fence,  which  has  been  recognized  by  the  adjoining 
owners  as  the  division  line  in  the  cultivation  of  the  land  and 
maintenance  of  the  fence  for  more  than  ten  years,  such  line  so 
established  is  the  division  line  between  the  tracts.^— Lawrence 
V.  Washburn,  109. 

Boundary  Line — Establishment  by  Acquiescence. — Acquiescence 
in  a  marked  boundary  line  is  some  evidence  that  it  is  the  true 
line,  and  though  possession  up  to  such  line  was  originally  taken 
by  mistake,  yet  acquiescence  therein  as  the  true  boundary  for 
the  statutory  period  will  result  in  Its  establishment  under  the 
doctrine  of  adverse  possession. — O'Callaghan  v.  Whisenand/ 
566. 

Construction  of  Building  Along  Portion  of  Line. — Where  a  bound- 
ary line  is  conceded  to  be  a  straight  line,  the  construction  of  a 
building  along  a  portion  of  its  distance  amounts  to  a  recog- 
nition of  the  entire  line  and  a  claim  to  all  the  land  bounded  by 
it. — Idem, 

Government  Boundaries. — ^In  determining  the  original  govern- 
ment lines  and  comers,  where  they  are  in  dispute,  courses, 
distances,  measurements,  plats  and  field  notes  must  all 
yield  to  the  actual  comers  and  lines  established  by  the  original 
government  surveyors. — Rowell  v.  Weinemann  et  al.,  256. 

Judgment  Lien— Rights  of  Junior  Judgment  Lien  Holder. — ^Where 
real  property  is  sold  on  execution  under  a  Judgment,  a  Junior 
Judgment  creditor  who  fails  to  redeem  as  provided  in  Code, 
sections  4045  and  4046,  has  no  right  or  interest  in  the  property 
which  equity  will  enforce. — Wood  v.  Rankin  Bros,  et  al.,  448. 

Presumption  of  Knowledge  of  Fraud. — ^Where  the  patentee  and 
his  grantees  have  been  in  continuous  potisession  of  the  land 
since  Issuance  of  the  patent  and  until  commencement  of  suit  to 
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quiet  title,  and  tkc»se  claiming  fraud  in  the  issuance  of  the 
patent  during  aU  of  the  time  lived  in  the  immediate  vicinity, 
and  the  character  of  the  title  was  a  subject  of  frequent  discus- 
sion among  them,  they  are  conclusively  presumed  to  have  dis- 
covered the  fraud  at  the  time  the  patent  was  recorded. — ^Mur- 
ray V.  Quigley,  6. 

Partition — Joint  Ownerslilp  of  Real  ^state  by  a  Society  and  an 
Individual — Construction  of  Building  Upon — Possession  by  So- 
ciety— Notice. — Where  real  estate  is  purchased  by  and  con- 
veyed to  an  individual  and  an  unincorporated  society  jointly, 
and  they  erect  a  building  thereon  under  a  written  agreement 
that  the  society  shall  build  and  own  a  portion  of  the  same  and 
the  individual  the  remainder,  and  thereafter  the  society  is  in- 
corporated and  continuously  occupies  and  claims  to  own  its 
portion  of  the  premises  from  the  time  of  the  purchase  of  the 
lot,  a  grantee  of  the  entire  real  estate  under  a  deed  from  the 
indivlduaralone,  which  excepts  the  portion  of  the  building 
o^neH  and  occupied  by  the  society,  takes  title  charged  with 
notice  of  the  rights  of  the  society,  even  though  when  unincor- 
porated it  could  not  acquire  legal  title  to  real  property. — 
Truth  Lodge  ^,  Barton,  230. 

Contract  Relating  to  Construdtlon  of  Building — Does  Not  Affect 
Ownership  of  Realty. — A  contract  between  an  individual  and  a 
society  for  the  construction  of  a  building  upon  land  owned 
jointly,  providing  that  the  society  shall  construct  and  own  the 
stairway,  second  story  and  one-half  of  the  roof,  and  the  indi- 
vidual the  remainder  of  the  building,  does  not  amount  to  a 
partition  of  the  real  estate  or  a  relinquishment  by  the  society 
of  its  interest  therein. — Idem, 

Partition — When  and  How  Ordered. — ^Where  parties  are  joint 
owners  of  the  real  estate  and  owners  of  the  buildings  situated 
thereon  in  severalty,  partition  of  the  property  by  sale  may  be 
ordered  in  the  absence  of  facts  which  in  law  amount  to  a  denial 
of  the  right. — Idem. 

Tax  Deed — When  Agent  May  Acquire  Title.— A  valid  title  to  land 
may  be  acquired  under  a  tax  deed  by  one  who  represented  a 
former  owner  as  agent  for  the  payment  of  taxes,  where  it  ap- 
pears the  agency  did  not  exist  at  the  date  the  tax  for  which 
the  land  was  sold  matured,  or  at  the  time  he  acquired  title  and 
where  the  sale  was  made  through  no  fault  of  his. — Bemis  v. 
Plato,  127. 

Sale  of  Land  on  Commission — Agent's  Authority — Compliance 
With — Waiver— Evidence. — Where  a  resident  of  Illinois  au- 
thorized an  agent  to  find  a  purchaser  for  his  property,  at  a 
stated  cash  price,  and  the  agent  made  a  contract  of  sale  at  the 
price  named — 150  down,  balance  on  delivery  of  deed  and  ab- 
stract— the  terms  of  sale  were  not  as  authorized,  and  no  re- 
covery of  commissions  could  be  had  unless  the  conditions  of 
payment  and  delivery  cf  deed*  and  abstract  were  waived  by  de- 
fendant. Evidence  examined  and  held  that  there  was  a  waiver 
of  strict  complin n re  by  the  agent  in  the  terms  of  the  sale. — 
Donley  v.  Porter,  542. 
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Swamp  Land — Determination  Of — ^Title  to  Same. — ^The  swamp 
land  act  of  1850  requires  that  the  federal  government  must  de- 
termine what  land  is  swamp  before  title  passed  to  the  state^ 
and  until  this  is  done  a  grantee  has  only  an  inchoate  right  not 
amounting  to  title.— CJarr  v.  Moore  et  al.,  152. 

Where  the  husband  and  wife  are  tenants  in  common,  and  upon 
the  death  of  the  husband  the  wife  conveys  the  entire  property, 
it  amounts  to  an  ouster  of  the  husband's  heirs  and  forms  the 
basis  of  a  claim  for  adverse  posse8sion.-*-Murray  v.  Quigley,  6. 

REDEMPTION — See  Judgments — Taxa.tion — Mortgages. 

ElELIOTION — See  Accretion — Boundaries. 

REMOVAL  OF  CAUSES. 

Commencement  of  an  action  in  the  state  court  which  is  subse- 
quently removed  to  the  federal  court,  and  there  dismissed  by 
the  plaintiff  without  trial  or  prejudice,  is  not  a  bar  to  another 
action  for  the  same  cause  in  the  state  courts. — Foley  v.  Pack- 
ing Co.,  246. 

REMAINDERMEN. 

Limitation  of  Action. — Remaindermen  out  of  possession  and  dur- 
ing the  life  of  those  through  whom  they  claim  were  authoi;ized 
by  the  Revision  of  1860  and  the  Code  of  1873  to  bring  an  action 
to  determine  and  quiet  their  title  to  real  property,  and  should 
do  so  within  the  statutory  period  of  limitation. — Murray  v. 
Quigley,  6. 

SALES — See  Baioient. 
Attachment — Previous  Sale  of  Goods— Retention  of  Possession 
by  Owner. — The  property  of  a  wholesale  fruit  dealer  was  trans- 
ferred to  a  creditor  by  an  unrecorded  written  instrument,  and 
a  portion  of  it  actually  delivered.  It  was  agreed  that  the  bal- 
ance should  remain  in  the  custody  of  the  creditor's  agent,  to 
whom  keys  to  the  building  were  delivered.  In  his  temporary 
absence,  employes  of  the  debtor,  ignorant  of  the  transaction, 
opened  the  place  of  business,  and  thereafter  the  Eftieriff  levied 
an  attachment  for  another  creditor  on  the  remaining  property. 
Held,  there  was  no  such  retention  of  actual  possession  by  the 
debtor  as  would  support  the  attachment  under  Code,  section 
2906. — Peycke  Bros.  v.  Hazen,  641. 

Right  to  Commisfionff. — Where  the  agent's  contract  is  to  solicit 
and  use  his  best  efforts  to  procure  orders  for  the  sale  of  de- 
fendant's machinery,  and  if.  by  reason  of  his  efforts  sales  are 
made,  though  consummated  by  a  general  agent  of  defendant,  he 
is  entitled  to  his  commissions.  And  this  would  be  true  though 
the  agent's  contract  reserved  to  defendant  the  right  to  solicit 
orders  and  make  sales  in  the  same  territory. — Davis  v.  Manu- 
facturing  Co.,  56. 

Cuts  In  Price. — ^Where  the  contract  provides  that  the  agent  shall 
stand  cuts  in  price  on  sales  made  by  him,  yet  If  the  sale  Is  con- 
summated by  the  defendant  at  a  cut  price  fixed  by  it,  the  agent 
is  entitled  to  his  full  commission. — Idem, 
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Sale  of  Machinery — Construction  of  Contract — Satisfaction  of 
Purciiaser — Instructions. — In  a  suit  to  recover  on  a  contract 
for  the  sale  of  machinery  which  provides,  that  should  the  same 
fail  to  do  good  work  and  prove  unsatisfactory  to  the  buyer,- 
the  seller  will  substitute  any  other  machine  of  like  capacity 
which  the  buyer  may  designate,  or  permit  the  buyer  to  withhold 
from  the  contract  price  a  certain  sum  for  the  purchase  of  same, 
an  instruction  that  the  machine  must  not  only  be  capable  of 
doing  good  work  but  must  work  to  the  satisfaction  of  the  pur- 
<;ha8er,  and  that  an  objection  thereto  must  be  honestly  and 
fairly  made  after  a  fair  and  reasonable  test,  correctly  states 
the  law  of  the  case. — Haney-Campbell  Co.  v.  Creamery  Ass'n 
et  al.,  188. 

Notice  of  Dissatisfaction — Discovery  and  Remedy  of  Defects.—: 
Where  the  contract  provides  that  If  the  machinery  prove  defec- 
tive the  seller  shall  be  permitted  to  remedy  the  defects  within 
a  reasonable  time,  it  is  the  duty  of  the  buyer  to  give  notice  of 
his  dissatisfaction  and  of  the  seller  to  discover  and  remedy  the 
defects, — Idem. 

Reasonable  Time,  Test  and  Sl^ill  are  Jury  Questions— The  ques- 
tions of  reasonable  time  in  which  to  remedy  defects,  a  reason- 
able test  and  due  exercise  of  proper  skill  in  the  operation  of 
the  machinery  are  Jury  questions. — Idem. 

Proceeds  of  Converted  Stock. — On  a  sale  of  the  corporate  prop- 
erty, the  shareholder  whose  stock  has  been  thus  converted  is 
entitled  to  the  full  amount  for  which  it  was  sold. — Loetscher  v. 
Dillon,  202. 

Sale  of  Contract  of  Indemnity — By  Pledgee. — ^The  pledgee  of  a  con- 
tract of  indemnity,  held  as  collateral  surety  for  a  debt,  cannot 
sell  the  same  and  pass  absolute  title,  but  simply  his  interest 
therein. — Jenckes  v.  Rice  et  al.,  451. 

Undisclosed  Principal — Liability  of  Agent — Evidence — Instruc- 
tion.— It  is  the  duty  of  an  agent  who  would  avoid  personal 
liability  for  the  purchase  of  property  to  disclose  his  agency, 
and  not  of  the  purchaser  to  discover  It.  Evidence  considered 
and  held  suflacient  to  warrant  the  jury  in  finding  the  agent  per- 
sonally liable  under  the  above  rule. — Fritz  v.  Kennedy,  628. 

SALE  OF  MORTGAGED  PROPERTY — Soo  Malicious  Prosecution 

SEDUCTION — See  Criminal  Law. 

Affection  for  Accused. — In  a  prosecution  for  seduction,  the  testi- 
mony of  prosecutrix  that  she  entertained  an  affection  for  the 
accused  and  was  willing  to  become  his  wife  is  admissible. — 
State  V.  Burns,  663. 

Improper  Argument  of  Counsel. — On  a  prosecution  for  seduction, 
counsel  for  the  state  in  the  closing  argument  said  defendant 
"ought  to  have  married  the  prosecuting  witness;  that  he  ought 
to  have  said  to  her  'that  child  Is  blood  of  my  blood,  flesh  of 
my  flesh,'  and    married    her,    and    then    his    old  gray  haired 
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father  and  mother  would  have  had  no  cause  to  mourn."  Held, 
that  in  view  of  the  fact  that  counsel  for  defendant  had  pre- 
viously referred  to  the  "gray  haired  father  and  mother,"  and 
that  the  court  instructed  that  refusal  to  marry  was  not  evi- 
dence  of  guilt,  the  error  was  cured. — Idem, 

Evidence — Corroboration. — Evidence  in  an  action  for  seduction 
considered,  «nfl  hpld  to  corroborate  the  prosecuting  witness 
sufl3ciently  to  sustain  a  verdict  of  guilty. — Idem, 

Leading  Questions. — Permitting  the  prosecutrix  in  an  action  for 
seduction  to  answer  leading  questions  is  largely  discretionary 
with  the  court,  who  is  governed  by  the  nature  of  the  issue,  age. 
experience  and  intelligence  of  the  witness. — Idem, 

Remarks  of  Court — Apparent  Sympathy. — On  the  examination  ot 
the  prosecuting  witness  in  an  action  for  seduction  she  appeared 
diffident,  and  the  court  remarked  "Speak  out  louder,  my  girl; 
now  tell  them  what  was  said,  my  girl."  Held,  not  prejudicial 
under  the  circumstances  of  the  case. — Idem, 

Variance  In  Name  of  Prosecutrix. — Formal  errors  and  verbal 
variances  in  an  Indictment  which  do  not  mislead  or  prejudice 
the  accused  are  treated  as  immaterial,  and  in  a  prosecution  tor 
seduction  If  the  accused  comes  into  court,  knowing  whom  he  Is 
charged  with  having  seduced,  a  variance  in  the  name  or  even  a 
wrong  name  of  the  prosecutrix  is  not  ground  for  setting  aside 
a  conviction  under  Code,  section  6286. — Idem, 

SET-OFF — See  Countercxaim. 

SEWERS — See  Municipal  Oorporatiokb. 

SCHOOLS— See  Taxation. 

Exemption  From  Taxation. — Property  devoted  by  the  owner 
to  a  private  school,  with  a  view  to  individual  pecuniary 
profits,  is  not  exempt  from  taxation  under  Code,  section  1304. 
— ^In  Re  Dille's  Appeal,  676. 

Res  Judicata. — ^A  judgment  exempting  school  property  owned  by 
a  corporation  organized  under  the  general  incorporation  laws 
frpm  the  payment  of  taxes,  is  not  res  judicata  on  the  question 
of  taxation  for  subsequent  years  when  owned  by  a  grantee 
using  it  for  school  purposes,  but  with  a  view  to  Tr^-'Tiary 
profit. — Idem, 

SHERIFFS'  DEEDS — See  Deeds. 

SPECIFIC  PERFORMANCE. 

Evidence. — In  an  action  to  compel  specific  performan^o  of  the 
husband's  contract  to  convey  the  wife's  property,  evidence  ex- 
amined and  held  that  plaintiff  did  not  occupy  the  relation  or 
creditor  of  the  husband  and  that  he  knew  the  title  was  in  the 
wife,  therefore  he  cannot  be  heard  to  say  that  the  deed  was 
given  to  defraud  creditors  and  subsequent  purchasers. — Saun- 
ders v.  King  ct  al.,  291. 
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SPECIAL  ASSESSMENTS — See  Municipal  Corporations— Tai a. 

STATUTES. 

"Highway"  Construed* — ^The  term  ''highway"  as  used  in  Code 
1»73  section  1324  Includes  streets,  and  by  the  amendment  of 
chapter  1U4  Acts  Nineteenth  Creneral  Assembly  a  telephone 
company  may  occupy  streets  and  alleys  in  cities  and  towns 
without  any  express  grant. — Chamberlain  v.  Telephone  Co.,  619. 

Interstate  Commerce — "Original  Packages" — Cigarettes. — Where 
a  manufacturer  of  another  state  wrapped  ten  cigarettes  in  a 
package  and  delivered  a  large  number  of  these  packages  to  an 
express  company  to  be  transported  to  a  retail  dealer  in  this 
state,  to  be  sold  by  him  in  unbroken  packages,  the  same  do  not 
constitute  such  "original  packages"  as  the  law  contemplates, 
and  the  parties  so  dealing  are  not  entitled  to  the  protection  of 
the  interstate  commerce  clause  of  the  federal  constitution. — 
Cook  et  al.,  v.  Marshall  Co.,  384. 

Taxation — Code  of  1897  Retroactive* — ^The  obligation  to  pay 
taxes  was  not  abrogated  by  the  repeal  of  former  statutes  and 
the  enactment  of  similar  provisions  in  the  Code  of  1897,  and 
while  the  new  law  provides  a  new  remedy,  it  is  retroactive 
and  may  be  applied  to  enforce  the  collection  of  taxes  not 
barred  by  limitation. — Robinson,  Treas.  v.  Ferguson  &  Son, 
325. 

Statute  of  Another  State — Presumption — ^In  the  absence  of  proof 
to  the  contrary  the  statutes  of  another  state  will  be  presumed 
to  be  the  same  as  our  own,  and  if  claimed  different  such  fact 
must  be  alleged  and  proved. — Barringer  v.  Ryder,  121. 

Taxation — Listing  and  Assessing  Omitted  Personal  Property.— ^ 
Section  1,  Chapter  60,  Acts  of  the  28th  General  Assembly  is  to 
be  read  in  connection  with  Code  section  1374,  by  which  the 
county  treasurer  is  authorized,  upon  notice,  to  list  and  asses 
personal  property  which  has,  for  any  cause,  been  omitted  at 
any  time  within  five  years  from  the  date  at  which  it  should 
have  been  assessed. — Siberling  et  al.,  v.  Cropper,  Treas.,  420. 

Title — Uniform  Operation* — Section  5007  of  the  Code,  providing 
for  the  assessment  of  a  tax  against  any  person  dealing  in  cigar- 
ettes and  the  real  property  within  or  whereon  the  same  are 
sold,  and  the  manner  of  collecting  the  same,  is  sufficiently  ex- 
pressed in  the  title  "An  act  to  revise,  amend  and  codify  the 
statutes  in  relation  to  crimes  and  their  punishment"  and  is 
germane  to  the  general  subject  of  "Crimes  and  their  punish- 
ment." in  which  the  same  is  included. — Cook  et  al.,  v.  Marshall 
Co.,  384. 

ST(XJKS — See  Corporations. 

STREETS — Sfto  Municipal  Corporations. 

Non-user — Abandonment* — ^Where  there  has  been  a  non- 
ueer  of  a  public  street  for  a  long  time — not  less  than  the  statu- 
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lory  period  In  ordinary  cases — accompanied  by  actual  and  no- 
torious possession  of  the  land  by  an  individual  under  a  claim 
of  right,  an  abandonment  of  the  street  will  be  presumed  and 
the  public  right  therein  extinguished. — ^Weber  v.  fowa  City, 
et  al.,  633. 

STREET  RAILWAYS— See  Nbw  Trial— Instruotions— Dam- 
ages— Neqligenoe. 
Personal  Injury — Contributory  Negligence — Exercise  of  Care.T- 
There  is  a  distinction  between  the  liability  of  a  steam  railway 
company  and  a  street  railway  company  in  the  operation  of 
cars  where  an  inquiry  occurs  involving  the  question  of  con- 
tributory negligence.  In  the  former  case,  care  is  required 
when  the  danger  becomes  actually  known,  while  in  the  latter, 
the  exercise  of  care  is  a  primary  obligation. — Barry  v.  Burling- 
ton Ry.  and  Light  Co.,  62. 

Same — Evidence. — Evidence  in  the  case  considered  and  held, 
that  the  question  of  the  exercise  of  reasonable  care  on  the  part 
of  the  motorman  to  avoid  the  Injury,  notwithstanding  the  evi- 
dent contributory  negligence  of  deceased,  should  have  been 
submitted  to  the  jury. — Idem. 

SURETIES. 

Mortgages— Assumption  of — Release  of  Mortgagor.— An  agree- 
ment by  the  grantee  of  mortgaged  premises  to  pay  the  debt 
does  not  render  the  mortgagors  mere  sureties,  so  that  a  con- 
tract to  extend  the  time  of  payment  made  with  the  grantee 
alone  will  release  the  mortgagor  from  personal  liability  to  the 
mortgagee. — Loan  &  Trust  Co.,  v.  Haller  et  al.,  645. 

Where  a  deposit  of  money  is  made  in  lieu  of  a  bail  bond,  the 
5urety  may,  immediately  upon  the  filing  of  a  new  bond  sur- 
render the  defendant,  demand  a  return  of  the  deposit  and  be 
released  and  the  money  so  deposited  cannot  be  subjected  to 
the  payment  of  costs. — State  v.  Anderson,  711. 

SURVEYS— See  Boundaries. 

SWAMP  LAND. 

Determination  of — ^Tltle  to  Same. — ^The  swamp  land  act  of  1850 
requires  that  the  federal  government  must  determine  what 
land  is  swamp  before  title  passed  to  the  state,  and  until  this 
is  done  a  grantee  has  only  an  Inchoate  right  not  amounting  to 
title. — Carr  v.  Moore  et  al.,152. 

TAXATION. 

Allegation  of  Petition — Information  and  Belief. — In  an  action 
brought  by  a  county  treasurer  under  Code,  section  1374,  for  the 
recovery  of  taxes,  the  petition  is  not  subject  to  demurrer  where 
the  proper  allegations  are  made,  though  stated  "upon  informa- 
tion and  belief." — Robinson,  Treas.  v.  Ferguson  &  Son,  325. 

Taxation — Code  of  1897  Retroactive. — ^The  obligation  to  pay 
taxes  was  not  abrogated  by  the  repeal  of  former  statutes  .and 
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the  enactment  of  similar  provisions  in  the  Code  of  1897,  and 
while  the  new  law  provides  a  new  remedy,  it  is  retroactive 
and  may  be  applied  to  enforce  the  collection  of  taxes  not 
barred  by  limitation. — Idem, 

Assessing  Omitted  Property — Power  of  Auditor* — ^A  county  audi- 
tor has  no  statutory  authority  to  list  and  assess  omitted  prop- 
erty, except  in  the  preparation  and  completion  of  the  tax  list 
for  the  current  year.  This  duty  devolves  by  statute  upon  the 
treasurer. — ^Estate  of  Mead  v.  Story  County,  69. 

Assessment — Oath  of  Assessor.— Code,  section  1365  prescribing 
the  form  of  oath  which  the  assessors  shall  attach  to  the  assess- 
ment roll,  is  mandatory,  and  a  failure  to  make  and  attach  the 
oath  invalidates  the  assessment. — Warfleld-Pratt-Howell  Co.  v. 
Averlll  Grocery  Co.,  75. 

Certiorari — RevievT  of  Error  of  Assessment  Board. — Certiorari 
will  not  lie  to  review  alleged  error  of  a  local  board  of  equal- 
ization In  raising  an  assessment,  as  there  is  an  adequate  rem- 
edy provided  by  appeal. — Ferguson  &  Son  v.  Board  of  Review, 
338. 

Collection  of  Tax  of  Insane  Person — Appointment  of  Guardian 
Not  Conclusive  of  Legal  Residence — Estoppel. — In  an  action  by 
the  guardian  of  an  insane  person  to  restrain  the  collection  of  per- 
sonal taxes  imposed  on  the  property  of  his  ward,  the  fact  that 
the  ward  has  been  adjudged  insane  by  the  courts  of  this  state 
In  a  guardianship  proceeding,  or  that  the  commissioners  of  in- 
sanity on  investigation  committed  such  person  to  the  insane 
asylum,  are  not  conclusive  of  the  ward's  legal  residence,  but 
in  defense  to  the  right  of  the  County  to  assess  and  collect  the 
tax,  the  guardian  may  show  that  the  ward  is  a  resident  of  an- 
other state;  nor  is  the  guardian  estopped  to  mal^e  such  defense 
on  the  ground  of  good  faith  to  the  court. — Brown,  Guard.,  v. 
Lambe,  Treas.,  404. 

Descri mi  nation  Against  National  Banks* — The  method  of  taxa- 
tion of  national  banks  is  substantially  the  same  as  that  pro- 
vided for  state  and  savings  banks,  and  the  fact  that  crovern- 
ment  bonds  owned  by  a  national  bank  are  to  be  considered  in 
estimating  the  value  of  its  shares  of  stock  for  taxation,  while 
a  private  bank  is  to  be  assessed  on  its  moneys  and  credits  after 
making  certain  deductions,  including  government  bonds  owned 
hy  it  amounts  to  a  distinction  In  the  method  of  taxation  and 
not  a  discrimination  against  national  banks. — National  Bank  v. 
City  of  Burlington,  696. 

Listing  and  Assessing  Omitted  Pensonat  Property .^ — Section  1, 
Chapter  50,  Acts  of  the  28th  General  Assembly  is  to  be  read 
in  connection  with  Code,  section  1374,  by  which  the  county 
treasurer  is  authorized,  upon  notice,  to  list  and  assess  personal 
property  which  has,  for  any  cause,  been  omitted  at  any  time 
within  five  years  from  the  date  at  which  it  should  have  been 
assessed.— SIberling,  Etc.,  v.  Cropper,  Treas.,  420. 
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National  Bank— Qovernment  Bonds* — ^In  determining  the  vahie  of 
shares  of  stock  in  a  national  bank  for  the  purpose  of  taxation. 
United  States  government  bonds  owned  by  the  bank  may  be 
considered. — National  Bank  v.  City  of  Burlington  et  al.,  696. 

Omitted  Property. — Code,  sections  422  and  1374  authorize  a  board 
of  supervisors  to  contract  with  an  agent  to  discover  and  return 
for  assessment  property  which  has  been  omitted  from  taxation, 
and  to  pay  for  such  services  a  sum  equal  to  one-half  the  amount 
of  taxes  so  collected. — Disbrow  v.  Board  of  Supervisors,  638. 

Contract  witii  Agent — Validity  of. — Such  a  contract  is  not  objec- 
tionable by  reason  of  the  fact  that  only  a  portion  of  the  tax 
collected  enures  to  the  benefit  of  the  county,  and  the  fact 
that  the  agent  is  to  pay  all  expenses  of  the  investigation  does 
not  render  it  against  public  policy. — Idem, 

Omitted  Property — Power  of  Auditor  to  Ust — Limitation* — The 
power  of  county  auditors  to  list  and  assess  for  taxation  omitted 
property  under  section  2,  chapter  47,  of  the  Acts  of  the  28th 
General  Assembly,  is  limited  by  Code,  section  1374,  to  such 
property  as  may  have  been  omitted  within  five  years  from  the 
date  of  su-ch  assessment  by  the  auditor. — ^Jewett  et  al.,  v.  Foot, 
369. 

Railway  Property — Enforcement  of  Assessment. — Special  assess- 
ments for  the  construction  of  sewers  may  be  assessed  against 
the  parcels  of  land  owned  by  a  railway  company,  and  with  the 
exception  of  those  parts  occupied  by  its  roadbed  and  right  of 
way,  may  be  levied  upon  and  sold  as  other  property. — ^Railway 
Co.  V.  Lindquist  et  al:,"  144. 

Redemption  Where  Notice  is  Not  Given — Sections  1440  and  1445 
Distinguished.^ — Where  a  tax  deed  has  issued  and  the  notice 
prescribed  by  section  1441  has  not  been  given,  anyone  entitled 
to  redeem  before  issuance  of  the  deed  may  do  so  thereafter, 
under  Code,  section  1440,  the  provisions  of  section  1446  not 
being  applicable  in  such  a  case.  These  sections  and  cases 
t**'^reunder  discussed  and  distinguished. — Busch  v.  Hall  et  al., 
279. 

Fraud  in  Procuring  Deed — Evidence* — ^In  this  case  the  tax  deed 
issued  upon  proper  notice,  and  plaintiff  as  mortgagee,  is  not 
entitled  to  maintain  an  action  to  redeem  thereafter,  in  the  ab- 
sence of  a  showing  that  the  deed  was  fraudulently  obtained. 
Evidence  considered  and  held  insufficient  to  show  fraud  or  to 
estop  defendants  from  asserting  title  under  the  tax  deed. — Idem. 

Redemption — Tax  Deed — When  Agent  May  Acquire  Title, — ^A 
valid  title  to  land  may  be  acquired  under  a  tax  deed  by  one 
who  represented  a  former  owner  as  agent  for  the  payment  of 
taxes,  where  it  appears  the  agency  did  not  exist  at  the  date  the 
tax  for  which  the  land  was  sold  matured,  or  at  the  time  he  ac- 
quired title  and  where  the  sale  was  made  through  no  fault  of 
his.— Bemis  v.  Plato,  127. 
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Right  of  Minor  to  Redeem  From  Tax  8aie< — ^A  minor,  whose  in- 
terest in  land  is  sold  for  taxes,  may  redeem  from  such  sale  at 
any  time  within  one  year  after  he  becomes  of  age,  under  Code, 
section  1440. — Idem. 

Who  May  Redeem — Manner  of. — The  holder  of  a  mortgage  hat 
such  an  interest  in  land  as  will  entitle  him  to  redeem  from  a 
tax  sale  prior  to  the  issuance  of  a  valid  tax  deed. — Busch  y. 
Hall  et  al.,  279. 

When  Terminated* — ^This  right  of  redemption  terminates  ninety 
days  after  completed  service  of  notice  of  the  expiration  of  the 
period  of  redemption,  as  provided  in  Code,  section  1441,  and  not 
upon  issuance  of  the  treasurer's  deed. — Idem, 

Sale  For  Ordinary  Taxes — Special  Assessments — Priority  Liens. 
— A  purchaser  of  land  sold  for  ordinary  taxes  takes  the  title 
free  from  the  lien  of  a  special  assessment  which  has  not  at- 
tached at  the  time  of  the  sale. — Harrington  v.  Savings  Bank,. 
312. 

Schools— Exemption  From  Taxation* — Property  devoted  by  the 
owner  to  a  private  school,  with  a  view  to  individual  pecun- 
iary profits,  is  not  exempt  from  taxation  under  Code,  section 
1304.— In  re  DiUe's  Appeal,  675. 

TELEPHONES. 

Right  to  Occupy  Streets — ^Term  "Highway"  Includes  Streets — 
Construction  of  Statute* — The  term  ''highway"  as  used  in  sec- 
tion 1324  of  the  Code  of  1873  includes  streets  and  alleys  in  a 
city  or  incorporated  town,  and-  under  said  section  as  amended 
by  chapter  104  of  the  Acts  of  the  19th  General  Assembly,  a 
telephone  company  may  occupy  the  streets  and  alleys  of  a  city 
or  town  without  any  express  grant  of  that  right  by  the  muni- 
cipality.—Chamberlain  V.  Telephone  Co.,  619. 

TENDER — See  Interest — JuDoiiENTS. 

TORTS. 

Pleadings — Allegations  of  Conspiracy — Wh^n  Essential* — ^Where 
a  tort  may  have  been  committed  by  one  or  more,  independent 
of  any  conspiracy,  the  allegation  of  conspiracy  is  immaterial, 
and  recovery  of  damages  may  be  had  against  those  participat- 
ing in  the  tort,  but  if  all  are  liable  the  combination  must  be 
shown.—Young  v.  Gormley,  646. 

TRESPASS — See  Railroads, 

TRUSTS. 

Funds  of  Ward — How  Held. — ^A  guardian  cannot  use  his  ward's 
money  without  authority,  and  one  who  receives  the  money  of 
an  Infant  with  knowledge  of  a  want  of  authority  in  payor  to 
use  It  holds  it  in  trust— Manson  v.  Simplot,  94. 

Stocks Proceeds  of  Sale. — The  proceeds  of  a  sale  of  corporate 

stock  to  members  of  the  corporation  will  not  constitute  a  trust 
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fund  im  the  hands  of  one  of  the  purchasing  members,  where 
there  are  no  limitations  regarding  its  expenditure,  even  though 
at  the  time  of  the  sale  it  in  fact  belonged  to  one  of  the  pur- 
chasing members. — ^Loetscher  v.  Dillon,  202. 

TJNPERTAKER— See  Estate  of  Decedents. 

VENDOR  AND  VENDEE. 

Abstract  of  Title — Defects— Waiver. — ^Where  the  vendor  of  real 
estate  agrees  to  furnish,  with  the  deed,  an  abstract  showing 
perfect  title,  the  vendee,  on  examination,  is  not  bound  to  point 
out  the  specific  defects,  but  may  reject  it  as  a  whole,  and  a 
retention  of  it  for  four  days  for  this  purpose  will  not  constitute 
a  waiver  of  defects. — ^Lessenich  v.  Sellers  et  al.,  314. 

VENUE. 

A  ruling  on  a  motion  for  a  change  of  venue  must  be  specially 
assigned  to  be  considered  on  appeal,  even  in  an  equity  action. 
— Idem, 

TBRDIOT — See  Praotioe — ^Eyidbnob. 

WAIVER. 

Abstract  of  TItie — Specific  Defects — Rejection  of* — ^Where  a 
vendor  of  real  estate  agrees  to  furnish,  with  the  deed, 
in  abstract  showing  perfect  title,  the  vendee,  on  examination, 
is  not  bound  to  point  out  the  specific  defects  but  may  reject 
it  in  Its  entirety,  and  a  retention  of  the  abstract  for  four  days 
for  this  purpose  is  not  such  delay  as  will  constitute  a  waiver 
of  defects. — Lessen ich  v.  Sellers  et  al.,  314. 

Cash  Payment — interest. — Where  the  contract  required  a  cash 
payment  and  completion  of  the  deed  in  thirty  days,  the  vendor 
was  not  chargeable  with  interest  on  the  cash  payment  until 
the  expiration  of  the  thirty  days.^/dem. 

WARRANTY. 

Breach  of — Evidence — Verdict. — Defendant  assigned  to  plain tifT 
a  note  for  $901,  which  was  secured  by  a  second  mortgage  on 
land  that  defendant  represented  to  be  of  the  value  of  both 
mortgages.  In  an  action  for  breach  of  warranty  of  the  value 
of  the  land,  the  jury  returned  a  verdict  for  the  full  amount  of 
the  note,  but  it  was  reduced  by  the  court  to  |695.  Under  the 
evidence  the  verdict  was  held  not  excessive. — Stanley  v.  Core, 
417. 

Contract — Construction  of. — ^Defendant  contracted  to  paper  cer- 
tain rooms  as  follows:  ''Walls  to  be  washed  or  sized  with 
good  strong  glue,  as  necessary  to  insure  that  paper  will  remain 
fast  to  the  wall."  The  contract  also  provided  that  the  work 
should  be  done  in  a  good  and  workmanlike  manner.  Held,  not 
to  constitute  a  warranty  that  the  paper  would  remain  fast,  but 
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that  defendant  ^ould  use  the  method  most  likely  to  produce 
desired  results, — School  District  v.  Swearngin  et  al.,  702. 

Commissions — Evidence. — ^In  an  action  to  recover  commissions  for 
the  sale  of  land  on  stated  terms,  the  facts  proven  show  a  waiver 
of  strict  compliance  therewith. — Donley  v.  Porter,  542. 

Tickets — Redemption  of.^ — ^Knowledge  on  the  part  of  the  agent 
who  sells  the  tickets  that  the  holder  is  present  at  his  office  with 
the  same  for  the  purpose  of  redemption  and  he  declines  to 
redeem  them,  the  necessity  for  a  formal  offer  and  demand  for 
payment  Is  waived. — ^JoUy  v.  Railway  Co.,  491. 

Fraud — Acceptance  of  Dues— Estoppel — Evidence. — Where  an 
assessment  company  accepts  membership  dues  through  its 
authorized  officer,  it  Is  estopped  from  denying  the  validity  of 
the  certificate  on  any  ground  which  would  have  justified  a 
refusal  of  such  dues  at  the  time  offered,  provided  the  associa- 
tion, through  its  officer,  knew  or  had  notice  of  such  facts  as^ 
would  charge  It  or  its  officer  with  knowledge  of  the  invalidity 
of  the  certificate.  Evidence  examined  and  held  sufficient  tO' 
constitute  a  waiver  of  the  fraud  charged. — Alexander  v.  Grand 
Lodge,  519. 

Notice.^ — Defects  in  a  notice  of  claim  of  ownership  of  attached 
property  are  waived  by  subsequently  giving  the  sheriff  an  in- 
demnifying bond. — Donnelly  v.  Mitchell,  Shf.,  432. 

Proof  of  Loss — Facts  Insufficient  to  Constitute  Same. — ^The  fact 
that  plaintiff  sent  defendant  a  letter  of  another  insurance  com- 
pany stating  the  basis  of  adjustment  by  such  company  on  an- 
other  policy,  that  plaintiff  had  a  personal  interview  with  the 
general  manager  of  defendant,  who  declined  to  act,  and  that  an 
agent  notified  plaintiff  he  would  call  on  him  the  next  day  with 
reference  to  the  loss  but  failed  to  do  so,  are  not  sufficient  to 
constitute  a  waiver  of  the  condition  of  the  policy  and  of  the 
statute  requiring  proof  of  loss. — ^Ervay  v.  Fire  Ass'n,  304. 

Right  of  Parties  to  Terminate  Employment. — On  learning  of  the- 
double  agency  the  parties  may  treat  the  employment  sls 
terminated  and  avoid  liability,  but  If  they  accept  the  benefits^ 
of  the  agent's  services  in  completing  the  transaction  they  waive 
this  right— Casady  v.  Carraher,  500. 

Insurance — Proof  of  Loss — What  Constitutes. — ^Where  an  officer 
of  an  assessment  insurance  company  has  authority  to  waive 
proof  of  loss,  and  writes  a  letter  in  which  he  says  the  claim 
is  invalid  by  reason  of  the  suspension  of  the  member  but  make? 
no  objection  for  failure  to  make  proof  of  loss,  the  same  Is 
waived— Alexander  v.  Grand  Lodge,  519. 

WATERS — See  Accretion — ^Boundaries. 

Application  of  Doctrine  of  Accretion  and  Reliction. — A  lake  with 
no  defined  shore,  which  fllUs  up  and  dries  out  with  varyiTig 


WikTBBS  Continued  to  Wills 

seasons,  and  seldom  exceeding  five  or  six  Ceet  in  depth,  exc^t 
in  one  or  two  places  near  the  shore,  generally  swampy  with 
rushes  growing,  fed  solely  by  surface  drainage  and  having  only 
a  shallow  outlet,  is  not  such  a  lake  as  will  admit  of  the  applica- 
tion of  the  doctrine  of  accretion  and  reliction.— Carr  v.  Moore 
et  al.,  162. 

WILLS. 

After  Acquired  Property — How  Passes* — ^Where  a  will  contains  no 
general  devise  of  real  estate,  the  only  mention  oi  that  class  of 
property  being  a  specific  reference  to  particular  tracts  owned 
by  the  testatrix  at  the  date^  of  the  will,  and  there  being  no 
residuary  clause  or  devise  into  which.  In  the  absence  of  a 
specific  grant  the  same  might  fall,  land  acquired  by  the  testa- 
trix after  the  date  of  the  will  passes  as  Intestate  property.— 
Flynn  v.  Holman,  731. 

Construction.^ — ^A  will  after  disposing  of  certain  personal  property 
then  proceeded  as  follows :  "Further  I  hereby  give  &  Bequeath  to 
My  Daughter  S.  the  sum  of  one  dollar.  The  total  amount  of  hir 
Shair  to  Be  Paid  hir  within  3  years  After  my  Decease  By  C. 
and  further  More  All  the  following  Lands  to  wit  the  SB,  SW 
in  section  18  range  22,  40  acres  &  one  fourth  of  the  NE  NW  in 
section  19,  10  acres  when  sold  to  Be  Equally  divided  Between 
C  &  A.  after  All  debts  is  Paid  xxx  Further  I  hereby  give  and 
Bequeath  to  my  son  C  all  of  my  Money  Notes  Mortgages  Live 
Stock  &  Farm  Implements  to  A."  Held,  that  the  devise  of 
the  two  tracts  of  land  was  to  the  two  sons,  and  of  the  notes 
and  moilgages  to  G,  and  of  the  farm  machinery  to  A. — Idem. 

Imperfect  Description  of  Land — Extrinsic  Evidence. — ^Where  a 
will  fairs  to  name  the  coimty  and  state  in  which  the  real  estate 
devised  is  situated,  and  to  name  the  township  and  range,  but 
it  appears  that  testatrix  was  the  owner  of  parts  of  sections 
corresponding  to  those  described  in  the  will,  extrinsic  evidence 
is  admissible  to  complete  the  description  and  point  out  the 
verj'  property  the  will  was  intended  to  operate  upon. — Idem* 
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